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JUDGES  OF  THE  COURT  OF  APPEALS. 


WILLIAM  C.  RUGER,  Chief  Judge. 

CHARLES  ANDREWS, 

ROBERT  EARL, 

FRANCIS  M.  FINCH, 

RUFUS  W.  PECKHAM, 

JOHN  C.  GRAY, 

DENIS  O'BRIEN, 

Associate  Judges. 


SECOND    DIVISION. 


DAVID  L.  FOLLETT,  Chief  Judge. 
GEORGE  B.  BRADLEY, 
JOSEPH  POTTER, 
IRVING  G.  VANN, 
ALBERT  HAIGIIT, 
ALTON  B.  PARKER, 
CHARLES  F.  BROWN, 

Associate  Judges. 


The  Court  of  Appeals,  Second  Division,  which  waa  organ- 
ized under  section  6,  article  6  of  the  Constitution,  as  amended 
in  1888,  and  which  began  its  sessions  March  5,  1889,  having 
disposed  of  the  cases  assigned  to  it,  adjourned  without  day  on 
Januarv  22,  1891. 

On  the  same  day,  the  Governor,  on  receipt  of  a  certificate 
from  the  Court  of  Appeals,  as  prescribed  by  said  section, 
designated  the  same  justices  of  the  Supreme  Court  who  had 
constituted  the  original  Second  Division  to  form  a  new  Second 
Division,  which  began  its  session  on  January  26,  1891,  and  to 
said  Second  Division  the  Court  of  Appeals  assigned  the  cases 
on  the  calendar  of  January  12,  1891,  from  No.  151  to  894, 
both  inclusive.  —  [Rep. 
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Oases  decided 

IN  THE 

OOUET  OF  APPEALS  a-^ 


OP  THE 


STATE  OF  NEW  YOBK 

(Second  Division) 
commencing  january  14,  1891. 


Mabia  L.  Hood,  as  Executrix,  etc.,  Appellant  and  Respondent, 
V,  John  N.  Haywaed,  Impleaded,  etc.,  Appellant  and 
Respondent. 

The  provisions  of  the  Code  of  Civil  Procedure  in  reference  to  the  bring 
ing  of  actions  upon  the  bond  of  an  executor  or  administrator  provide 
three  separate  and  distinct  remedies,  each  independent  of  the  other: 
First.  Where  an  execution  issued  upon  a  surrogate's  decree  against  the 
property  of  the  executor  or  administrator  has  been  returned  wholly  or 
partly  unsatisfied  (§  2607);  Second.  Where  letters  have  been  revoked 
and  a  successor  has  been  appointed  (§  2608);  Third.  Where  letters  have 
been  revoked  and  no  successor  appointed  (§  2609). 

The  return  of  an  execution  unsatisfied  is  not  essential  to  the  maintenance 
of  an  action  upon  the  bond  of  an  executor  whose  letters  have  been 
revoked.    (Potter,  J.,  dissenting.) 

Where  the  letters  of  one  of  two  co-executors  are  revoked  and  no  successor 
is  required  to  carry  out  the  express  provisions  of  the  will,  and  none  is 
appointed,  as  the  statute  contemplates  in  such  case  that  the  survivor 
will  perform  all  the  duties  of  the  trust  (§  2692),  he  is  the  successor  of  the 
removed  executor  within  the  meaning  of  the  statute,  and,  as  such,  can 
bring  an  action  upon  the  bond  of  the  latter  without  the  return  of  an 
execution  unsatisfied.    (Potter,  J.,  dissenting.) 

In  such  an  action  it  appeared  that  plaintiff  and  the  beneficiaries  under  the 

will  had  executed  releases,  to  one  of  the  two  co-sureties  upon  the  bond, 

from  all  liability  under  it  to  the  extent  of  one-half  of  the  penalty  thereof, 

the  releases  stating  that  they  were  intended  to  operate  as  a  satisfaction 

SicKELS— Vol.  LXXIX.        1 


Hood  v.  Hayward.  [Jai^-» 


Statement  ot  case. 


and  discharge  of  one-half  of  the  obligation  ot  the  bond  bo  that  the  surety 
should  be  "released  from  all  claim  or  demand  for  contribution  on  the 
part  of  his  co-surety."  Also,  that  they  should  not  be  construed  as 
affecting  in  any  manner  any  claim  or  demand  against  said  co-surety. 
Held,  that  the  releases  aid  not  operate  to  discharge  tlie  co-surety;  but 
that  he  remained  liable  to  the  extent  of  one-half  of  the  penalty  of  the 
bond. 

The  letters  were  revoked  because  of  misappropriation  of  the  funds  of  the 
estate  by  the  removed  executor.  By  the  surrogate  s  decree  upon  the 
final  settlement  of  his  accounts  he  was  directed  to  pay  a  sum  exceeding 
the  penalty  of  his  bond.  The  surety  was  charged  with  interest  upon 
one-half  the  penalty  from  the  time  of  the  misappropriation.  Held,  error' 
but  that  he  was  chargeable  with  interest  from  the  dit«  of  the  decree. 

imported  below,  48  Hun,  830. 

(Argued  October  10,  1890;  decided  January  14,  1891.) 

Cro88-appeal8  from  judgment  of  the  General  Tenn  of  tlie 
Supreme  Court  in  the  Becond  judicial  department,  entered 
upon  an  order  made  May  14, 1888,  which  affinned  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  plaintiff  appealed  from  so  much  of  the  judgment  as 
refused  to  allow  interest  from  August  1,  1875,  or  October  1, 
1878.  The  defendant  Hayward  appealed  from  the  whole 
judgment.  There  was  no  appeal  on  the  part  of  the  defend- 
ant Frederick  H.  Hood. 

This  action  was  brought  on  a  bond  executed  by  the  defend- 
ants Hood,  Hayward  and  one  David  Moffat  upon  the  issuing 
of  letters  testamentary  to  the  defendant  Hood  as  executor  of 
the  last  will  and  testament  of  Andrew  Hood,  deceased,  by  the 
surrogate  of  Westchester  county,  to  recover  damages  sustained 
by  the  estate  in  consequence  of  the  misconduct  of  the  executor, 
Frederick  H.  Hood. 

The  plaintiff  Maria  L.  Hood  was  an  executrix  and  associated 
with  the  defendant  Frederick  H.  Hood  in  tlie  administration 
of  the  estate,  but  the  bond  was  given  on  behalf  of  Frederick 
H.  Hood,  who  was  a  non-resident  at  the  time  of  the  granting 
of  letters  testamentary. 

The  following  facts  appeared  :  Andrew  Hood,  the  testator, 
died  on  the  18th, day  of  March,  1864,  leaving  a  last  will  and 
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testament,  which  is  set  forth  m  the  complaint.  The  will  was 
duly  admitted  to  probate  by  the  surrogate  of  Westchester 
county  on  the  20tli  day  of  April,  1864,  and  on  theSOth  day  of 
April,  1864,  letters  testamentary  were  issued  by  said  surrogate 
to  Frederick  and  Maria  L.  Hood,  as  executor  and  executrix 
named  in  said  will.  Upon  an  accounting  had  on  or  about  the 
6th  day  of  January,  1869,  there  was  found  to  be  in  the  hands 
of  the  executor  and  executrix  assets  amounting  to  $53,000  and 
upwards,  and  they  were  directed  by  the  decree  of  the  surro- 
gate to  invest  the  same  in  accordance  with  the  provisions  of 
the  will.  The  defendant  Frederick  H.  Hood,  executor,  had 
the  charge  ana  management  of  this  sum  of  money,  and  invested 
$29,100  thereof  in  the  purchase  of  real  estate  situate  in  the 
city  of  Newark  in  the  state  of  New  Jersey,  which  said  sum 
was  wholly  lost  to  the  estate.  Subsequently  and  on  or  about 
the  7th  day  of  December,  1883,  the  said  surrogate,  upon  an 
application  for  that  purpose,  revoked  the  letters  testamentary 
granted  to  Frederick  H.  Hood,  on  account  of  investments  of 
a  portion  of  the  moneys  of  said  estate  contrary  to  the  decree 
of  the  surrogate  made  as  aforesaid.  In  the  month  of  May, 
1885,  the  plaintiff  instituted  a  proceeding  before  the  surrogate 
praying  that  Frederick  H.  Hood,  executor,  account  for  the 
moneys  received  by  him,  and  afterwards  and  upon  the  31st 
day  of  July,  1885,  the  said  suirogate  made  a  decree  dis- 
allowing the  said  investment  of  $29,100,  and  ordering  and 
directing  that  said  sum,  together  with  the  further  sum  of 
$2,675,  amounting  in  all  to  the  sum  of  $31,775,  be  paid 
by  said  Hood,  executor,  to  the  plaintiff  as  executrix.  Soon 
after  the  making  of  said  decree,  a  copy  thereof  was  duly 
served  upon  Frederick  Hood,  and  payment  of  the  money 
therein  mentioned  demanded  of  him,  which  was  refused ;  and 
in  September,  1885,  the  said  surrogate  granted  leave  to  the 
plaintiff  to  bring  an  action  on  the  bond.  Moffat  was  released 
from  any  liability  on  said  bond,  excepting  one-half  the  penalty 
thereof,  to  wit,  the  sum  of  $10,000,  leaving  and  reserving, 
however,  and  excepting  all  cause  and  causes  of  action  against 
the  defendant  in  this  action  and  all  liability  under  said  bond. 
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The  substances  of  the  releases  are  set  forth  in  the  dissenting 
opinion  by  Potter,  J.  This  action  was  commenced  on  the 
15th  day  of  September,  1885.  The  answer  of  the  defendant 
sets  forth  that  the  bond  was  satisfied  and  discharged  as  to  the 
defendant  Hayward  by  reason  of  the  discharge  and  release 
of  said  Moffat ;  that  there  had  been  no  execution  issued  and 
returned  unsatisfied  upon  the  decree  made  by  the  surrogate 
fixing  the  amount  of  Hood's  liability  as  executor;  that  the 
plaintiff  was  liable  with  the  defendant  Hood  for  any  loss  to 
the  estate  by  reason  of  the  investments  above  mentioned; 
the  ten  years  Statute  of  Limitations  and  the  six  years  statute 
were  also  pleaded.     Other  facts  appear  in  the  opinions. 

John  J.  MacJdin  for  plaintiff.  The  action  was  properly 
brought  and  all  the  statutory  requirements  preliminary  thereto 
were  complied  with.  {Boyle  v.  aS^i^.  John^  28  Hun,  455  ;  Sperb 
V.  McConn,  110  N.  Y.  605;  Code  Civ.  Pro.  §§  2481,  2608, 
2609,  2610,  2692 ;  Annett  v.  Kerr,  2  Robt.  556 ;  Ilaight  v. 
Brhhin,  100  X.  Y.  219 ;  McKeman  v.  Roberts,  84  id.  105  ; 
Earl  v.  David,  86  id.  634.)  The  provisions  of  the  Code  and 
Revised  Statutes  relating  to  the  mode  of  prosecuting  executor's 
bonds  affect  the  remedy  only.  They  may  be  modified  by  the 
legislature,  and  the  remedy  in  force  when  the  action  is  brought 
controls.  (2  R  S.  85, 116  ;  GeraxiM  v.  WiUon,  81  N.  Y.  573  ; 
In  re  Ilood,  98  id.  363  ;  104  id.  103 ;  Potter's  Dwarris  on 
Stat.  472 ;  Code  Civ.  Pro.  §  2610.)  The  cause  of  action  is 
based  upon  the  bond ;  the  complaint  alleges  specific  breaches 
thereof  and  demands  judgment  for  the  damages  arising  there- 
from. The  action  is  to  be  considered,  as  to  whether  or  not  a 
breach  has  been  committed,  irrespective  of  the  proceedings  in 
the  Surrogate's  Court,  which  only  affect  the  remedy.  The 
measure  of  damages  is  prescribed  by  statute,  and  is  the  loss 
sustained  by  the  estate  in  consequence  of  the  executor's  mis- 
conduct. {Hood  V.  Hood,  85  N.  Y.  571 ;  Haight  v.  Briabin, 
100  id.  219 ;  2  R.  S.  70,  §  42 ;  Code  Civ.  Pro.  §  2640.)  If 
the  last  proposition  is  not  correct,  it  is  claimed  that  the  plain- 
tiff is  entitled  to  recover  one-half  of  the  penalty  and  interest 
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thereon  from  August  1,  1875,  or  October  1, 1878,  and  that  the 
judgment  should  be  modified  by  allowing  interest  from  either 
of  these  periods.  {Beers  v.  Shaniion^  73  N.  Y.  292 ;  Hood  v. 
Hood^  85  id.  561 :  Haight  v.  Briahin^  100  id.  219  ;  Bramerd 
V.  Jonea^  18  id.  36 ;  Thmnpson  v.  McGregor^  81  id.  598  ;  Berg 
V.  Raddiff,  6  Johns.  Ch.  307.)  The  release  to  Moffat  did  not 
affect  or  impair  the  liability  of  his  co-surety,  Hayward,  for  half 
the  penalty  and  interest.  (limine  v.  MUbank^  56  N.  Y.  635 ; 
1  Pars,  on  Cont.  28,  29  ;  Benedict  v.  Bae,  35  Hun,  34,  36; 
BronsoTh  V.  FiUzlmgh^  1  Hill,  185  ;  Bank  of  Poughkeepde  v. 
Ihbotson^  5  id.  462 ;  Matthexcs  v.  Chicopee^  5  Kobt.  711 ; 
Addison  on  Cont.  [8th  Eng.  ed.]  1223 ;  Chitty  on  Cont.  605, 
606 ;  Hmjt  v.  TuthiU^  33  id.  197  ;  Harlech  v.  Pujmiy  55  id. 
335,  339  ;  Code  Civ.  Pro.  §  1942.)  The  action  may  be  main- 
tained  even  if  the  plaintiff  were  also  guilty  of  a  devastavit. 
{Wetmore  v.  Parker^  92  N.  Y.  76.)  No  judgment  based 
upon  the  alleged  ground  that  because  plaintiff  is  as  is  claimed, 
a  joint  wrong-doer,  she  must  make  contribution  could  be 
allowed  in  this  action.  {Boyle  v.  St  John^  28  Hun,  455; 
Sperh  V.  McCoun^  110  N.  Y.  605 ;  Springer  v.  Dvyyer^  50 
N.  Y.  19;  Gillespie  v.  Torrance^  25  id.  306;  Lacher  v. 
Williamson,  55  id.  619;  O^Blenis  v.  Kaming,  57  id. 
649.)  None  of  the  grounds  upon  which  the  motion  for  a 
nonsuit  was  based  are  tenable.  {In  re  Hood,  27  Hun,  579 ; 
Porter  v.  Kingsbury ,  77  N.  Y.  164 ;  Dawley  v.  Brown,  79 
id.  390;  Stowell  v.  Ohamberlin,  60  id.  272;  Code  Civ.  Pro. 
§  2743.) 

A,  J,  Dittenhoefer  for  defendants.  The  appellant  became 
released  when  his  consurety,  Moffat,  was,  without  his  consent, 
released  under  seal.  {Bronsori  v.  Fitzhugh,  1  Hill,  185 ; 
WiUio/ms  v.  McGin^iesa,  52  Am.  Dec.  561 ;  Line  v.  Nelson, 
38  N.  J.  L.  358 ;  Berry  v.  Gillia,  17  N.  H.  9 ;  Ayer  v.  Ash- 
meady  31  Conn.  447 ;  McAlisier  v.  Dennin,  27  Mo.  40 ;  Ami- 
strong  v.  Hayward,  6  Cal.  183  ;  Frink  v.  Green,  5  Barb.  455 ; 
Shuw  V.  Pratt,  22  Pick.  305 ;  Frickman  v.  Newhal,  17  Mass. 
580 ;  J..  Bank  v.  Doolittle,  14  Pick.  123 ;  Brown  v.  Marsh, 
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7  Vt.  320,  327 ;  Bunaon  v.  Kincaid^  3  Penn.  St.  67 ;  Benjd- 
mi?i  V.  Mc  Connelly  9  111.  536 ;  Vcmdever  v.  Clark,  16  Ark. 
331 ;  Taylor  v.  GaUandj  3  la.  17 ;  Booth  v.  Carnphell^  15 
Md.  569;  Com^U  v.  Masten,  35  Barb.  157;  Schwinger  v. 
Maymond,  83  N.  Y.  192;  j5arr^«  v.  T.  ^,  ^.  ^.  Co.,  45  id. 
628  ;  Woods  v.  Panghum,  75  id.  49 ;  CocMoft  v.  MuUer,  71 
id.  367 ;  1  Story  on  Cont.  §  566 ;  Bam^k  of  Poughkeepde  v. 
IbhoUon,  5  Hill,  461 ;  Hoffmcm  v.  Duixlajp,  1  Barb.  185 ; 
Code  Civ.  Pro.  §  3352.)  The  acceptance  of  an  agreed  sum 
from  Moffat  and  the  delivery  to  him  of  the  release  operated  as 
an  accord  and  satisfaction  of  tlie  entire  indebtedness.  {Arnold 
V.  Camp,  12  Johns.  409 ;  Friabee  v.  Lanied,  21  Wend.  450 ; 
People  ex  rel.  v.  B.  C  Asylum,  96  N.  Y.  640.)  The  failure 
to  issue  an  execution  against  the  executor,  Frederick  Hood,  on 
the  surrogate's  decree  is  fatal  to  this  action.  (Code  Civ.  Pro. 
§2607;  Place  v.  Hayward,  117  N.  Y.  487;  100  id.  219; 
Eood  V.  Hood,  85  id.  561,  574;  Haight  v.  Brishin,  100  id. 
219 ;  Alexander  v.  Bryan,  110  U.  S.  114.)  The  court  erred 
in  allowing  interest  against  the  defendant  from  the  time  of 
the  revocation  of  the  letters  testamentary  of  Frederick  Hood. 
{Clark  y.  Bmh,  3  Cow.  151-155;  Code  Civ.  Pro.  §  1915; 
Beers  v.  Shannon,  73  N.  Y.  273,  302 ;  O'Brien  v.  Young,  95 
id.  428 ;  Sanders  v.  Z.  S.^  dk  M.  S.  R.  B,  Co.,  94  id.  641.) 
But  if  the  statute  can  be  disregarded,  interest  certainly  cannot 
be  allowed  from  a  period  anterior  to  the  decree  on  the  account- 
ing. {Hood  V.  Hood,  85  N.  Y.  561 ;  Haight  v.  Brishin,  100 
id.  219 ;  Alexander  v.  Bryan,  110  U.  S.  414 ;  Mansfield  v. 
N.  Y.  C  cfe  //.  P.  R.  R.  Co.,  114  N.  Y.  331.)  The  respond- 
ent, as  co-executrix,  being  a  joint  tort-feasor  with  Frederick 
Hood,  cannot  in  tliis  action  recover  the  full  penalty  of  the 
bond.  {Nam  v.  Oakley,  37  Hun,  495 ;  Earle  v.  Earle,  95 
K  Y.  104-117,  403 ;  In  re  Riigg,  24  Wkly.  Dig.  374 ;  Laroe 
V.  Douglas,  2  Beav.  308 ;  Sehwell  v.  Schenck,  1  C.  E.  Green, 
181 ;  In  re  Niles,  113  N.  Y.  547,  556.)  No  reply  or  demurrer 
having  been  interposed  to  the  counter-claim  the  defendant  was 
entitled  to  judgment  thereon^  (Code  Civ.  Pro.  §§  301,  522; 
Randolph  v.  Mayor,  etc,  53  How.  Pr.  68 ;  Matton  v.  Baker j 
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24  id.  329 ;  Prauty  v.  JSdtan,  14  Barb.  309 ;  Wilder  v.  JSoyn- 
ton,  62  id.  547;  //.  kS.  B.  Co.  v.  Z.  /.  Co.,  48  id.  355 ;  Coffin 
V.  McLecm,  80  N.  Y.  560.)  The  surrogate  not  having  liad  juris- 
diction at  the  time  the  bond  was  executed,  to  direct  the  pay- 
ment of  the  money  to  the  respondent,  or  to  entertain  on  her 
application  the  proceedings  which  resulted  in  the  decree,  no 
action  lies  thereon  against  the  appellant.  (Code  Civ.  Pro. 
2514,  2724;  AnyieU  v.  I{e?T,  2  Eobt.  556 ;  JVam  v.  Oakley, 
37  Hun,  495.)  The  bond  not  having  been  assigned  to  the 
plfitintiff  as  executrix,  or  an  order  made  permitting  her  to  sue 
prior  to  the  commencement  of  this  action,  it  cannot  be  main- 
tained. {Parish  V.  Attstin,  25  Hun,  430 ;  Schofidd  v.  Dos- 
cher,  72  N.  Y.  491 ;  18  Abb.  [N.  C]  149.)  The  wrongful 
investment  on  which  the  decree  of  July,  1885,  is  based,  was 
not  made  by  Frederick  Hood  as  executor,  but  as  trustee,  for 
which  appellant  is  not  liable.  {Bail^^y  v.  Bailey,  28  Hun, 
603 ;  IlurVburt  v.  Durant,  88  N.  Y.  121 ;  Marks  v.  McGlynn, 
Id.  375 ;  Laytin  v.  Davidson,  95  id.  263.)  The  six  years 
Statute  of  Limitations  is  a  bar  to  this  action.  {Shutts  v.  Fingar, 
100  N.  Y.  530;  Clark  v.  Ford,  1  Abb.  Ct.  App.  Dec.  359; 
Drake  v.  Wilkie,  30  Hun,  537 ;  Pierson  v.  McCiirdy,  1  Cent. 
Kep.  175 ;  Burt  v.  Myers,  37  Hun,  287-290 ;  Myers  v.  Bud- 
long,  70  N.  Y.  542-559 ;  Foote  v.  Farrington,  41  id.  164 ; 
Drake  v.  Wilkie,  30  Hun,  537 ;  Trinity  Church  v.  Vanderbilt, 
98  N.  Y.  170.)  The  court  erred  in  permitting  proof  of  alleged 
acts  of  misconduct  by  the  executor.  {Haight  v.  Brisbin,  100 
N.  Y.  219;  Hood  v.  Hood,  85  id.  561 ;  Peoph  v.  Barnes,  12 
Wend.  492;  Annett  v.  Kerr,  2  Kobt.  563.)  Appellant's 
rights  as  surety  being  strictissiird  juris  no  loose  interpretation 
of  the  legal  questions  will  be  indulged  in.  (  Ward  v.  Stahl, 
81  N.  Y.  406.) 

Bradley,  J.  In  1864  the  will  of  Andrew  Hood,  deceased, 
was  admitted  to  probate,  and  letters  testamentary  were  issued 
to  the  plaintiff  and  the  defendant  Frederick  Hood ;  and  the 
latter  being  a  non-resident  of  this  state,  gave  bond  in  which 
the  defendant  Hayward  and  David  Moffat  joined  as  sureties. 
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The  executor  Hood  was  afterwards  charged  with  devastavit, 
and  in  1883  his  letters  were  revoked.  On  July  31,  1885,  in  a 
proceeding  before  the  surrogate,  instituted  by  petition  of  the 
plaintiff,  a  decree  was  made  directing  him  to  pay  to  her  as  such 
executrix  the  sum  of  $31,100.  This  action  was  afterwards 
brought  upon  such  bond.  And  the  objection  is  taken  that  it 
cannot  be  maintained,  because  no  execution  was  issued  upon 
such  decree  and  returned  wholly  or  partially  unsatisfied.  The 
disposition  of  this  question  is  dependent  upon  the  statute  by 
which  such  remedy  is  regulated.  (Code  Civ.  Pro.  §§  2607, 
2608,  2609.)  Those  sections  provide  for  three  classes  of 
actions  upon  the  official  bond  of  executors  and  administrators : 
1.  Where  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  an  executor  or  administrator  has  been  returned 
wholly  or  partly  unsatisfied,  an  action  to  recover  the  sum 
uncollected  may  be  maintained  upon  such  bond  by  and  in  the 
name  of  the  person  in  whose  favor  the  decree  was  made. 
(§  2607.)  2.  Wliere  letters  have  been  revoked,  the  successor 
of  the  executor  or  administrator,  whose  letters  are  revoked, 
may  maintain  an  action  upon  his  predecessor's  bond,  in  which 
he  may  recover  any  money  or  the  value  of  any  other  property 
received  by  the  principal  and  not  duly  administered  by  him, 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  decedent.  And  the  money  recovered  is  regarded  as  part 
of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly.  (§  2608.)  3. 
Where  the  letters  are  so  revoked  and  no  successor  is  appointed, 
any  person  aggrieved  may,  upon  obtaining  leave  by  order  of 
the  surrogate  so  to  do,  maintain  an  action  on  the  bond  in 
behalf  of  himself  and  all  others  interested.  And  the  money 
80  recovered  must  be  paid  into  the  Surrogate's  Court  for  dis- 
tribution.    (§  2609.) 

These  are  distinct  remedies,  and  each  of  them  is  independ- 
ent of  the  others.  They  were  designed  to  take  the  place  of 
those  given  by  prior  statutes  on  the  subject.  Formerly  the 
right  to  bring  actions  on  such  bonds  was  subject  to  the  direc- 
tion of  the  surrogate,  or  was  dependent  in  the  case  provided 
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for  it,  of  an  assignment  by  liim  of  the  bond  to  the  pereon  in 
whose  favor  a  decree  was  made.  When  an  executor  or  admin- 
istrator refused  or  omitted  to  perform  a  decree  made  against 
him  for  rendering  an  account  or  upon  final  settlement,  the  sur- 
rogate might  cause  the  bond  to  be  prosecuted.  (L.  1830,  ch, 
320,  §  23;  2  K.  S.  [2d.  ed.]  53,  §  19.)  The  pro^osions  of 
section  2607  are  substituted  for  section  65,  chapter  460,  Laws 
of  1837,  which  provided  that  after  the  return  of  an  execution 
unsatisfied,  the  person  in  whose  favor  the  decree  upon  which 
it  issued  was  made,  might  have  a  right  of  action  upon  assign- 
ment of  the  bond  to  liim  by  the  surrogate.  The  present 
statute  dispenses  with  the  formal  act  of  assignment.  And  the 
provisions  of  sections  2608  and  2609  seem  to  be  somewhat 
bro&der  in  their  import  than  were  those  of  the  fonner  statute 
which  provided  for  the  prosecution  of  the  bond  of  an  executor 
or  administrator  whose  letters  had  been  revoked.  Then  it  was 
done  by  the  direction  of  the  surrogate.  (2  R  S.  85,  §  21.) 
The  actions  under  sucli  prior  statutes  other  than  that  of  1837, 
were  prosecuted  in  the  name  of  the  People.  Tliose  statutes 
are  referred  to  in  view  of  the  proposition  before  asserted,  that 
the  present  remedies  are  distinct  and  independent  of  each 
other  as  were  those  formerly  existing.  {People  v.  Guilds  4 
Denio,  551.) 

The  support  of  an  action  under  section  2607  is  dependent 
upon  the  return  of  an  execution  unsatisfied.  That  is  not 
requisite  for  the  purpose  of  actions  within  the  provisions  of 
the  two  sections  following  it.  This  action  does  not  come 
within  section  2609.  The  question  arises  whether  it  is  sup- 
ported by  the  provisions  of  section  2608.  And  that  is  mainly 
dependent  upon  the  fact  whether  the  plaintiflf  is  the  successor 
of  the  one  whose  letters  were  revoked.  •  When  her  associate 
was  retired  from  it,  the  entire  trust  was  devolved  upon  her. 
She  succeeded  to  and  necessarily  assumed  all  the  powers  and 
duties  with  which  he  had  been  vested  and  charged  as  an  exec- 
utor, and  in  that  sense  she  was  his  successor.  There  is  appar- 
ently no  reason  for  denying  to  her  that  relation,  for  the  pur- 
poses of  the  remedy  in  view,  unless  the  statute  requires  a  con 
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struction  wliich  defeats  it.  The  purpose  of  the  statute  giving 
the  right  of  action  to  the  successor  of  an  executor  or  adminis- 
trator whose  letters  are  revoked,  is  to  indemnify  the  estate  of 
the  decedent  against  loss  so  far  as  the  means  afforded  by  the 
oiBcial  bond  of  the  defaulting  representative  and  the  remedy 
founded  upon  it  will  permit.  It  not  only  seems  that  the 
appointment,  if  authorized,  of  a  successor  to  the  one  of  two 
whose  letters  have  been  revoked,  would  be  useless  for  the 
accomplishment  of  that  purpose,  but  such  supply  of  another  in 
that  manner  in  his  place  is  not  permitted,  except  when  neces- 
sary to  comply  with  the  express  provisions  of  a  will.  The 
statute  contemplates  that,  except  in  such  case  the  survivor 
will  perform  all  the  duties  of  the  trust.  (Code,  §  2692.)  And, 
with  that  exception,  it  is  only  when  all  the  executors  or 
administrators  die  or  become  incapacitated,  or  the  letters  of 
all  of  them  are  revoked  that  letters  will  be  granted  to  one  or 
more  persons  as  their  successors.  (Id.  §  2693.)  It  follows  that 
unless  the  survivor  may  be  treated  as  a  successor  within  the 
meaning  of  the  statute,  the  provisions  of  section  2608  cannot 
be  made  applicable  to  an  action  upon  the  bond  of  one  of  two 
or  more  executors  or  administrators  whose  letters  have  been 
revoked ;  and  that  the  remedy  upon  his  bond  when  there  is  a 
survivor,  is  dependent  solely  upon  the  provisions  of  section 
2607.  That  section  provides  for  an  action  by  the  person  in 
whose  favor  is  made  a  decree  against  an  executor  or  adminis- 
trator after  the  return  of  an  execution  unsatisfied.  The  decree 
in  the  present  case  was  not  against  such  an  officer,  but  was 
made  pursuant  to  the  statute  providing  that,  upon  the  petition 
of  the  successor,  or  of  the  remaining  executor  or  administrator, 
tlie  surrogate  may  compel  t\\e  person  whose  letters  have  been 
revoked  to  account  for  or  deliver  over  money  or  other  prop- 
erty, and  to  settle  his  account.  (Id.  §  2605.)  It  has,  however, 
been  held  in  Sperh  v.  MeCoun  (110  N.  Y.  605)  that  in  such 
case  an  action  may  be  maintained,  under  section  2607,  w4ien  an 
execution  has  been  issued  on  such  decree  and  returned  unsatis- 
fied. It  does  not  follow,  from  the  determination  of  that  case, 
that  the  present  one  cannot  be  supported.     Nor  does  the  view 
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in  that  case  necessarily  preclude  the  application  of  the  pro- 
visions of  section  2608  to  the  cause  of  action  alleged  in  this 
case,  and  to  its  determination  by  the  trial  conrt  as  represented 
by  its  findings  of  fact.  For  the  purposes  of  an  action  upon 
the  bond  of  an  executor  whose  letters  have  been  revoked,  the 
issue  of  execution  upon  a  decree  and  its  return  unsatisfied  are 
not  requisite  to  its  maintenance.  Nor  does  the  application  of 
the  provisions  of  the  statute  in  tliat  respect  seem  by  its  terms- 
or  by  reasonable  implication  to  be  confined  to  those  cases  where 
no  survivor  remains  to  proceed  with  the  execution  of  the  trust  ^ 
and  in  that  view,  inasnmch  as  the  statute  imposes  its  perform- 
ance wholly  upon  the  latter,  the  remedy  upon  the  official  bond 
of  him  whose  letters  are  revoked  is  entirely  with  such  survivor. 
And  to  hold  that  the  latter  is  not  a  successor  within  the  mean- 
ing of  the  statute,  is  to  deny  any  remedy  under  the  provisions 
of  the  section  last  mentioned.  No  definition  of  the  term 
"  successor  "  is  given  in  the  statute.  There  is  in  other  sections 
of  it  upon  the  subject  under  consideration  some  language  used 
importing  its  application  to  a  person  who  receives  an  appoint- 
ment in  place  of  one  who  has  been  retired  from  the  position 
of  trust.  But  it  is  not  so  restricted  by  anything  in  section 
2608.  And,  although  by  a  process  of  reasoning  the  application 
of  some  provisions  of  other  sections  may  be  so  made  as  to  give 
to  the  word  successor  such  restricted  meaning,  that  construc- 
tion is  not  within  the  evident  spirit  and  purpose  of  the  statute. 
The  view  here  taken  is  that  when  the  plaintiff  became  the  sole 
remaining  executor,  she,  for  all  the  purposes  of  the  trust,  was 
the  successor  of  the  one  who  had  been  removed,  as  she  suc- 
ceeded to  all  the  powers  before  then  vested  in  him  in  his  relar 
tion  to  the  estate  of  the  decedent,  as  effectually  as  they  could 
be  taken  by  one  appointed  in  his  place,  if  such  appointment 
were  pennitted  and  had  been  made.  And  this  action  was 
brought  solely  for  the  benefit  of  the  estate,  to  bring  to  it  a  fund 
to  reimburse  it  pro  tanto  for  the  loss  it  had  suffered  by  the 
breach  of  trust  of  the  principal  in  the  bond  while  he  was 
executor,  and  in  violation  of  the  order  of  the  surrogate.  Such 
money,  when  collected,  is  part  of  the  estate  and  to  be  dis- 


12  Hood  v.  Haywakd.  [Jan., 


DisseDting  opinion,  per  Potter,  J. 


tributed  and  disposed  of  under  the  direction  of  the  subrogate. 
That  is  the  purpose  of  an  action  and  recovery  under  section 
2608.  And  these  viev^s  lead  to  tlie  conclusion  that  this  action 
is  within  the  provisions  of  that  section. 

In  respect  to  the  other  questions,  the  conclusions  of  Judge 
Potter  are  adopted  to  the  effect  that  the  release  of  Moffat  did 
not  discliarge  the  defendant  Hayward  from  his  liability  to  the 
extent  of  a  moiety  of  the  obligation  assumed  by  those  persons 
upon  the  bond ;  and  that  the  plaintiff  was  entitled  to  recover 
interest  only  from  July  31,  1885. 

The  judgment  should,  therefore,  be  modified  by  deducting 
from  the  recovery  interest  upon  $10,000  from  December  7, 
1883,  to  July  31,  1885,  and  as  so  modified  aflSrmed. 

PoTTEB,  J.  (dissenting).  The  decision  of  the  main  appeal 
involves  two  questions :  Whether  the  instrument  executed  and 
delivered  by  the  plaintiff  and  the  legatees,  under  the  will  of 
Andrew  Hood,  to  Moffat,  one  of  the  sureties  upon  the  bond 
given  by  the  executor,  discharged  the  liability  of  the  defend- 
ant Hayward,  the  other  surety  upon  said  bond,  and  whether 
tliis  action  upon  said  bond  against  the  defendant  Frederick 
Hood  as  principal  and  the  defendant  Hayward,  as  surety  can 
be  maintained  before  the  issuance  and  return  of  an  unsatisfied 
execution  against  the  property  of  said  Frederick  Hood,  the 
executor. 

These  propositions  are  familiar  law  and  scarcely  need  the 
citation  of  authorities  to  support  them,  viz.,  that  the  release  of 
the  liability  of  one  or  more  joint  or  joint  and  several  obligors, 
or  one  or  more  joint  tort  feasors,  discharges  the  liability  of  the 
other ;  that  the  rule  is  the  same  in  law  and  equity. 

But  these  rules  require  for  their  full  operation  that  the 
instrument  should  be  a  technical  release  without  any  valid 
limitation  or  restriction.  The  contention  in  this  case  is  as  to 
the  character  of  these  instruments.  Whether  they  constitute 
a  technical  and  absolute  release,  or  whether  they  constitute  a 
release  with  a  valid  limitation,  or,  as  more  practically  stated, 
whether  they  release  the  liability  of  the  surety  Moffat  and 
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reserve  the  liability  of  the  Burety  Hayward  upon  the  bond,  or 
whether  they  discharged  the  liabiUty  of  both  Moffat  and  Hay- 
ward npon  the  bond. 

A  reference  to  the  instrmnents  nnder  consideration  showB 
that  the  plaintiff,  as  executrix  and  individually,  together  with 
all  tlie  devisees  and  legatees  under  the  will  of  Andrew  Hood, 
deceased,  in  consideration  of  $7,000,  to  them  paid  by  said 
Moffat,  released  and  discharged  him,  his  heirs,  executors, 
administrators  and  assigns  from  all  causes  of  action,  etc.,  and 
especially  by  reason  of  the  said  Moffat  having  executed  with 
one  John  Hayward  and  Frederick  Hood  a  joint  and  several 
bond  to  the  People  of  the  State  of  New  York  in  the  sum  of 
$20,000,  executed  by  said  Hood  as  principal,  and  by  the  said 
Moffat  and  Hayward  as  sureties.  The  said  instrument  further 
provides  that  this  release  is  intended  to  discharge  said  Moffat 
from  all  liability  by  reason  of  said  bond  in  every  respect,  "  but 
shall  not  be  construed  as  affecting  any  claim  or  demand  which 
the  parties  of  the  first  part,  or  any  of  them,  have  or  may  have 
against  the  said  Frederick  Hood  as  executor,  or  against  the 
said  John  N.  Hayward  as  surety  on  said  bond  or  otherwise." 

The  same  parties,  in  addition  to  signing  the  instrument,  the 
substance  of  which  is  above  stated,  also  executed  and  delivered 
to  said  Moffat  another  instrument  which  provided  "  that  it  was 
intended  thereby  to  release  and  discharge  the  said  Moffat,  his 
heirs,  executors  and  administrators  from  all  liability  whatever 
of  any  kind  and  nature  arising  or  growing  out  of  any  and  all 
acts  or  omissions,  neglect  or  defalcation  of  the  said  Frederick 
Hood,  whether  done  or  committed  as  executor,  trustee,  or  in 
any  other  capacity,  under  said  last  will  and  testame^t  of 
Andrew  Hood,  deceased,  or  otherwise,  but  that  said  release 
should  not^b^  construed  as  in  any  way  affecting  any  claim  or 
demand  which  they  (the  parties  of  the  first  part  thereto),  or 
any  of  them,  had  or  might  have  against  the  said  Frederick 
Hood  as  such  executor  or  otherwise,  or  against  the  said  John 
Hayward  as  surety  on  said  bond  or  otherwise." 

"  Now  it  is  hereby  declared  that  the  intention  of  said  parties 
is  to  release  the  said  David  Moffat  from  any  and  all  claims 


14  Hood  v.  Hay  ward.  [Jan., 


Dissenting  opinion,  per  Potter,  J. 


which  they,  or  any  of  them,  have  or  might  have  against  him, 
liis  heirs,  executors  or  administrators  imder  or  by  virtue  of 
said  bond,  to  the  extent  of  one-lialf  of  tlie  penalty  thereof,  and 
it  is  expressly  understood  and  agreed  that  the  said  release  is 
intended  to  operate  as  a  satisfaction  and  discharge  of  one-half 
of  the  obligation  arising  from  or  under  said  bond,  so  that  the 
said  Moffat  shall  be  released  from  all  claim  or  demand  for  con- 
tribution on  the  part  of  his  coHSurety,  the  said  John  N.  Hay- 
ward,  and  that  tills  instrument  shall  be  taken  and  deemed  a 
part  of  said  release  and  incorporated  therein." 

"  It  is  also  understood  and  agreed  that  nothing  therein  con- 
tained shall  in  any  manner  affect  or  impair  any  claim,  right  or 
demand  which  the  })artie8  thereto,  or  any  of  them,  their,  or 
any  of  their,  heirs,  executors  or  administrators  have  or  may 
hereafter  have  against  the  said  Frederick  Hood  or  as  against 
John  N.  Hayward  as  to  the  remaining  half  of  tlie  amount  of 
said  bond."  '' 

The  evidence  in  the  case  shows,  beyond  question  and  with- 
out substantial  contradiction,  that  these  two  instruments  were 
delivered  to  Moffat  at  the  same  time  and  upon  the  occasion  of 
the  payment  and  receipt  of  the  consideration  specified  in  them. 

The  trial  court  has  found  as  a  conclusion  of  fact  "  that  David 
Moffat,  mentioned  in  said  bond,  has  l>een  released  from  any 
liability  on  said  bond  to  the  extent  of  one-half  the  penalty 
thereof,  to  wit,  the  sum  of  ten  thousand  dollars,  saving  and 
reserving  however,  and  excepting  all  cause  or  causes  of  action 
against  the  defendants  in  this  action  and  any  and  all  liability 
thereunder."  And,  as  conclusion  of  law,  that  the  plaintiff,  as 
executrix,  is  entitled  to  judgment  against  the  defendant  Hood, 
the  executor,  and  the  defendant  Hayward,  one  of  the  sureties, 
for  the  sum  of  $10,000  (that  sum  being  one-half  of  tlie  penalty 
of  the  bond)  with  interest. 

The  defendant  Hayward  contends  that  he  was  released  from 
all  liability  upon  the  bond  by  the  release  of  the  liability  of 
Moffat 

There  is  no  doubt  that  if  the  language  of  the  instnunents 
had  simply  acknowledged  satisfaction  of  all  claims  arising 
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upon  the  bond  and  released  and  dlBcharged  tlie  same,  the 
effect  would  have  been  to  discharge  both  Moffat  and  the 
defendant  Hay  ward  from  any  f  urtlier  liability  upon  the  bond. 
But  the  language  of  the  instrument  acknowledges  the  pay- 
ment of  the  sum  of  $7,000,  being  less  than  one-half  of  the 
penalty  of  the  bond,  from  Moffat,  and  purports  to  discharge 
Moffat  only,  and  expressly  declares  such  to  be  its  sole  object 
tmd  purpose,  and  that  it  shall  not  be  construed  as  in  any  way 
affecting  any  claim  or  demand  which  the  releasors  have  against 
Hood,  as  executor,  or  the  defendant  Hay  ward,  as  surety  upon 
said  bond  ;  and  in  order  to  make  this  purpose  more  manifest 
and  its  effect  more  certain,  they  executed  on  a  later  day  and 
delivered  with  the  instrument  just  referred  to  another  instru- 
ment of  an  equal  degree  of  dignity  and  solemnity  declaring 
that  it  was  their  intention  that  said  instrument  should  ^^  operate 
as  a  satisfaction  and  discharge  of  one-half  of  the  obligation 
from  or  under  said  bond,  so  that  said  Moffat  shall  l^e  released 
from  all  claim  or  demands  for  contribution  on  the  part  of  his 
co-surety,  the  said  John  N.  Hayward,"  and  "  that  nothing 
therein  contained  should  in  any  manner  affect  or  impair  any 
claim,  demand  or  right  wliich  they  have  or  may  have  against 
said  Frederick  Hood,  or  as  against  John  N.  Hayward  as  to 
the  remaining  half  of  the  amount  of  said  bond." 

It  will  be  observed  that  the  terms  of  the  instrument  do  not 
express  that  the  claim  or  liability  under  the  bond  has  been 
satisfied,  which  is  the  essential  point  in  an  accord  and  satisfac- 
tion. The  terms  of  the  discharge  by  tlie  instrument  expressly 
limit  the  operation  of  the  discharge  to  Moffat  and  reserve  the 
liability  of  Hayward.  I  do  not  perceive  any  reason  in  the 
relations  of  the  parties  to  this  b(»d,  as  between  themselves  or 
as  to  the  releasors  to  prevent  the  court  from  giving  the  pre- 
cise effect  to  the  instrument  intended  by  the  parties  to  it. 
Each  of  the  sureties  was  hable  to  the  releasors  for  tlie  full 
amount  of  the  penalty  and  whatever  part  of  the  penal  sum 
either  should  be  compelled  to  pay,  he  could  compel  Ids  co-surety 
to  contribute  one-half.  Aside  from  interest  neither  surety 
could  compel  the  other  to  contribute  more  than  one-half  of 
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the  penalty  of  the  bond,  viz. :  $10,000,  whatever  the  loss  of 
the  estate  may  have  amounted  to. 

In  this  case  it  amounted  to  much  more  than  the  amount  of  the 
penalty,  so  that  the  releasors  could  have  demanded  each  surety 
to  pay  $10,000.  That  is  the  sum  which  defendant  Hayward 
warf  liable  to  pay  under  the  bond,  to  the  releasors,  and  that  i» 
all  he  IS  now  compelled  by  the  judgment  to  pay  them.  What 
harm  or  prejudice  has  or  would  have  been  done  Hayward  in 
this  case,  if  the  releasoi's  had  forgiven  the  liability  of  Moffat 
outright  or  had  received  $10,000  of  Moffat's  money  and  sub- 
sequently given  it  back  to  him  ?  I  can  perceive  none.  Cer- 
tainly, Hayward  could  not  have  sued  and  recovered  of  Moffat 
any  part  of  such  gift  The  contractual  relation  between 
co-sureties  is  that  each  shall  pay  one-half  of  the  amount 
of  the  liability  assumed.  There  is  no  other  contractual  rela- 
tion between  them ;  certainly  none  that  entitles  one  surety  to 
share  in  the  voluntary  benefits  or  presents  that  the  obligee 
may  make  the  other  surety.  The  question  in  this  case  is 
whether  the  release  to  Moffat  discharged  Hayward.  What 
(if  any)  rights  and  remedies  Hayward  may  have  against  Moffat 
in  any  contingency  that  may  arise,  need  not  here  be  considered. 

But  vdthout  further  discussing  the  reasonableness  of  the 
respondent's  contention,  we  think  there  is  an  unbroken  line 
of  decisions  supporting  the  judgment  in  this  case,  to  the  effect 
that  the  defendant  Hayward  was  not  discharged  by  virtue  of 
the  instrument  which  discharged  Moffat  from  liability,  upon 
the  bond  in  suit. 

It  is  not  worth  while  to  refer  to  but  few  of  the  numerous 
cases  which  maintain  this  view.  {Benedict  v.  Sea,  35  Hun, 
34 ;  Irvine  v.  MUliank,  56  N.  Y.  635  ;  Morgan  v.  Smithy 
70  id.  537 ;  Branson  v.  FitzKugh,  1  Hill,  185 ;  Kirfyy  v. 
Taylor,  6  Johns.  Ch.  246 ;  Matthews  v.  Chicopee  Mfg,  Co.,  3 
Rob.  711 ;  EUis  v.  Esson,  50  Wis.  138 ;  36  Am.  Rep.  830 ; 
Pri<ie  V.  Barker,  4  Ellis  &  Black,  760 ;  Thompson  v.  iMcky 
3  Com.  Bench  R.  540.) 

The  great  number  of  decisions  and  the  discussion  in  the 
opinions  of  the  courts  upon  tiiis  branch  of  the  law  has  arisen^ 
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as  it  seems  to  me,  not  from  any  doubt  or  diversity  of  opinion 
in  relation  to  the  effect  of  an  instrument  under  seal  clearly 
expressing  a  discharge  of  one  joint  obligor  in  consideration 
of  a  sum  less  tlian  the  entire  obligation  or  liability  and  a 
reservation  of  the  remainder  of  the  liability  against  the  other 
obligor,  but  from  a  construction  of  the  nature  and  effect  of 
the  various  agreements  and  transactions  between  one  or  more 
joint  obligors  with  the  obligee,  whetlier  the  agreement  or 
transaction  shall  be  held  as  a  full  satisfaction  of  the  obligation 
as  to  all  the  obligors  or  a  satisfaction  in  part  and  a  release  of 
less  than  all  the  obligors,  or  a  covenant  not  to  sue  one  or  more 
of  the  obligors  or  whether  the  instrument  affords  a  presump- 
tion of  a  full  satisfaction  and  discharge  of  the  obligation  or 
whether  sufficient  in  force  and  dignity  to  discharge  the  original 
obligation.  The  acts  of  the  legislature  from  time  to  time, 
and  as  expressed  in  section  1942,  Code  of  Civil  Procedure, 
are  in  line  with  the  decisions  as  respects  joint  debtors,  and 
under  it  the  presumption  is  that  only  the  compromising  cred- 
itor is  discharged. 

Of  the  correctness  of  the  decision  of  the  court  below  in 
respect  to  the  office  and  effect  of  the  instrument  given  to 
Moffat  by  the  obligees  or  beneficiaries  of  the  bond  I  think 
there  can  be  no  doubt. 

The  next  question  to  be  considered  relates  to  the  remedy  by 
which  the  plaintiff  seeks  to  maintain  her  right  against  Ilay- 
ward.  The  general  rule  is  that  a  party  must  resort  to  a  rem- 
edy prevailing  at  the  time  the  action  is  commenced  to  enforce 
his  right.  The  defendant  contends  that  it  was  necessary  before 
bringing  tliis  action  to  recover  against  the  surety  upon  an 
executor's  bond,  that  the  proper  surrogate  should  have  made 
a  decree  against  the  executor,  and  tliat  an  execution  should 
have  been  issued  to  collect  the  sum  specified  in  tlie  decree, 
and  that  the  execution  should  have  been  returned  unsatisfied 
in  whole  or  in  part. 

It  is  found  by  the  trial  court  that  no  such  execution  had 
been  issued  or  returned.  It  will  also  be  borne  in  mind  that 
SioKELs— Vol.  LXXIX        3 
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tlie  proper  surrogate  had  made  a  decree  or  order  directing  the 
executor  Hood  to  pay  the  plaintiff  the  sum  of  $29,100,  on 
account  of  a  loss  through  mismanagement  and  revoking  his 
appointment  as  executor  and  later  made  an  order  granting 
leave  to  sue  the  bond. 

*'in  all  the  cases  of  actions  on  bonds  of  executors  and 
administrators,  a  compliance  with  the  statutory  formalities 
has  been  regarded  as  essential  to  the  maintenance  of  an  action 
against  the  sureties."  {Hood  v.  Hood,  85  N.  Y.  561-574.) 
All  the  statutory  prerequisites  for  the  commencement  of  actions 
upon  the  bonds  of  executors  and  administrators  w^ere  abolished 
by  chapter  245  of  the  Laws  of  1880,  and  the  provisions  con- 
tained in  the  Code  of  Civil  Procedure  were  adopted  in  their 
stead.  Tlie  ordere  or  decrees  of  the  surrogate  revoking  the 
letters  testamentary  to  Frederick  Hood,  and  directing  the  pay- 
ment of  the  sum  of  $29,100,  the  loss  by  his  misconduct  to  the 
estate  of  the  testator  to  the  plaintiff,  and  granting  leave  to 
her  to  bring  an  action  upon  the  bond  were  made  subsequent 
to  the  change  of  the  laws  relating  to  the  bringing  of  actions 
upon  such  bonds.  The  laws  applicable  to  that  subject  are  to 
be  found  in  sections  2607,  2608  and  2609  of  Code  of  Civil 
Procedure.  Section  2607  provides  "Where  an  execution 
issued  upon  a  surrogate's  decree,  against  the  property  of  an 
executor,  administrator,  testamentary  trustee  or  guardian  has 
been  returned  wholly  unsatisfied,  an  action  to  recover  the  sum 
remaining  uncollected  may  be  maintained  upon  liis  official 
bond  by  and  in  the  name  of  the  person  in  whose  favor  the 
decree  was  made.  If  the  principal  debtor  is  a  resident  of  the 
state  the  execution  must  have  been  issued  to  the  county  where 
he  resides." 

This  section  manifestly  embraces  all  cases  where  an  order  or 
decree  is  made  by  the  surrogate  for  the  payment  of  money  by 
the  executor  or  administrator  as  formerly  existed  under  the 
provisions  of  the  Kevised  Statutes  and  cliapter  460  of  the  Laws 
of  1873,  and  perhaps  other  statutes  upon  that  subject. 

The  proceeding  under  this  section  is  based  upon  a  judgment 
or  decree  against  the  executor  or  administrator  for  the  payment 
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of  money  aiid  the  issuing  of  an  execution  for  its  enforcement 
and  the  failure  of  its  accomplishment  before  an  action  can  be 
brought  upon  the  bond  of  his  sureties.  Under  that  provision 
it  is  not  now  requisite  that  an  order  be  made  by  the  surrogate 
granting  leave  to  prosecute  the  bond  or  assigning  the  bond  for 
that  purpose. 

It  is  sought  to  obviate  this  objection  and  to  maintain  the 
action  upon  section  2608,  which  provides  that  "  where  letters 
have  been  revoked  by  a  decree  of  the  Surrogate's  Court,  the 
gnccessor  of   the  executor,  admirfstator  or  guardian,  w^hose 
letters  are  so  revoked,  may  maintain  an  action  upon  his  prede- 
cessor's official  bond,  in  which  he  may  recover  any  money,  or 
the  full  value  of  any  other  property,  received  by  the  principal 
in  the  bond,  and  not  duly  administered  by  him ;  and  to  the 
full  extent  of  any  injury  sustained  by  the  estate  of  the  dece- 
dent, or  of  the  infant,  as  the  case  may  be,  by  any  act  or  omis- 
sion of  the  principal.     The  money  recovered  in  such  an  action 
is  regarded  as  part  of  the  estate  in  the  hands  of  the  plaintiflE, 
and  must  be  distributed  or  otherwise  disposed  of  accordingly ; 
except  tliat  a  recovery  for  an  act  or  omission,  respecting  a  right 
of  action,  or  other  property  appropriated  by  law  for  the  bene- 
fit of  the  husband,  wife,  family  or  next  of  kin  of  a  decedent, 
or  disposed  of  by  a  will  for  the  benefit  of  any  person,  is  for 
the  benefit  of  the  person  or  persons  so  entitled  thereto." 

But  it  seems  to  me  that  cannot  he  done  with  a  proper  regard 
of  the  plain  language  of  the  provision  and  scheme  contained 
in  sections  2607,  2608  and  2609. 

As  before  stated,  section   2607  does   and  is  intended  to 
embrace  all  cases  where  there  is  a  decree  against  the  e3tecutor 
for  the  payment  of  money.     The  money  is  to  be  collected  by 
the  ordinary  process  of  execution,  if  practicable,  before  resort 
can  be  had  to  the  bond  of  the  sureties.      In  this  case,  the  basis 
of  the  action  is  the  decree  which  plaintiff  (after  revocation  of 
the  letters  to  her  co-executor,   Frederick   Hood)  had  been 
granted,  and  such  decree  was  the  only  evidence  of  the  loss 
which  the  estate  had  sustained,  and  was  the  measure  of  such 
loss.     Section  2608  hss  application  only  to  a  different  class  of 
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cases,  to  cases  where  the  letters  have  been  revoked  by  the  sur- 
rogate, as  to  all  executors  or  administrators,  and  where  a  suc- 
cessor has  been  appointed,  and  section  2609  to  a  case  where 
the  letters  have  been  altogether  revoked  and  no  successor  has 
been  appointed.  The  language  used  and  the  scheme  of  those 
sections  forbid  such  a  construction  of  them. 

A  successor  is  one  who  follows  another  into  a  position,  and 
not  one  who  went  into  the  position  with  and  survives  such 
other  in  tlie  position  after  it  has  been  vacated  by  such  other. 
Other  sections  of  the  Code'  are  only  consistent  with  this  con- 
struction of  sections  2608  and  2609.  Section  2605  provides, 
"  *  *  *  the  successor  may  complete  the  execution  of  the 
trust  committed  to  \m -predecessor.^^  "  The  Surrogate's  Court 
has  the  same  jurisdiction  upon  the  petition  of  the  successor,  or 
of  a  remaining  executor  *  *  *  to  compel  the  person 
whose  letters  have  been  revoked  to  account  *  *  *  "  as 
was  done  in  this  case. 

It  is  provided  by  section  2692 :  "  Wliere  one  of  two  or  more 
executors  or  administrators  dies,  or  becomes  a  lunatic,  or  is 
convicted  of  an  infamous  offense,  or  becomes  otherwise  inca- 
pable of  discharging  the  trust  reposed  in  liim ;  or  where  letters 
are  revoked  with  respect  to  one  of  them,  a  successor  to  the 
person  whose  letters  are  revoked  shall  not  be  appointed,  except 
where  such  an  appointment  is  necessary  in  order  to  comply 
with  the  express  terms  of  a  will,  but  the  others  may  proceed 
and  complete  the  administration  of  the  estate,  pursuant  to  the 
letters,  and  may  continue  any  action  or  sj^ecial  proceeding 
brought  by  or  against  all." 

And  by  section  2693  it  is  provided  that :  "  When  all  the 
executors  or  all  the  administrators,  to  whom  letters  have  been 
issued,  die  or  become  incapable,  as  prescribed  in  section  two 
thousand  six  hundred  and  ninety-two,  or  the  letters  are  revoked 
as  to  all  of  them,  the  surrogate  must  grant  letters  of  adminis- 
tration to  one  or  more  persons  as  their  successors  in  like  man- 
ner as  if  the  former  letters  had  not  been  issued;  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  required  as  in  case  of  intestacy, 


1891.]  Hood  v,  Hayward.  21 


Dissenting  opinion,  per  Potter,  J. 


except  that  the  surrogate  may,  in  his  discretion,  in  case  where 
the  estate  has  been  partially  administered  upon  by  the  former 
representative  or  representatives,  fix  as  the  penalty  of  the  bond 
to  be  given  by  such  successor  or  successor,  a  sum  not  less 
than  twice  the  value  of  the  assets  of  the  estate  remaining 
unadministered." 

Besides  the  tenor  and  design  of  section  2608  prescribe  what 
is  to  be  done  by  the  successor.  A  surviving  executor  is  abeady 
charged  with  those  duties,  and  there  is  no  occasion  to  re-charge 
him.  Section  2609  is  intended  for  a  case  where  the  letters 
have  been  revoked  and  no  successor  has  been  appointed.  In  the 
latter  case  any  person  aggrieved  may  obtain  from  the  surrogate 
leave  to  prosecute  the  bond  given  by  the  executor  whose  let- 
ters have  been  revoked,  and  the  duties  cast  upon  such  person 
are  conferred  in  the  same  language  as  the  duties  cast  upon  the 
successor  under  section  2608.  And  it  may  be  remarked,  in 
considering  section  2609,  that  it  alone  presents  a  case  where 
the  surrogate  has  any  occasion  to  grant  leave  to  sue  the  exec- 
utor's bond  under  existing  laws. 

I  am  reluctantly  constrained  to  the  conclusion  that  the  omis- 
sion to  issue  execution  upon  the  decree  against  the  executor  is 
fatal  to  the  maintenance  of  this  action  against  the  defendent 
Hay  ward,  surety  upon  the  bond  in  suit,  for  I  have  an  impres- 
sion that  the  issuing  of  an  execution  against  the  executor  Hood, 
a  non-resident  of  tliis  state,  would  have  proven  a  fruitless 
ceremony.     , 

If  the  conclusion  in  relation  to  the  objection  that  an  execu- 
tion should  have  been  issued  and  have  been  returned  unsatis- 
fied in  order  to  maintain  this  action,  is  correct,  the  appeal  must 
result  in  a  new  trial,  and  there  is  not  any  necessity  or  perhaps 
occasion  to  discuss  the  question  of  the  amount  of  interest 
involved  in  the  cross-appeal.  But  as  I  have  discussed  the 
question  of  the  effect  of  the  release  of  Moffat,  notwithstanding 
my  conclusion  that  a  new  trial  is  necessary,  it  may  not  be  amiss 
to  indicate,  but  without  deciding  it,  the  impression  of  the  court 
upon  the  subject  of  the  extent  of  the  interest  recoverable  upon 
the  bond  of  the  surety  in  suit. 
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As  it  appears  from  the  case  that  the  letters  of  the  executor 
Frederick  Hood  were  revoked  December  27,  1883,  and  the 
court  below  has  allowed  interest  upon  $10,000,  one  half  of  the 
penalty  of  the  bond  and  the  limit  of  Hayward's  liability,  I 
am  of  the  opinion  that  the  allowance  of  interest  from  that  date 
was  erroneous.  The  decree  revoking  the  letters  did  not  neces- 
sarily or  judicially  determine  the  amount  or  extent  of  the  loss 
to  the  estate  arising  from  the  misconduct  of  the  executor  whose 
letters  were  revoked. 

A  revocation  of  letters  may  be  granted  for  various  grounds, 
of  misconduct  of  the  executor,  and  among  those  grounds  are 
investments  made  by  him  in  securities  not  authorized  by  law 
or  in  violation  of  the  decree  or  order  of  tlie  surrogate,  and 
regardless  of  the  sum  so  misinvested.  (Code  of  Civil  Proced- 
ure, §  2865.) 

It  appeared,  incidentally,  from  the  order  of  revocation  that 
the  executor  has  misinvested  at  least  the  sum  of  $29,100  of 
the  sum  of  $53,710.69  which  he  was  directed  to  invest  by  the 
decree  of  the  surrogate  dated  January  6,  1869.  Upon  an 
accounting  by  the  executor  subsequent  to  the  decree  revoking 
his  letters,  upon  the  petition  of  the  plaintiff  as  executrix  pray- 
ing for  an  accounting  for  the  moneys  received  by  him  on  the 
Slst  day  of  July,  18S3,  "  whereby,  among  other  things,  he  dis- 
allowed the  said  investment  of  twenty-nine  thousand  one 
hundred  dollars,  and  ordered  and  directed  that  such  sum 
together  with  the  further  sum  of  $2,675,  amounting  in  all  to 
the  sum  of  thirty-one  thousand  seven  hundred  and  seventy-five 
dollars,  be  paid  by  said  Hood  to  the  plaintiff." 

This  is  the  period  at  which  the  amount  of  the  loss  to  the 
estate  by  the  misconduct  of  the  executor  and  the  liability  of 
the  defendant,  as  his  surety,  was  adjudicated,  and  the  executor 
was  on  that  day  directed  by  the  order  of  the  surrogate  to  pay 
the  amount  to  the  plaintiff. 

The  executor  upon  demand  of  j>ayment  of  that  sum  failed 
to  pay  it  or  any  part  of  it.  It  seems  to  me  very  plain  upon 
principle  that  the  interest  should  begin  to  run  from  the  date  of 
the  last-named  decree. 
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On  that  day  for  the  first  time  was  the  breach  of  the  bond 
adjudicated  and  the  amount  of  damages  resulting  therefrom 
Kquidated.  {Mansfield  v.  N.  T.  a  cfe  E.  E.  R.  B,  Co.,  114 
N.  Y.  331.) 

While  there  was  formerly  some  contrariety  of  decisions  in 
respect  to  allowing  interest  to  be  added  to  tlie  penalty  of  a 
bond,  or  more  accurately  speaking,  of  allowing  the  damages 
to  be  added  to  the  penalty  for  witliholding  it  after  it  was  due, 
I  think  now  it  may  be  regarded  as  settled  law  that  interest  or 
damages  may  be  added  to  the  penalty  from  the  date  at  which 
it  is  determined  there  has  been  a  breach  of  the  condition  of 
a  bond. 

In  case  the  condition  of  the  bond  is  the  payment  of  money 
on  a  day  certain,  the  interest  or  damages  will  begin  to  run 
from  that  date,  and  in  case  the  condition  of  the  bond  is  that 
an  act  shall  be  performed,  the  interest  or  damages  will  begin 
to  run  from  the  date  that  it  is  adjudicated  by  a  competent 
court  that  the  act  has  not  been  performed,  and  liquidating 
and  fixing  the  damages  caused  by  such  non-performance.  The 
bond  in  suit  belongs  to  the  latter  class.  It  is  necessary  in  this 
class  of  bonds  that  the  complaint  should  allege  the  act  that  was 
not  performed,  prove  the  allegation  and  the  damages  occa- 
sioned thereby.     {Beers  v.  Shannon,  73  N.  Y.  292-302.) 

The  decree  was  the  evidence  of  all  this  and  the  equivalent 
of  a  bond  conditioned  to  pay  a  particular  simi  of  money  upon 
a  day  certain,  and  this  court  has  held  that  an  action  cannot  be 
maintained  against  the  surety  upon  an  executor's  bond  until  an 
accounting  has  been  had  and  a  decree  rendered.  {Hood  v. 
Hood,  85  N.  Y.  561 ;  Haight  v.  Brisbin,  100  id.  219.) 

When  the  amount  of  the  liability  in  money  has  been  fixed 
by  the  decree,  it  becomes  a  debt  and  like  a  bond  conditioned 
to  pay  a  specific  sum  of  money,  and  the  withholding  of  its 
payment  will  create  a  liability  to  pay  the  damages  estimated 
by  law  to  be  equal  to  the  Jegal  rate  of  interest  (  Williams  v. 
WiUson,  1  Vt.  266;  Peril  v.  WaUis,  2  Dall.  252 ;  Carter  y. 
Carter,  i  Day,  30  ;  2  Am.  Dec.  113  ;  Smed^s  v.  Hooghtallin^^ 
3  Gaines,  48  ;  2  Am.  Dec.  250 ;  Brainard  v.  Jones,  18  N.  Y. 
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85 ;  United  States  v.  Arnold,  1  Gall.  348 ;  Harris  t.  Olap, 
1  Mass.  307 ;  2  Am.  Dec.  27 ;  Wyman  v.  Eobinson,  73  Me. 
384 ;  40  Am.  Dec.  360),  and  I  think  it  was  upon  this  theory 
of  the  law  that  section  1915  of  the  Code  of  Civil  Procednre 
was  adopted  upon  this  subject. 

My  conclusion  is,  therefore,  that  ii  plaintiff  is  ^JititXeA  to 
recover  in  this  action,  she  can  only  recover,  besides  the  one- 
half  of  the  penalty,  damages  or  interest  from  the  date  of  the 
decree,  which  was  July  31,  1885,  and  this  difference  may, 
upon  this  appeal,  be  deducted  and  the  judgment  corrected  if 
the  views  in  relation  to  the  necessity  of  issuing  execution  are 
not  concurred  in. 

A  brief  consideration  of  the  defenses  of  counter-claim  and 
the  Statute  of  Limitations  will  suffice. 

The  action  is  brought  by  plaintiff,  as  executrix,  a  trustee. 
The  alleged  counter-claim  sets  forth  no  facts  except,  possibly, 
the  fact  that  the  plaintiff,  as  such  executrix,  acted  with  Hood, 
executor,  in  the  management  of  the  assets  and  property  of  the 
estate,  and  the  legal  conclusion  therefrom  that  she  is  jointly 
liable  with  the  executor  for  loss  and  waste. 

It  is  not  alleged  in  the  counter-claim  that  the  respondent 
ever  liad  any  individual  interest  in  the  estate,  or  if  she  had, 
that  it  continued  to  exist  at  the  time  the  loss  was  made  by  the 
investment. 

As  executrik  and  trustee  for  others,  she  may  maintain  this 
action  notwithstanding  any  complicity  with  the  misconduct  of 
the  executor,  and  any  cause  of  action  against  her  individually 
cannot  form  a  counter-claim  against  her  as  the  trustee  for  others. 
(  Wet7n(yre,  a*  Exr.,  v.  Porter^  92  N.  Y.  76  ;  Sperh  v.  McCoun, 
110  id.  605 ;  BmjU  v.  St.  John,  28  Hun,  455 ;  Subd.  3,  §  502, 
Code  Civ.  Pro.) 

The  reply  seems  to  me  wholly  inconsequential,  and  would 
not  constitute  a  defense  or  a  basis  for  affirmative  relief  if  it 
was  admitted  for  want  of  a  demurrer  or  reply  to  be  true,  for 
the  omission  to  demur  or  reply  will  not  impart  a  cause  of 
action  or  a  defense  where  none  was  contained  in  the  preceding 
pleading. 
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But  in  this  case  the  trial  court  refused  to  find,  upon  defend- 
ant's request,  that  the  lamtift  had  anv  possession  of  the  fund 
or  any  knowledge  of  its  investment  until  after  the  loss  had 
been  incurred,  and  the  evidence  in  the  case  was  such  as  to 
make  such  ]*ef usal  necessary. 

If  the  view  I  have  taken  above  of  the  time  when  the  cause 
of  action  matured  and  the  defendant  became  liable  to  pay 
interest  upon  one-half  of  the  penalty  named  in  the  bond  is 
correct,  that  disposes  of  the  defense  of  the  Statute  of 
Limitations. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur  with  Bradley,  J.,  Except  Potter,  J.,  dissenting, 
and  FoLLETT,  Ch.  J.,  not  voting. 

Judgment  modified  and,  as  modified,  affirmed. 


John  Hardman  et  al.,  Appellants,  v  Henry  W.  Sage  et  aL, 
Kespondents. 

The  year  within  which,  under  the  provisions  of  the  General  Manufacturing 
Act  i%  %^,  chap.  40,  Laws  of  1848),  an  action  must  be  begun  for  the 
recovery  of  a  debt  owing  by  a  corporation  organized  under  it,  so  as  to 
lay  a  foundation  for  a  recovery  against  a  stockholder  under  the  pro- 
vision (§  10)  making  stockholders  liable  for  the  debts  of  the  corporation 
until  the  whole  capital  stock  has  been  paid  in  and  a  certificate  as  pre- 
scribed filed,  begins  to  run  on  tbe  day  when  the  debt  first  became  due. 

If,  therefore,  the  time  of  the  payment  of  a  debt  is  extended  by  the 
taking  of  a  promissory  note,  which  is  sued  within  a  year  from  the  date 
of  its  maturity,  but  more  than  a  year  after  the  debt  became  due,  the 
claim  of  the  creditor  against  the  stockholders  is  lost  and  they  cannot  be 
charged  with  the  payment  of  the  debt. 

Under  the  provision  of  said  act  (§  11),  which  requires  a  certificate  to  be 
made  within  thirty  days  after  the  payment  of  the  last  installment  of 
the  capital  stock,  stating  the  amount  of  the  capital  as  fixed  and  paid 
in,  "which  certificate  shall  be  signed  and  sworn  to  by  the  president 
and  a  majority  of  the  trustees,"  in  order  to  release  the  stockholders 

SiCKELS — Vol.  LXXIX.        4t 


"124   25l 
143  514 


124    25 
147   612 


124   26 
162  124 


124   26 
168  606 


124   26 
166  166 


26  IIardmah  et  al.  v.  Sage  et  al.  [Jan., 


Statement  of  case. 


from  liability,  the  certificate  must  be  sworn  to;  an  acknowledgment, 

without  verification,  is  not  sufficient. 
Handy  v.  Ih^aper  (89  N.  Y.  835);  Boeky  Mauniain  Nat.  Bank  v,  BUa  P9 

id.  888),  distinguished.  * 

Reported  below,  47  Hun,  280. 

(Argued  October  28,  1890;  decided  January  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  23, 1888, 
which  reversed  a  judgment  in  favor  of  the  plaintiflEs  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  tlie  opinion. 

Joseph  UUman  for  appellants.  The  defendants  are  liable 
under  the  Manufacturing  Act  (§  10,  chap.  40,  Laws  of  1848), 
if  the  conditions  of  section  24  were  complied  with,  or  if  their 
performance  was  excused.  ( Veeder  v.  Mudgett^  95  N.  Y. 
29?>\  Blake  v.  Wheeler,  18  Ilun,  496,  500;  BonneU  v.  Gri^ 
woU,  80  ]Sr.  Y.  128,  139 ;  W.  A,  Co.  v.  Barlow,  63  id.  62, 
66 ;  O'EeiUy  v.  People,  86  id.  154,  161 ;  Cam  v.  People,  76 
id.  242 ;  Derning  v.  PuleMoa,  55  id.  655  ;  Van  Amhurgh  v. 
Baker,  81  id.  46.)  Oompliance  witli  \\\q  provisions  of  section 
24  requiring  suit,  judgment  and  execution  against  the  com- 
pany, is  excused,  when  it  becomes  impossible  by  act  of  the 
law.  {Shellington  v»  Iloidand,  53  N.  Y.  371 ;  Kincaid  v. 
Dwitulle,  59  id.  548;  Cuykendall  v.  Corning,  88  id.  129, 
137  ;  Flash  v.  Conn,  109  U.  S.  371 ;  MilUr  v.  White,  50  N. 
Y.  137;  McMahon  v.  Macy,  51  id.  155.)  Tlie  debt  of  the 
company  to  the  plaintiffs  became  due  within  a  year  prior  to 
its  dissolution,  even  if  it  be  conceded  that  the  notes  sued  on 
are  renewals  of  former  indebtedness.  {Corning  v.  McCuU 
lough,  1  N.  Y.  47 ;  Wlhs  v.  Snijdajn,  64  id.  173 ;  Cochran 
V.  Wiecliers,  119  id.  300;  Richmond  v.  Iron,  121  U.  S.  27; 
Garrhon  v.  Howe,  17  X.  Y.  458 ;  W.  A.  Co.  v.  Barloiv,  68 
id.  34 ;  Jones  v.  Barloiv,  62  id.  202 ;  Handy  v.  Draper,  89 
id.  334 ;  Yeeder  v.  Miidgett,  95  id.  295.)  The  so-called  Spargo 
note  was  not  a  renewal  or  extension  of  an  old  obligation,  but 
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the  indorsement  or  guaranty  thereof  by  the  company  created 
a  new  debt.  {Shaw  v.  H.  L,  Ins.  Co.,  69  N.  Y.  286 ;  Pratt 
V.  Cowan,  37  ^d.  440;  J.  I.  Co.  v.  Walker,  76  id.  525.)  The 
conclusions  of  tlie  learned  referee  may  be  sustained  on  another 
ground,  viz.,  that  the  notes  mentioned  in  the  complaint  were 
not  renewals  or  extensions  of  prior  debts,  but  were  independ- 
ent transactions  and  themselves  represented  or  created  new 
indebtedness.  It  is  immaterial  that  tliis  was  not  the  view 
taken  by  the  referee.  {Amot  v.  K  R.  Co.,  67  N.  Y.  315 ; 
McCm^mich  v.  P.  C.  R.  R.  Co.,  80  id.  362 ;  Aherri  v.  Good- 
speed,  72  id-  117 ;  Everson  v.  City  of  Syracuse,  100  id.  577 ; 
Slattery  v.  Schwainnecke,  118  id.  543;  Rothschild  v.  Mack, 
115  id.  1 ;  Larkin  v.  Ilanlenhrook,  90  id.  333 ;  Wood  v.  Rahe, 
96  id.  420  ;  Loncey  v.  Clark,  64  id.  209  ;  Burr  v.  Smith,  21 
Barb.  262 ;  East?nan  v.  Phnner,  32  N.  II.  238 ;  Kennedy  v. 
Chapin,  67  Md.  454 ;  Green'mg  v.  Patten,  51  Wis.  146 ; 
Citizens^  Bank  v.  Lay,  80  Va.  436 ;  Dooley  v.  Ins.  Co.,  3 
Hughes,  221 ;  Cameron  v.  Tome,  64  Md.  507 ;  Iloyt  v.  Cross, 
108  N.  Y.  76 ;  M.  N.  Bank  v.  Sirrett,  97  id.  328, 329 ;.  Dun- 
ham  v.  Cudlipp,  94  id.  135 ;  People  v.  Ryan,  10  Abb.  [N.  C] 
37 ;   United  States  v.  Isham,  17  Wall.  496.) 

Thomas  G.  Shearman  for  respondent.  The  plaintiflFs  were 
not  entitled  to  recover  in  this  action  against  these  defendants, 
as  stockholders  in  the  Ithaca  Organ  Company,  unless  the  debt 
sued  upon  was  to  be  paid  within  one  year  from  the  time  that 
it  was  contracted,  nor  unless  a  suit  for  the  collection  of  such 
debt  was  brought  against  the  company  within  one  year  after 
it  became  due.  (Laws  of  1848,  chap.  40,  §  24.)  The  personal 
liability  of  the  holder  of  stock  in  a  manufacturing  corporation 
cannot  be  kept  alive  beyond  the  term  fixed  by  statute,  by  any 
extension  of  the  credit  originally  granted  to  the  corporation 
by  the  creditor  who  seeks  to  enforce  the  liability.  {Parrott 
V.  CoOyy,  6  Hun,  55 ;  71  N.  Y.  597 ;  J.  I.  Co.  v.  Walker,  76 
id.  521 ;  Parrott  v.  Sa\cyer,  87  id.  622.)  If  it  were  true 
that  no  due  date  was  ever  definitely  fixed,  then  payment  for 
the  pianos  in  question  would  have  been  due  immediately  upon 
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their  deKvery.  It  is  ancient  law,  that  where  no  time  is  fixed 
for  the  payment  of  money  payment  is  due  immediately.  (Z, 
O.  a.  E.  Co.  V.  Mason,  16  K  Y.  451 ;  Purdy  v.  Phiaij>s, 
11  id.  406 ;  Thovipsoii  v.  Ketc?iam,  8  Johns.  187 ;  CHhbs  v. 
JSouthartiy  5  Barn.  &  Ad.  911.)  The  transactions  detailed  in 
the  testimony  do  not  create  any  new  indebtedness,  but  were 
fiimply  renewals  of  the  prior  indebtedness.  Whatever  form 
«uch  transactions  may  assume,  the  court  should  look  at  the 
substance.  {J.  L  Co.  v.  Walker,  76  N.  Y.  621;  Price  v. 
Bank  of  Lyons,  38  id.  55  ;  Walker  v.  Bank  of  Washinffton, 
3  How.  [U.  S.]  62;  In  re  Wilde,  11  Blatchf.  243;  Vickery 
V.  Dickson,  35  Barb.  96 ;  62  id.  272  ;  Jackson  v.  Packard^ 
•6  Wend.  415 ;  Reed  v.  Smith,  9  Cow.  648  ;  Tuthill  v.  Da/vis^ 
20  Johns.  285;  Hill  v.  Beehe,  13  K  Y.  556;  Gregory  v. 
Thomas,  20  Wend.  17;  Waydell  v.  Luer,  5  Hill,  448;  Cole 
V.  Sacketi,  1  id.  516 ;  Muldon  v.  WMUoek,  1  Cow.  290.)  If 
the  theory  of  the  referee  had  been  correct,  so  that  the  plaintiff 
never  had  a  right  to  sue  the  corporation  until  the  extended 
time  of  payment  arrived,  under  the  contract,  as  modified  by 
their  extensions  of  notes  a*^  four  months  instead  of  sixty  days, 
then  the  plaintiffs  must  fail  in  this  case,  because  the  debt  would 
not  have  been  payable  within  one  year  from  the  time  it  was 
contracted.  (Laws  of  1848,  §  24 ;  Cox  v.  GmiM,  4  Blatehf. 
341 ;  Bank  of  Geneva  v.  P.  Bank,  13  K  Y.  309 ;  Montford 
V.  F.  Bank,  26  Barb.  568;  Central  Bank  v.  E,  S.  Co.,  26  id. 
•23;  F.,  etc.  Bank  v.  E.  S.  D.  Co.,  5  Bosw.  275.)  Even  if  it 
were  true  that  a  receiver  of  the  property  of  the  piano  com- 
pany was  appointed,  and  the  company  was  dissolved  before 
the  expiration  of  a  year  after  the  claims  in  suit  became  pay- 
Able,  yet  this  did  not  do  away  with  the  necessity  of  the  plain- 
tiffs exliausting  their  remedies  against  the  company,  as  repre- 
sented by  the  receiver  before  commencing  this  action.  (  Wil- 
Hams  V.  YanderhUt,  29  Barb.  491  ;  SehiUizi  v.  Derry,  4  EL 
4fe  B.  873  ;  White  v.  Mann,  26  Hun,  368 ;  B.  N.  Bank  v. 
Mosser,  14  Hun,  605  ;  Mason  v.  iV".  Y.  S.  M.  Co.,  27  id.  307.) 
It  does  not  appear  that  the  stock  which  is  held  by  the  defend- 
ants is  of  such  a  nature  as  to  subject  them  to  any  liability 
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under  this  statute.  Stockliolders  who  have  paid  for  tlieir 
stock  in  any  kind  of  property  other  than  cash  are  not  liable 
in  an  action  of  this  kind ;  and  it  is  for  the  plaintiff  to  prove 
affirmatively  that  the  defendants  are  liable.  (1  Greenl.  on  Ev» 
§  78 ;  RoberU  v.  Chittenden,  88  N.  Y.  33,  35 ;  Schenck 
V.  Andrews,  46  id.  589 ;  Brown  v.  Smith,  80  id.  650 ;  13 
Hun,  408.) 

Follett,  Ch.  J.  This  action  was  begun  to  recover  from 
shareholders  in  the  Ithaca  Organ  &  Piano  Company  the 
amount  due  on  four  notes  made  by  it,  and  the  amount  due  on 
the  note  of  a  third  person  indorsed  by  the  corporation,  on  the 
ground  that  the  following  section  of  the  Manufacturing  Act 
had  not  been  complied  with  : 

"  §  10.  All  the  stockholders  of  every  company  incorporated 
under  this  twjt,  shall  be  severally  individually  liable  to  the  cred- 
itors of  the  company  in  which  they  are  stockliolders,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respects 
ively  for  all  debts  and  contracts  made  by  such  company,  until 
the  whole  amount  of  capital  stock  fixed  and  limited  by  such 
company  shall  have  been  paid  in,  and  a  certificate  thereof  shall 
have  been  made  and  recorded  as  prescribed  in  the  following 
(eleventh)  section." 

May  19, 1877,  the  Ithaca  Organ  Company  was  duly  incor- 
porated under  chapter  40  of  the  Laws  of  1848,  with  a  capital 
stock  of  $25,000  divided  into  500  shares  of  $50  each,  the  affairs 
of  which  were  to  be  managed  by  four  trustees.  No  certificate 
stating  the  amount  of  the  capital  fixed  and  paid  in  was  signed^ 
sworn  to  and  recorded  as  required  by  the  eleventh  section  of 
the  act.  October  4,  1880,  the  capital  stock  was  increased  to 
$125,000,  the  defendants  under  their  firm  name  of  H.  W.  Sage 
&  Co.  then  becoming  the  owners  of  400  shares  of  the  new 
stock.  Sixty  two  thousand  five  hundred  dollars  of  the  increase 
was  paid  in  in  cash  and  the  remainder,  $37,500,  by  capitaliz- 
ing the  surplus  earnings  of  the  corporation.  January  10, 1882, 
a  certificate  was  recorded  in  the  office  of  the  clerk  of  the  proper 
county,  of  which  the  following  is  a  copy ; 
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"  Ithaca,  K  Y.  January  9thy  1882. 
"  To  the  Olerh  of  the  County  of  Torripkins : 

"  This  IB  to  certify  that  the  capital  stock  of  The  Ithaca  Organ 
Company  hmited  and  fixed  in  the  sum  of  one  hundred  and 
twenty-iive  thousand  dollars,  was  fully  paid  in  on  the  3d  of 
January,  1882. 

"WM.L.  BOSTWICK, 

^'President  and  Trustee* 
«P.  F.  SISSON,  Trustee. 
«H.  WEGMAN,  Trustee. 
**  State  op  New  York,  ) 

"  Tompkins  ComUy.    \  **' '' 

"  On  this  10th  day  of  January,  1882,  appeared  before  me, 
Wm.  L.  Bostwick,  P.  F.  Sisson  and  H.  Wegman,  personally 
known  to  me,  and  each  acknowledged  for  himself  that  the 
Btateraent  above  was  true  to  the  best  of  his  knowledge  and  belief. 

"WILLIAM  G.KING, 

'' Notary  Public:' 

On  the  13th  of  March,  1882,  the  name  of  the  corporation 
was  changed  from  "  The  Ithaca  Organ  Company "  to  "  The 
Ithaca  Organ  and  Piano  Company. "  On  the  2d  of  January, 
1883,  the  capital  stock  was  again  increased  to  $215,000,  the 
defendants  under  their  firm  name  becoming  the  owners  of  272 
shares.  The  increase,  $90,000,  was  paid  in  partly  in  cash  and 
partly  by  capitalizing  the  then  existing  surplus  of  the  corpora- 
tion- January  3,  1883,  a  certificate  was  made  and  recoirded  in 
the  oflSce  of  the  clerk  of  the  proper  county,  of  which  the 
following  is  a  copy : 

^  To  the  Clerk  of  the  County  of  Tompkins : 

"  This  is  to  certify  that  the  capital  stock  of  The  Ithaca  Organ 
and  Piano  Company  is  limited  and  fixed  in  the  sum  of  two 
hundred  and  fifteen  thousand  dollars,  and  was  fully  paid  in  on 
January  2,  1883. 

«WM.  L.  BOSTWICK,  President. 

"WM.  IL  SAGE,  Trustee. 

"P.  F.  SISSON,  Trustee. 
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*^  State  of  New  York,  ) 
^^Tompkhis  Gaunty.     j     ** 
"  On  this  3d  January,  1883,  appeared  before  me,  Wm.  L. 
Bostwick,  P.  F.  Sisson  and  "W.  H.  Sage,  personally  known  to 
me,  and  each  stated  for  himself  that  he  executed  the  above 

instrument. 

«WM.  G.  KING, 

'' Nota/ry  FvUic:' 

Section  11  of  the  act  provides :  "  §  11.  The  president  and  a 
majority  of  the  trustees,  within  tliirty  days  after  the  payment 
of  the  last  instalment  of  the  capital  stock  so  fixed  and  limited 
by  the  company,  shall  make  a  certificate  stating  the  amoimtof 
the  capital  so  fixed  and  paid  in,  which  certificate  shall  be  signed 
and  sworn  to  by  the  president  and  a  majority  of  the  trustees, 
and  they  shall,  within  the  said  thirty  days,  record  the  same  in 
the  oflice  of  the  county  clerk  of  the  county  wherein  tlie  busi- 
ness of  the  said  company  is  carried  on." 

The  certificates  above  quoted  not  having  been  sworn  to  but 
simply  acknowledged,  were  not  a  compliance  with  the  eleventh 
section  {Brown  v.  Smith j  13  Hun,  408 ;  aflirmed,  80  N.  T. 
650),  and  the  liability  of  the  owners  of  the  new  shares  for  the 
debts  of  the  corporation  tmder  section  10  was  not  terminated. 
<  redder  v.  Mudyett,  95  K  Y.  295.) 

"Was  a  judgment  and  an  imsatisfied  execution  in  an  action 
begun  against  the  corporation  within  one  year  after  the  debt 
became  due  for  its  recovery,  necessary  mider  the  circumstances 
of  this  case,  to  enable  the  plaintiffs  to  maintain  this  action  ? 

The  twenty-fourth  section  of  the  act  provides :  "  §  24.  No 
stockholder  shall  be  personally  liable  for  the  payment  of  any 
debt  contracted  by  any  company  formed  under  this  act,  M^hicli 
is  not  to  be  paid  within  one  year  from  the  time  the  debt  is  con- 
tracted, nor  unless  a  suit  for  the  collection  of  such  debt  shall 
be  brought  against  such  company  within  one  year  after  the 
debt  shall  become  due ;  and  no  suit  shall  be  brought  against 
any  stockholder  *  *  *  until  an  execution  against  the  com- 
pany shall  have  been  returned  unsatisfied  in  whole  or  in  part.'* 

On  the  24:th  of  January,  1885,  a  final  judgment  dissolving 
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the  corporation  was  entered  in  an  action  brought  by  the  People 
pursuant  to  article  1  of  title  2  of  chapter  15  of  the  Code  of 
Civil  Procedure,  which  rendered  it  impossible  for  the  plaintifb 
to  recover  a  judgment  and  have  an  execution  returned  unsatis- 
fied pursuant  to  the  last  quoted  section^  by  reason  of  which 
fact  they  became  entitled  to  maintain  this  action  for  the 
recovery  of  any  debt  whicK  within  the  meaning  of  that  sec- 
tion, fell  due  during  the  preceding  year  without  fii"st  obtain^ 
ing  a  judgment  against  the  corporation  and  having  an  execu- 
tion returned  unsatisfied.  {SheUington  v.  Hoiolandy  67  BarK 
14;  affirmed,  53  N.  Y.  371 ;  Kincaid  v.  Dwimlley  5  J.  &  S. 
326 ;  affirmed,  59  N.  Y.  548.) 

The  case  last  cited  arose  out  of  the  following  facts :  An 
action  was  brought  against  a  corporation  by  a  judgment  cred- 
itor pursuant  to  sections  36  and  37  of  article  2,  titie  4,  chapter 
8,  part  3  of  the  Revised  Statutes,  in  which  a  receiver  waa 
appointed,  on  the  24th  of  April,  1886,  with  the  powers  con- 
ferred by  the  Revised  Statutes,  by  chapter  71  of  the  Laws  of 
1852,  and  by  chapter  463  of  tiie  Laws  of  1860.  On  the  11th 
of  December,  1866,  a  judgment  was  recovered  for  wages  earned 
during  the  preceding  year  on  which  an  execution  was  returned 
unsatisfied ;  and  in  April,  1877,  Kincaid  began  an  action,  under 
section  18  of  chapter  40,  Laws  of  1848,  to  recover  the  amount 
of  the  judgment  from  Dwindle,  a  shareholder.  It  did  not 
appear  that  a  final  judgment  dissolving  the  corporation  had 
been  entered,  but  it  was  insisted,  in  belialf  of  the  defending 
shareholder,  that  by  the  appointment  of  a  receiver  the  corpora- 
tion was  dissolved,  and  could  not  thereafter  sue  or  be  sued,  and 
that  the  judgment  of  December  11, 1866,  having  been  entered 
in  an  action  begun  after  the  receivership,  was  a  nullity.  It 
was  said  by  Allen,  J.,  speaking  for  a  unanimous  court :  "  If 
the  position  of  the  appellant,  that  the  New  York  Silk  Manu- 
facturing Company  was  i2)so  facto  dissolved  by  the  appoint- 
ment of  a  receiver  in  April,  1866,  and  was  not  thereafter  cap- 
able of  suing  and  being  sued  as  a  corporation,  is  well  taken,  it 
would  seem  to  follow  that  the  condition  precedent  to  an  action 
against  a  stockholder,  that  there  must  be  an  unsatiysfied  judg- 
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ment  against  the  corporation,  having  become  impossible  of  per- 
formance by  the  act  and  operation  of  law,  is  no  longer  of  force, 
and  the  creditor  has  his  action  at  once  against  the  stockholders 
without  the  necessity  of  an  attempt  first  to  recover  the  debt  of 
the  corporation.  {SheUington  v.  Ilmoland^  53  N.  Y.  371.) 
The  proceeding  against  the  corporation  is  only  required  for 
the  benefit  of  the  stockholders,  as  a  part  of  the  immunity 
against  a  primary  personal  liability  vouchsafed  by  law  to  cor- 
porators shielding  them  from  action  until  a  honajide  attempt 
has  been  made  and  exhausted  to  obtain  payment  from  the  cor- 
porate property. 

"  The  judgment  against  the  corporation  is  of  no  virtue  or 
effect  in  the  action  against  the  stockholder,  and  is  only  evidence 
as  proving  the  performance  of  the  condition  precedent.  If, 
therefore,  the  judgment  was  valid  the  condition  was  performed ; 
if  it  was  a  nullity,  because  there  was  no  corporation  in  exist- 
ence after  the  appointment  of  the  receiver,  the  condition  was 
impossible  of  performance  and  was  of  no  force,  and  the  right 
of  the  plaintiff  to  his  action  was  perfect.  Any  other  rule 
would  give  to  stockholders  of  corporations,  laboring  under 
pecuniary  embarrassments,  a  very  easy  way  of  escape  from 
statutory  habilities,  and  would  make  tha  security  intended  by 
the  personal  Hability  clause  of  the  act  for  the  formation  of 
manufacturing  corporations  (Chap.  40  of  Laws  of  1848),  for 
services  performed  for  the  corporation  by  laborers,  servants  and 
apprentices  a  sham  and  a  cheat  rather  than  a  substantial  benefit.'* 

The  Ithaca  Organ  and  Piano  Company  having  been  dis- 
solved, this  case  falls  within  the  reasoning  of  the  one  last  cited. 

In  Flash  v.  Corm.  (109  IT.  S.  371),  which  arose  under  the 
Manufacturing  Act,  it  was  held  that  when  a  corporation  had 
been  adjudicated  a  bankrupt  it  was  imnecessary  for  a  cred- 
itor to  obtain  a  judgment  before  bringing  his  action  to  charge 
a  shareholder  under  the  10th  section  of  the  act,  which  seems  to 
conflict  with  Birmingham  Nat,  Bank  v.  Mosser  (14  Hun,  605), 

Handy  v.  Draper  (89  N.  Y.  335)  and  Rocky  Mountain 
Nat.  Bank  v.  Blias  (Id.  338)  are  not  in  conflict  with  SheUing- 
ion  V.  Holland  or  Kincaid  v.  DwinelU^  for  in  those  cases  no 
SiCKELs— Vol.  LXXIX.        5 
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reason  existed  for  not  recovering  judgment^  against  the  corpo- 
rations. In  CuylcendaU  v.  Coming  (88  N.  Y.  129),  it  was 
said :  "  The  further  facts  must  be  alleged  which  are  essential 
under  the  act  of  1848  to  disclose  a  right  of  action  against  the 
stockholders,  viz.,  that  the  capital  was  not  paid  in ;  that  the 
debt  for  which  the  stockholder  is  sought  to  be  charged  was  a 
contract  debt,  and  was  contracted  to  be  paid  within  one  year ; 
that  an  action  was  brought  against  tlie  company  within  one 
year;  that  judgment  was  recovered  thereon  and  execution 
returned  unsatisfied.  Or  if,  under  the  doctrine  of  the  cases  of 
Shellington  v.  Ilawland  (53  X.  Y.  374)  and  Kincaid  v.  Dtoi- 
nelle  (59  id.  551),  the  condition  of  recovering  a  judgment  had 
been  rendered  impossible  by  the  act  of  the  defendant,  or  the 
act  of  the  law,  that  fact  must  be  shown." 

Was  this  action  begun  within  one  year  after  the  debts  sought 
to  be  recovered  by  it  became  due  within  the  meaning  of  the 
twenty-fourth  section  ? 

On  various  dates  between  June  16,  and  October  4,  1883,  the 
plaintiffs  sold  and  delivered  to  the  Ithaca  Organ  and  Piano 
Company,  thirty-nine  pianos  for  $7,540.50,  under  a  written 
contract  providing  that  "  Settlement  to  be  made  within  ninety 
days  from  average  date  of  shipments,  either  by  cash  or  sixty 
days'  note,,  with  interest."  August  7,  1883,  was  the  average 
date  of  the  shipments.  November  5,  1883,  the  $7,540.50  was 
payable  in  cash  or  by  note,  but  before  that  date  the  corporation 
settled  the  account  by  giving  four  notes  running  four  months, 
of  the  dates  and  for  the  amounts  following :  September  28, 
1883,  $3^000,  due  January  31,  1884;  October  10,  1883, 
$1,530.74,  due  February  13, 1884 ;  Kovember  1, 1883,  $2,205, 
due  March  4,  1884;  November  1,  1883,  $1,000,  due  March  4, 
1884. 

The  difference,  $195.24,  between  the  price  of  the  pianos  and 
the  amount  of  these  notes  was  the  interest  added  pursuant  to 
the  contract. 

The  note  for  $1,000  was  paid  in  cash,  but  the  others  were 
taken  up  partly  by  cash  and  partly  by  new  notes  made  by  the 
corporation,  which  were  also  taken  up  partly  by  cash  and  partly 
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Hy  like  new  notes,  and  they  in  turn  were  taken  up  in  tlie  same 
way  until  the  following  were  given  on  which  this  action  was 
brought:  October  1,  1884,  $1,586.20  due  February  4,  1885 ; 
November  24,  1884,  $500  due  December  29, 1884 ;  November 
24,  1884,  $1,000  due  January  5,  1885 ;  December  4,  1884, 
$1,530.74  due  April  7,  1885. 

The  year  within  which  an  action  must  be  begun  for  the 
recovery  of  a  debt  owing  by  a  manufacturing  corporation  so  as 
to  lay  a  foundation  for  a  recovery  against  a  stockholder,  begins 
to  run  on  the  day  when  the  debt  first  became  due,  and  if  the 
time  of  its  payment  is  extended  by  a  promissory  note  which  is 
sued  within  a  year  from  the  date  of  its  maturity,  but  more  than 
a  year  after  the  date  when  the  debt  for  wliicli  it  was  given  first 
became  due,  and  a  judgment  is  recovered  and  an  execution 
returned  unsatisfied,  it  is  not  a  compliance  with  the  section 
quoted,  and  stockliolders  cannot  be  charged  with  the  payment 
of  the  debt.  {Parrott  v.  CoUyy^  6  Hun,  55,  affirmed  71  N.  Y. 
697 ;  Jagger  Ircyii  Co.  v.  WalheT^  76  id.  521 ;  Parrott  v.  Savy 
yer,  22  Hun,  611,  affirmed  87  N.  Y.  622 ;  S.  C.  13  N.  Y.  W. 
Dig.  317.) 

It  is  sought  to  distinguish  the  cases  cited  from  the  one  in 
hand,  because  in  the  latter  the  date  when  the  purchase-price  of 
the  pianos  should  become  payable  in  money  was  not  definitely 
fixed  until  the  four  notes  were  given,  as  the  average  date  of  all 
the  shipments  changed  with  every  successive  sale  under  the 
contract,  and  that  before  November  5,  1883  (the  date  when 
the  price  of  all  the  pianos  was  payable  in  cash),  the  notes  were 
given  which  were  dishonored  within  the  year  preceding  the 
date  of  the  dissolution  of  the  corporation.  We  think  the  case 
in  hand  is  not  distinguishable  in  principle  from  those  cited. 
By  the  terms  of  the  contract,  and  the  action  of  the  parties 
under  it,  the  original  debt  became  due  November  5, 1883,  and 
the  extension  before  that  date  of  the  time  in  which  it  might 
be  paid  had  the  same  eflEect  on  the  rights  of  the  creditor,  the 
eorporation  and  its  shareholders  as  though  the  extension  had 
been  made  at  or  after  the  maturity  of  the  debt.  The  object 
of  the  section  is  to  protect  persons  who  credit  manufacturing 
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corporations  for  not  longer  than  twelve  months.  Those  whoy 
in  the  first  instance,  give  more  than  a  year's  credit  are  expressly 
excluded  from  the  benefit  of  the  section,  and  we  cannot  see 
that  those  who,  by  successive  extensions,  lengthen  the  period 
of  credit  beyond  one  year,  are  within  the  letter  or  spirit  of  the 
statute.  By  extending  the  time  for  the  payment  of  a  debt 
due  from  such  a  corporation  by  one  or  by  several  contracts, 
the  creditor  loses  his  claim  upon  the  shareholders  under  the 
tenth  section. 

The  Ithaca  Organ  and  Piano  Company  was  also  indebted  to 
the  plaintiffs  on  a  promissory  note  given  for  a  debt  that  fell 
due  more  than  a  year  before  the  dissolution  of  the  corporation^ 
which  it  satisfied  September  9,  1884,  partly  in  cash  and  partly 
by  indorsing  and  delivering  to  the  plaintiffs  a  promissory  note 
made  by  E.  L.  Spargo,  for  $475,  payable  to  the  corporation 
seventy-five  days  after  date,  which,  at  maturity,  November  25, 
1884,  was  dishonored  and  protested,  the  amount  of  which  i& 
sought  to  be  recovered  in  this  action. 

It  is  urged  that  this  note  is  not  an  extension  of  the  period 
in  which  the  original  debt  was  to  be  paid,  but  that  it  wsL&prO' 
tanto  payment,  creating  a  new  liability  by  the  indorsement, 
which  matured  within  the  year  preceding  tlie  dissolution  of 
the  corporation.  As  hereinbefore  said,  the  object  of  the 
statute  was  the  protection  of  creditors  for  a  definite  time, 
and  they  cannot  extend  it  beyond  the  statutory  limit  and 
retain  their  right  to  recover  from  the  shareholders.  If 
creditors  of  manufacturing  corporations  desire  to  hold  its 
shareholders  liable  under  the  tenth  section,  their  claims  must 
become  due  within  one  year  from  the  time  when  contracted, 
and  the  period  of  credit  must  not  be  extended  by  new  con- 
tracts between  the  corporation  and  the  creditor. 

The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

Bbadley,  J.  I  concur  in  the  result,  and  my  non-concur- 
rence in  the  views  expressed  in  the  prevailing  opinion  has. 
relation  only  to  the  effect  of  the  transfer  of  the  Spargo  note 
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to  the  plaintiff  by  tlie  Ithaca  Organ  and  Piano  Company, 
indorsed  by  the  latter.  That  company  was  the  holder  of  the 
note.  And  it  must  be  assmned  on  this  review  that  it  was 
delivered  by  the  company  to  and  taken  by  the  plaintiffs  in 
payment  of  an  amount  of  the  debt  due  them  from  the  com- 
pany equal  to  that  of  note ;  and  in  that  view  so  much  of  the 
debt  was  extinguished,  and  tlie  only  liability  of  Piano  Com- 
pany in  that  respect  existing  was  that  created  by  its  indorse- 
ment. The  contract  made  by  the  indorsement  was  a  new  and 
independent  one  made  legitimately  in  due  and  regular  course  of 
business,  and  comes  within  the  meaning  of  ^'  debts  and  con- 
tracts made  by  such  company  "  mentioned  in  section  10  of  the 
Manufacturing  Act.  The  determination  of  that  question  was 
not  necessary  to  the  result  reached,  as  the  recovery  embraced 
also  the  amount  represented  by  renewal  notes  of  debt,  the 
time  for  payment  of  which  as  originally  contracted  for  expired 
more  than  a  year  before  the  dissolution  of  the  corix)ration. 

All  concur,  except  Bradley,  J.,  who  concurs  in  result,  and 
Haight,  J.,  not  sitting. 

Order  affirmed  and  judgment  absolute  in  favor  of  defend- 
ants OIL  stipulation. 


Daniel  H.  Zimmer,  Appellant,  v.  David  Settle  et  al.. 
Respondents. 

It  seems,  articles  of  separation  between  a  husband  and  wife  in  which 
another  joins  as  trustee,  although  valid  when  made,  are  rendered  void 
by  the  resumption  of  the  conjugal  relation. 

The  wife  of  plaintiff,  having  brought  an  action  against  him  for  limited 
divorce,  for  the  purpose  of  settling  the  action  he  paid  to  defendants  $400 
and  received  their  bond,  conditioned  that  they  would  support  and  main- 
tain the  wife  during  life,  and  would  forever  save  him  harmless  and 
exempt  from  any  further  liability  therefor.  At  the  time  of  the  execu- 
tion of  the  bond  the  wife  had  left  her  husband,  and  was  living  with 
defendant  D.,  her  father.  She  subsequently  returned  to  her  husband, 
became  a  member  of  his  family,  obtained  clothing  upon  his  credit,  for 
which  he  was  required  to  and  did  pay,  and  he  supported  her.     Held,  that 
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an  action  to  enforce  the  bond  was  not  maintainable,  that  it  having  been 
executed  in  view  of  the  separation,  the  obligation  was  dependent  upon 
its  continuance;  that  when  the  wife  returned  to  her  husband  resum- 
ing permanently  her  place  as  his  wife,  the  cause  which  led  to  the 
contract  ceased  and  the  considerations  upon  which  it  rested  disap- 
peared, and  this  although  the  wife  returned  to  her  husband's  home 
without  his  consent;  that  she  had  the  right  so  to  do  and  he  was  bound 
to  receive  her. 

It  seems  that  plaintiff  is  entitled  to  reimbursement  of  the  money  paid  by 
him. 

There  was  evidence  tending  to  show  that  the  husband  and  wife  had  not 
fully  resumed  their  conjugal  relations.  HM,  immaterial;  that  their 
reconciliation  was  apparently  complete  and  defendants  had  the  right  to 
assume  it  was  wholly  so. 

(Argued  October  28,  1890;  decided  Jannary  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  9,  1886,  which  aiBrmed  an  order  of  Special 
Term  denying  a  motion  for  a  new  trial. 

Upon  the  trial  the  court  directed  a  verdict  for  the  defendants. 

This  action  was  brought  upon  a  bond  executed  by  the 
defendants  to  the  plaintiff,  dated  April  7,  1879. 

The  bond  recited  that  differences  had  arisen  between  Annie 
M.  Zimmer  and  Daniel  H.  Zimmer,  her  husband ;  that  she 
had  brought  an  action  against  him  for  a  limited  divorce  and 
for  her  support ;  that  the  parties  had  agreed  upon  a  settlement 
of  it ;  and  that  Zimmer  had  paid  to  the  defendants  $400 ;  and 
containing  the  condition  that  if  defendants  "  do  well  and  truly 
properly  support,  maintain,  clotlie,  board,  furnish  with  all  the 
necessaries  of  life  in  sickness  and  in  liealth,  and  tenderly  care  for 
the  said  Annie  M.  Zimmer  during  the  term  of  lier  natural 
life,  and  in  sickness,  furnish  her  proper  medical  attendance^ 
and  in  every  way  render  all  such  assistance  and  support  as  her 
husband  might  be  under  obligations  to  do,  and  forever  save 
the  said  Daniel  H.  Zimmer  entirely  harmless  and  exempt  from 
any  further  support  of  the  said  Annie  M.  Zimmer,  or  from 
annoyance,  suits,  costs  or  claims  on  account  of  tiie  said  Annie 
M.  Zimmer  during  the  term  of  her  natural  life ;  and  shall  pay 
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her  necessary  and  proper  funeral  expenses  after  death,"  then 
the  obligation  to  be  void,  else  to  remain  in  force. 

The  defendant  David  Settle  is  the  father,  and  the  other 
defendants  the  brothers,  of  Annie  M.  Ziininer.  In  October, 
1878,  she  left  her  husband  and  went  to  her  father's  house, 
where  she  was  living  at  the  time  the  bond  was  executed  in 
April,  1879 ;  on  July  23,  1879,  she  returned  to  the  house 
of  her  husband  and  was  living  there  at  the  time  this  action 
was  commenced  in  November  following.  The  breach  alleged 
is  that  the  defendants  had  failed  and  refused  to  save  the  plain- 
tiff harmless  from  claims  and  suits  on  account  of  his  wife,  and 
to  take  care  of  her,  etc. ;  and  that  in  consequence  of  such 
default,  the  plaintiff  has  been  compelled  to  pay  certain  claims 
and  to  provide  for  and  support  her.  It  appeared  that  after 
the  return  of  the  wife  to  the  plaintiff's  house  she  obtained 
some  clothing  for  herself  upon  his  credit,  for  which  he  was 
required  to  and  did  pay,  aitd  that  he  supported  her.  A  verdict 
was  directed  for  the  defendants. 

C,  A.  Clark  for  appellant.  Defendants  were  under  a  con- 
tinuing obligation,  and  bound  w^hen  she  returned  to  support 
her  and  a  refusal  to  board  her  and  telling  her  he  would  not 
board  her  and  saying  he  had  never  received  her  only  as  a  visitor, 
shows  clearly  there  had  been  a  violation  of  the  contract  con- 
tained in  the  bond,  a  breach  of  the  contract  that  rendered 
defendants  liable.  {ITogehooni  v.  Tlall,  24  Wend.  140,  149  ; 
Loom  IS  V.  LoomiH^  35  Barb.  (524  ;  Shaffer  v.  Lep^  8  id.  412  ; 
Schell  V,  Pliiinh^  55  X.  Y.  592,  597.)  The  answer  practically 
admits  the  cause  of  action,  taking  the  bond  as  it  reads,  and  as 
it  was  intended  to  be  drawn  by  the  plaintiff,  and  was  under- 
stood by  the  defendants  when  executed.  {Paine  v.  Jonea^  75 
N.  Y.  593 ;  Kevlas  v.  DunJaj),  33  id.  676 ;  Moran  v.  McLarty^ 
75  id.  25  ;  Phillips  v.  Gallant,  62  id.  256 ;  Whitternore  v. 
Farrington,  76  id.  452 ;  ^Lad  v.  W.  F.  Ins,  Co,,  64  id.  453  ; 
Code  Civ.  Pro.  §  1915.)  When  the  contract  is  silent  as  to  the 
place  where  a  person  is  to  be  supported,  and  parties  obligate 
themselves  to  maintain  and  support  such  person  during  the 
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term  of  natural  life,  the  contract  is  not  confined  to  the  home 
of  the  obligor.  {Loomis  v.  Loomis^  35  Barb.  624.)  The 
contract  was  entire  and  there  is  no  dispute  of  its  total  breach 
if  it  is  to  be  construed  as  it  reads  and  was  intended  by  all  the 
parties  when  made.  And  there  is  nothing  to  construe,  there 
is  no  question  over  the  meaning  of  the  terms  used  or  over  any 
language  in  it.  {Shaffei^x,  Lee,  8  Barb.  412  ;  Heliell  v.  Plmnb^ 
55  K  Y.  692 ;  Waheman  v.  W.  cfe  W.  31.  Co.,  101  id.  212  ; 
Dresser  v.  Dresner,  35  Barb.  573  ;  Fish  v.  Folley,  6  Hill,  54 ; 
Hepxihlic  of  Mexico  v.  Oclcerhausen,  37  Ilun,  533.)  There  is 
no  necessity  for  the  interpretation  of  this  instrument  to  resort 
to  extrinsic  facts  ;  it  is  not  vague  or  ambiguous ;  its  terms  are 
clear,  plain  and  explicit.  It  is  its  own  interpreter.  {Brown  v. 
Curtiss,  2  N.  Y.  225-227 ;  Chase  v.  //.  lus.  Co.,  20  id.  56  ; 
Dwight  V.  G.  L.  Ins.  Co.,  103  id.  341  ;  Iloare  v.  Reniiie,  6 
II.  &  N.  19  ;  Jefries  v.  E.  M.  L.  Tns.  Co..  89  U.  S.  833;  22 
Wall.  47,  58 ;  Ilogehoom.  v.  IlaU,  24  Wend.  140,  149 ;  Shaffer 
V.  Lee,  8  Barb.  412,  415;  Sehell  v.  Phunh,  55  N.  Y.  592.) 

Alexander  Cu mining  and  7?.  F.  Bieher  for  respondents. 
It  is  proper  to  take  into  consideration,  in  the  interpretation  of 
this  bond,  the  external  and  surrounding  circumstances  under 
which  it  was  made.  (1  Greenl.  on  Ev.  §  220  ;  Clark  v.  Wood^ 
ruff,  83  N.  Y.  522;  Griffiths  v.  Hardenhirgh,  ^\  id.  468; 
Dimmt  y.  Allen,  65  id.  562;  White  v.  Ilof/t.  73  id.  505; 
Taleot  V.  Arnold,  61  id.  616 ;  Barloio  v.  Seott,  24  id.  40 ;  52 
id.  191;  54  id.  18;  Powell  on  Cont.  389;  1  Black.  Comm. 
60,  §  3.)  It  has  accordingly  been  established  as  a  general  rule 
applicable  to  all  agreements  for  separation,  that,  however  abso- 
lute or  unlimited  in  the  phraseology  and  terms  used  they  may 
be,  it  is  a  limitation  and  condition  implied  by  law,  in  the  very 
nature  of  such  bonds,  and  by  the  objects  for  which  they  are 
intended  to  provide,  thus  limiting  their  scope  and  objects  (and 
hence  limiting  their  interpretation),  that  the  reconciUation 
and  reunion  of  the  husband  and  wife  puts  an  end  to  them. 
(2  Story's  Eq.  Juris.  §  1428 ;  Scholey  v.  Goodinan,  1  C.  &  P. 
36  ;    Earl  of  Westmeath  v.    Countess  of  West?neath,  Jacob, 
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126,  140 ;  Bateman  v.  CouiiUm  of  Robs^  1  Dow,  235 ; 
FUUher  v.  Fletcher,  2  Cox's  Cases  in  Eq.  99,  105 ;  St  John 
V.  St.  John^  17  Ves.  525.)  A  separation  in  law  is  such  a 
separation  as  deprives  the  wife  of  right  of  support  from  her 
husband,  if  it  has  no  legal  excuse  on  her  part,  and  as  sub- 
jects a  husband  to  legal  Uability  for  necessaries  furnished  to 
Jier  by  third  persons,  if  such  separation  has  no  legal  excuse  on 
liis  part.  And  it  was  the  sole  purpose  and  scope  of  this  bond 
to  exempt  the  plaintiffs  from  responsibilities  which  the  situa- 
tion, as  so  defined,  had  then  cast  upon  him,  and  from  which 
he  then  sought  to  l^e  relieved  by  the  defendants.  {Emmett  v. 
Norton,  8  C.  &  P.  506 ;  Hendley  v.  Westmeath,  6  Bam.  & 
Cr.  200.)  By  the  conditions  of  this  bond  the  defendants 
acquitted  themselves  of  their  obligation,  when  they  supported 
and  maintained  the  plaintiff's  wife  at  their  several  al)odes. 
And  if  the  defendants  were  entitled  to  keep  and  maintain  her 
at  their  o^\^l  houses,  and  not  bound  to  support  her  elsewhere, 
the  plaintiff  has  by  his  own  act  and  interference,  in  pennitting 
her  to  remain  at  his  house,  prevented  the  performance  of 
the  contract,  and  so  could  not  maintain  an  action  for  the 
defendants'  failure  to  support  her  at  the  plaintiff's  house, 
where  they  were  not  bound  to  provide  for  her  at  all.  {Co7*neU 
V.  CameU,  96  N.  Y.  108.) 

Bradley,  J.  Tlie  bond  when  made  and  delivered  became  a 
valid  obligation  of  the  defendants,  and  their  defense  is  depend- 
ent upon  the  circumstances  and  effect  of  the  return  of  the  wife 
to  her  husband's  house  and  home  and  her  continuance  there. 
The  evidence  did  not  justify  the  inference  of  any  breach  of  the 
condition  of  the  bond  while  the  wife  remained  with  them  and 
before  her  return  to  the  plaintiff  in  July,  1879.  By  the  terms 
of  that  instrument  the  duty  assumed  by  the  defendants  to 
provide  for  the  wife  and  take  care  of  her  is  not  qualified  by 
any  circimistances  or  made  subject  to  any  conditions  expressed 
in  it.  But  it  may  be  observed  that  at  the  time  the  contract 
was  entered  into  she  had  left  her  husband  and  been  absent 
from  him  six  months,  and  there  was  then  pending  her  action 
SicKELS — Vol.  LXXIX.        6 
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against  him  for  a  separation  and  alimony,  which  could  be 
supported  only  on  the  ground  of  ill-treatment  of  her  by  her 
husband  of  a  serious  character.  It  evidently  was  then  contem- 
plated by  the  plaintiflf  and  the  defendants  that  the  wife  would 
not  return  to  her  husband,  but  would  continue  to  live  separated 
from  him,  and  it  was  in  view  of  such  separation  the  bond  was 
made  and  taken.  This  is  also  indicated  by  the  recital  in  it 
that  diflferences  had  arisen  between  the  husband  and  wife,  and 
that  she  had  commenced  an  action  against  ^lim  for  a  limited 
divorce  for  her  support.  It  may  be  assumed  that  the  con- 
tract resulting  in  the  giving  and  accepting  the  bond  was 
entered  into  in  reference  to  such  situation,  which  is  entitled 
to  consideration  in  the  determination  of  the  purpose  and 
eflEect  of  the  instrument.  This  does  not  require  any  modi- 
fications of  its  provisions,  but  has  relation  to  the  application 
of  the  language  used  to  the  subject  within  the  contemplation 
of  the  parties  as  represented  by  the  situation  then  existing 
and  the  surrounding  circumstances,  which  it  may  be  assumed 
they  then  had  in  view.  {Griffiths  v.  Ilardenhergh^  41  N.  Y. 
464;  Blossom  v.  Griffin^  13  id.  569;  JuilUard  v.  ChaffeCy 
92  id.  529.) 

The  occasion  which  led  to  this  contract  and  obligation 
between  the  parties  was  the  separation  of  the  wife  from  her 
husband,  and  such  was  the  sole  cause  for  entering  into  it  It 
cannot  be  assumed  that  there  was  any  purpose  to,  in  that  man- 
ner, make  provision  for  her  care  and  supi>ort  as  a  meml)er  of 
the  plaintiff's  family.  Such  an  obligation  for  that  purpose 
evidently  was  not  in  the  mind  of  the  parties.  Nor  was  it  con- 
templated that  she  would  return  to  and  live  with  tlie  plaintiff, 
but,  on  the  contrary,  it  was  understood  that  the  situation  then 
existing  in  that  respect  would  continue,  and  in  that  \aew  the 
parties  acted  in  contracting  for  and  making  the  obligation. 
Any  other  view  seems  to  be  contrary  to  their  apparent  purpose 
and  repugnant  to  reason.  The  primary  duty  to  take  care  of 
and  support  a  wife  is  with  the  husband,  and  it  cannot  be  sup- 
posed, unless  the  circumstances  clearly  require  such  conclusion, 
t!iat  he  intends,  while  she  is  living  with  him,  to  deny  himself 
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that  right,  relieve  himself  from  all  responsibility  in  that  respect, 
and  to  devolve  the  performance  of  that  diitv  wlioUy  upon 
another.  In  the  present  case,  the  existing  separation  upon 
which  the  contract  was  founded,  justified  it  at  the  time  it  was 
made.  But  when  the  wife  returned  to  the  house  of  her  hus- 
band to  Uve  and  lived  with  liim  there,  resuming  pennanentlj 
her  membership  of  liis  family  as  his  wife,  the  cause  which  led 
to  the  contract  ceased  to  exist.  Articles  of  separation  between, 
husband  and  wife  in  which  another  joins  w4th  her  as  trustee, 
although  valid  when  made,  are  rendered  void  by  resumption 
by  them  of  their  conjugal  relation.  {Shelt/tar  v.  Gregory^  2 
Wend.  422 ;  Carson  v.  Mxtrray^  3  Paige,  483.)  It  is,  how- 
ever, urged  that  there  was  in  this  instance  no  reconciliation  in 
the  sense  requisite  to  annul  articles  of  separation ;  that,  at  all 
events,  the  court  could  not  properly  hold,  as  matter  of  law,  that 
it  was  so,  because  there  was  e^ddence  tending  to  prove  that  the 
husband  did  not  consent  to  her  return,  and  did  not  receive  and 
fully  cohabit  with  her  as  his  wife.  While  there  is  evidence  to 
that  effect,  it  appears  that  his  relations  of  cohabitancy  wath 
her  were  substantially  the  same  as  they  were  for  considerable 
time  before  she  left  his  house.  There  were  no  articles  of  sepa- 
ration in  this  instance,  nor  had  the  wife  entered  into  any  agree- 
ment to  that  effect  with  her  husband.  Slie  was,  therefore, 
without  the  fault  of  the  husband,  or  of  the  defendants,  at  lib- 
erty to  seek  to  make  her  husband's  home  hers.  The  defend- 
ants had  no  right  or  lawful  power  to  prevent  her  doing  so. 
And  any  undei^taking  on  their  part  to  prevent  the  restoration 
of  conjugal  rights  or  relations  of  the  husband  and  wife  would 
have  been  void  as  against  public  policy.  Tliey,  therefore,  had 
no  right  against  her  consent  to  take  her  away  from  the  plain- 
tiff's house.  Her  purpose  evidently  was  to  remain  there,  and 
he  permitted  her  to  do  so.  It  is  difficult  to  see  how  he  could 
properly  do  otherwise.  This  view  is  as  favorable  to  the  conten- 
tion of  the  plaintiff  in  that  respect  as  can  be  taken.  As 
between  her  and  the  plaintiff,  it  was  the  right  of  the  wife  to- 
return  to  her  husband's  house  and  insist  that  it  was  her  home, 
and  it  was  his  duty  to  provide  for  her  there,  imless  by  her  con- 
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duct  she  had  forfeited  that  right.  This  is  not  claimed.  She 
was  not  required  to  respect  any  arrangement  made  between 
her  husband  and  another  party  for  her  provision  and  care  else- 
where. This  was  one  of  the  contingencies  which  was  not  only 
not  provided  for  by  the  terms  of  the  contract  between  the 
parties,  but  was  not  subject  to  the  control  of  either.  And 
when  the  resumption  of  lier  home  \vith  tlie  plaintiff  could  be 
•considered  permanent,  a  situation  would  be  produced  not  pro- 
-vdded  for  by  the  contract  or  within  its  contemplation  when 
it  was  made.  The  situation  would  be  such  that  the  plaintiff 
could  realize  no  benefit  from  the  undertaking  assumed  by 
defendants,  and  they  would  not  be  required  to  attempt  to  induce 
her  to  leave  her  husband  and  go  to  their  house  to  receive 
support,  nor  would  they  be  justified  in  seeking  to  do  so  with- 
out the  consent  of  the  husband.  The  consequence  would  be 
that  the  contract,  as  represented  by  the  condition  of  the  bond, 
would  cease  to  be  effectually  operative  for  the  purposes  of  the 
burden  or  benefit  of  its  perfonnance,  for  reasons  resulting 
from  tlie  default  of  neither,  produced  by  a  cause  over  which 
none  of  the  parties  to  it  had  any  control  which  they  could 
legally  exercise.  And  that  situation,  when  accomplished, 
would  put  an  end  to  the  contract  and  the  obligation  made 
pursuant  to  it,  and  the  plaintiff  be  entitled  to  reimburse- 
ment of  the  consideration  paid  by  him.  {Illldreth  v.  BueU^ 
18  Barb.  107;  Jones  v.  Judd,  i  N.  Y.  412.)  The  defend- 
tints,  after  the  return  of  the  wife  to  her  husband  to  remain 
there,  took  that  ^dew  of  the  matter,  and  through  a  tliird 
person  proposed  to  the  plaintiff  to  repay  to  him  the  $400, 
and  by  their  answer  alleged  their  readiness  to  do  so.  The 
further  performance  by  the  defendants  of  their  obligation 
within  its  meaning  and  puri)ose,  required  a  separation  of  the 
wife  from  the  husband  and  her  removal  from  his  home.  This 
<?ould  not  effectually  be  made  the  subject  of  contract  between 
these  parties,  and  it  would  be  no  less  unlawful  for  them  to 
execute  such  a  purpose  without  her  consent.  It  would  be 
repugnant  to  the  policy  of  the  law  pertaining  to  the  marital 
relations,  rights  and  duties  of  husband  and  wife.     And  it  was 
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through  the  exercise  of  her  right  that  the  wife  sought  and 
obtained  the  home  of  her  husband  and  children  and  liis  care 
and  support.  Thus  the  purpose  of  the  defendants'  bond 
seemed  to  have  been  defeated. 

It  is,  however,  contended  on  the  part  of  the  plaintiff  that 
tlie  duty  of  the  defendants  to  care  for  and  support  the  wife 
and  indemnify  the  plaintiff  from  expense  and  liability  in  that 
behalf  was  no  less  after  her  return  to  her  husband  than  while 
she  was  living  separate  from  him,  unless  their  reconciliation 
was,  as  between  themselves,  complete,  so  that  they  fully 
resmiied  their  conjugal  relations.  This  proposition  is  in  dis- 
regard of  the  apparent  relation  and  other  considerations  aris- 
ing from  it.  It  is,  however,  not  entirely  clear  what  is  essential 
to  reconciliation  in  its  application  to  the  present  case  if  it  did 
not  exist  between  the  plaintiff  and  his  wife.  It  does  not 
depend  upon  any  particular  degree  of  reciprocal  affection  or 
esteem.  As  between  persons  in  such  relation,  it  may  arise 
from  appreciation  and  observance  by  them  of  their  marital 
duty  to  each  other.  The  husband  and  wife  in  this  instance 
not  only  resided  in  the  same  house,  and  had  done  so  for  nearly 
six  years  at  the  time  of  the  trial,  but  they,  during  that  time, 
with  their  children,  ate  at  the  same  table ;  they  were  friendly 
and  kind  to  each  other,  and,  with  no  apparent  difference  in 
that  respect,  occupied  separate  sleeping  rooms,  as  they  had 
for  two  years  before.  The  wife  was  partially  blind,  and  in  no 
condition  to  do  housework,  and  the  evidence  tends  to  prove 
that  she  took  no  charge  of  it.  It  would  be  a  step  in  advance, 
without  support  of  sound  policy,  to  hold  that  as  between  the 
husband  and  third  persons  the  rights  of  the  latter  could  not 
rest  upon  his  apparent  relations  with  his  wife  while  they  are 
living  together. 

The  husband,  while  living  with  his  wife,  may  be  treated  by 
third  persons  as  assuming  the  rights,  duties  and  liabilities 
incideAt  to  the  marital  relation,  and  to  a  reasonable  extent  her 
authority  to  use  his  credit  may  be  presumed  in  behalf  of 
those  not  advised  to  the  contrary.  {Emmett  v.  Norton^  8  Carr. 
&  P.  506;    Keller  v.  PUlUps,  39  N.  Y.  351.)     And  this  is 
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not  confined  to  actual  necessaries  for  herself,  as  is  the  case 
when  the  wife  is  justifiably  living  a}>art  from  him.  The  credit 
of  the  husband  used  by  the  wife  under  such  circimistances  might 
create  as  against  him  greater  liabilities  than  those  with  which 
the  defendants  would  be  chargeable  upon  their  undertaking. 
Tliis  is  only  one  reason  why  the  apparent  relation  between  the 
plaintiff  and  his  wife  was  not  consistent  with  the  performance 
of  their  covenant.  They  were  not  advised  by  the  plaintiff  or 
otherwise  that  it  was  other  than  it  appeared  to  be  by  the  fact 
that  the  plaintiff  and  his  wife  were  living  together ;  and  for 
the  purpose  of  the  question  here  tlieir  apparent,  in  view  of  its 
uninterrupted  continuance,  must  be  deemed  their  actual  rela- 
tion. The  situation  is  different  from  what  it  would  have  been 
if  the  wife  had  left  the  defendant's  house  and  went  to  a  place 
other  than  the  house  of  her  husband  to  live.  Then  a  question 
would  have  arisen  which  requires  no  consideration  here.  She, 
in  that  case,  would  have  resumed  no  relation  to  the  plaintiff 
which  would  have  cast  upon  him,  as  between  him  and  the 
defendants,  any  duty,  apparent  or  real,  to  relieve  them  from 
the  obligation  they  had  assumed,  as  he  did  not  undertake  that 
•she  should  remain  at  the  house  of  the  defendants. 

The  view  taken  renders  it  imnecessary  to  consider  the  con- 
sequences of  breach  by  the  defendants  of  their  obligation  in 
respect  to  the  rule  of  damages,  and  whether  they  be  partial 
and  limited  to  such  as  were  sustained  prior  to  the  commence- 
ment of  the  action,  or  also  prospective  and  final. 

Tlie  most  that  can  be  claimed  l)y  the  plaintiff  in  support  of 
his  motion  to  amend  his  complaint  by  inserting  allegations 
with  a  view  to  a  recovery  of  the  consideration  paid  to  them  is 
that  the  ruling  of  the  court  upon  it  was  discretionary.  The 
disposition  of  the  motion  is  not,  therefore,  the  subject  of  con- 
sideration on  this  review.  And  as  the  action,  as  represented 
by  the  cause  alleged  in  the  complaint,  did  not  proceed  with 
that  view,  the  qnestion  whether  the  plaintiff  was  entitled  to 
reimbursement  from  the  defendants  of  the  amount  paid  to 
them  as  the  consideration  of  their  obligation,  or  any  portion 
of  it,  did  not  arise  for  determination  upon  the  ^ial. 
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These  views  lead  to  the  conclusion  that  none  of  tlie  excep- 
tions were  well  taken. 

The  judgment  should  be  affirmed. 

All  concur  except  Potter  and  Yann,  JJ.,  not  voting,  and 
P0LLETT5  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


The  Metropolitan  Life  Insurance  Company,  Appellant,  v. 
Esther  M.  Bender  et  al.,  as  Executrix,  etc.,  Respondents. 

Where  a  penal  bond  recites  that  it  was  executed  under  seal,  the  obligor  is 
estopped,  in  an  action  on  the  bond,  from  denying  that  it  was  so  exe- 
cuted, when  it  appears  that  he  knew  the  difference,  in  legal  effect, 
between  sealed  and  unsealed  instruments;  that  he  read,  subscribed  and 
placed  the  instrument  in  thie  custody  of  the  person  interested  in  having 
it  accepted,  who  attached  the  seal  and  delivered  it  to  the  obligee,  and 
that  the  latter  received  and  acted  upon  it  in  good  faith,  supposing  it  to 
have  been  executed  under  seal. 

Gilk^ji  V.  ThumMrd  (44  Md.  337);  Taylor  v.  Glaser  (2  S.  &  R.  502),  distin- 
guished. 

Town  ofBarnet  v.  Abbott  (53  Vt.  120),  distinguished  and  disapproved. 

Met.  Life  Im,  Co.  v.  McCoy  (41  Hun,  142),  reversed. 

(Argued  December  1,  1890;  decided  January  14, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  June  30,  1886, 
which  granted  a  motion  made  in  tliat  court  pursuant  to  section 
1000  of  the  Code  of  Civil  Procedure  to  set  aside  a  verdict 
directed  for  the  plaintiff  and  ordered  a  new  trial. 

This  was  An  action  upon  a  bond  given  1)y  defendant's 
testator,  Shibboleth  B.  McCoy,  to  plaintiff  as  surety  for  George 
"W.  Sherman,  one  of  its  agents. 

On  February  25,  1870,  the  plaintiff  appointed  George  "W. 
Sherman  its  agent,  and  thereafter  he  delivered  to  it  the  fol- 
lowing bond : 

"  Kn6w  all  men  by  these  presents,  that  we,  Robert  T.  Sher- 
man and  S.  B.  McCoy,  of  the  city  of  Albany,  county  of 
Albany,  State  of  New  York,  are  held  and  firmly  bound  unto 
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Metropolitan  Life  Insurance  Company  of  New  York,  in  the 
sum  of  two  thousand  dollars,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 
"  Sealed  with  our  seals.  Dated  this  ninth  day  of  March,  one 
thousand  eight  hundred  and  seventy. 

"  The  condition  of  this  obligation  is  such  that  if  George  W. 
Sherman,  who  has  been  appointed  an  agent  of  the  said  Metro- 
politan Life  Insurance  Company  of  New  York  city,  shall  faith- 
fully conform  to  all  instructions  and  directions  which  he,  aa 
such  agent,  may  at  any  time  receive  from  the  said  Metropolitan 
Life  Insurance  Company,  and  shall  on  the  fifth  day  of  each 
and  every  month  remit  to  the  office  of  the  said  Metropohtan 
Life  Insurance  Company  all  moneys  received  by  him  (not  pre- 
viously remitted)  as  such  agent,  less  his  commission,  together 
with  his  account  of  the  same,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

"ROBERT  T.  SHERMAN,  [l.  s.] 
"  S.  B.  McCOY.  [l.  s.] 

"  Sealed  and  delivered  in  presence  of 

"Witness:  I.  C.  Laass. 

"Witness:  Geo.  B.  Fay. 

"Witness:  Geo.  W.  Sherman." 

George  W.  Sherman  continued  to  act  as  agent  until  Septem- 
ber, 1871,  when  he  was  found  to  be  indebted  to  the  company 
in  about  the  sum  of  SI, 600.  The  agent  died  February  16, 
1880,  and  March  twenty-third  of  that  year  this  action  was. 
begun  against  his  sureties  on  tlie  bond.  Robert  T.  Sherman 
pleaded  in  bar  a  discharge  in  bankruptcy  and  that  he  did  not 
execute  the  bond  under  seal.  The  action  was  discontinued  as. 
to  him,  but  continued  against  the  respondent,  who,  on  the  trial, 
amended  his  answer  and  interposed  the  plea  that  he  never 
sealed  the  bond,  and  that  it  had  been  materially  altered  by 
affixing  a  seal  to  his  signature.  The  defendant  testified  that 
he  neither  sealed  nor  authorized  anyone  to  seal  the  bond,  and 
that  he  did  not  sign  in  the  presence  of  either  of  the  subscrib- 
ing witnesses,  and  did  not  request  either  to  sign,  nor  did  he  see 
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either  sign.  The  other  obligor  testified  that  he  executed  the 
bond  after  the  defendant  and  in  the  presence  of  Laass  and  Fay, 
who  at  his  request  signed  as  witnesses  and  then  lie  gave  it  to 
George  W.  Sherman,  at  which  time  no  seal  was  affixed  to  the  sig- 
nature of  either  of  the  sureties.  He  further  testified :  "I  do 
not  know  when  those  seals  were  put  on ;  my  brother  George 
came  in  and  asked  me  for  a  couple  of  seals  and  I  gave  them 
to  liim.  That  was  after  Mr.  McCoy  had  signed  it,  and  it  was 
after  the  other  witnesses  had  signed  it.  *  *  *  About  that 
time  George  came  to  me  and  asked  after  seals  and  I  gave  them 
tb  him.  *  *  *  I  went  to  McCoy's  laywer,  a  year  and  a  half 
or  two  years  ago,  and  spoke  to  liim  about  it,  and  told  him  I 
recollected  the  seal  and  would  like  to  see  the  bond,  as  it  was  a 
black  seal  I  had  got  from  an  old  firm  that  went  out  of  busi- 
ness years  ago  in  Albany,  and  I  gave  George  some  of  the  seals. 
When  I  came  to  see  the  bond  those  black  seals  were  on." 

This  evidence  was  uncontradicted  and  so  was  the  testimony 
of  the  defendants'  agent,  that  when  the  bond  was  given  to  him 
it  was  sealed  and  in  the  same  condition  as  it  was  at  the  trial. 
A  verdict  was  directed  for  the  plaintiff,  neither  party  asking 
to  go  to  the  jury,  and  the  exceptions  were  ordered  heard  in 
the  first  instance  at  the  General  Term. 

Further  facts  are  stated  in  the  opinion. 

WiUiani  H,  Anwux  for  appellant.  The  rulings  at  Circuit 
and  the  General  Term  that  the  plaintiff  had  made  out  a  case  of 
breach  of  the  bond  were  correct.  {Thompson  v.  McGregor^ 
81  X.  Y.  592 ;  PeojjU  v.  Wh!t<^,  28  Him,  280 ;  Abb.  Tr.  Ev. 
474;  Hatch  v.  Elkins^  65  X.  Y.  498.)  The  bond  in  suit  was 
duly  sealed.  {Bradley  v.  Lapham^  18  Gray,  297;  Wildeyw. 
Butterfidd,  50  IIow.  Pr.  391 ;  A.  D.  Co,  v. ' Lavltt,  54  X.  Y. 
35,  40;  Ludloxo  v.  Shnond,  2  Caines'  Cas.  7,  42,  55 ;  Maekay 
V.  Bloodgood^  9  Johns.  285  ;  27  X.  Y.  564 ;  Towiisend  v. 
Hubbard^  4  Hill,  351 ;  Vanalstyne  v.  Vafis/ycA\  10  Barb. 
383 ;  27  X.  Y.  564.)  The  surety,  McCoy,  was  estopped  from 
denying  that  the  seal  was  affixed  by  him  or  with  his  authority  ; 
and  that  the  bond  is  under  seal.  {Ritssell  v.  Frear^  56  X. 
SiCKELS — ToL.  LXXIX.  7 
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Y.  71 ;  Duer  v.  U,  S.,  16  Wall.  1  ;  Jiwhurdsrm  v.  Rogers,  50 
How.  Pr.  407,  408 ;  Ilurd  v.  KeUt/,  78  N.  Y.  588,  598 ; 
jState  V.  Beck,  52  Me.  884 ;  Butler  v.  U.  S.,  21  Wall.  272, 
275.)  There  is  no  legal  force  in  the  plea  of  Inches.  {People 
T,  White,  28  Hun,  289.) 

Seywour  YanSantvoord  for  respondents.  There  was  no 
implied  authority  to  affix  a  seal.  {Kelly  v.  McConnick,  28 
N.  Y.  318  ;  U.  S.  v.  Linn,  15  Pet.  290  ;  Ledwich  v.  McKinn, 
53  N.  Y.  314 ;  Weyerheyser  v.  Z>«/w,  100  id.  150  ;  Taylof*  v. 
G^fc^^r,  2  S.  ife  R.  502 ;  Bowman  v.  Bobb,  5  Penn.  St.  304 ; 
ChUnon  v.  P^^Z^,  66  111.  501,  503  ;  BrooJcs  v.  Kiser,  69 
Gra.  762 ;  Warren  v.  Lynch,  5  Johns.  245 ;  Jbip/fc  o^  Solon 
V.  TF.  ^a-Ai^,  114  K  Y.  122.)  If  the  obligation  is  held  to 
liave  been  a  simple  contract,  then  the  addition  of  a  seal  by 
extending  the  liability  of  the  maker,  and  by  .imposing  ujwn 
him  an  added  risk  and  burden  which  nothing  in  the  record 
shows  that  he  ever  contemplated  or  deemed  possible  discharged 
the  maker  not  authorizing  or  ratifying  it.  {Croiikhite  v. 
JS^ebeher,  81  Ind.  323  ;  Vaughu7i  v.  FowUr,  37  Am.  Rep. 
731 ;  Greenfield  v.  Howell,  123  Mass.  196  ;  Brown  v.  Beed, 
79  Penn.  St.  370.)  There  are  no  facts  that  would  estop  the 
sureties  from  insisting  that  their  liability  is  to  be  measured 
and  detennined  by  the  instrument  as  they  made  it.  (Barmet 
V.  AhhotU  53  Vt.  120.)  If  there  was  no  implied  authority 
for  the  affixing  of  a  seal,  there  is  no  principle  of  law  to  sup- 
port the  directing  of  a  verdict  for  plaintiff.  {RiisseU  v.  Frear^ 
66  N,  Y.  67 ;  llurd  v.  Kelly,  78  id.  588 ;  32  id.  445.) 

F01.1.ETT,  Ch.  J.  By  signing  the  bond  containing  the  recital 
that  it  was  "  sealed  with  our  seals.  Dated  this  ninth  day  of 
Marcli,  eighteen  hundred  and  seventy,"  the  defendant  asseited 
in  writing  over  his  own  signature  in  the  most  solemn  manner 
that  the  obligation  was  what  a  bond  ^.r  m  termini  imports,  a 
sealed  instrument,  and  that  it  was  sealed  by  him.  The  asser- 
tion was  undoubtedly  untrue,  but  it  was  made  and  jiut  forth 
in  the  way  best  calculated  to  deceive,  as  it  did  deceive  the 
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obligee.  Had  the  defendant  intended  in  good  faith  to  execute 
and  deliver  an  unsealed  instrument,  he  should  have  striken  out 
the  words  quoted  or  have  taken  great  care  to  have  it  delivered 
to  the  obligee  as  executed  by  him,  but  he  did  neither.  He 
testified  :  '*  I  signed  the  bond  *  *  *  at  that  time  I  knew 
the  difference  between  a  paper  mider  seal  and  one  not  under 
seal.  I  would  not  sign  it  with  a  seal,  too  much  force  in  a  seal, 
extended  the  time  too  much,  extended  my  liability  too  long 
*  *  *  I  presume  I  read  it  before  I  signed  it."  After  the 
defendant  had  signed  he  turned  the  instrument  over  to  the 
person  for  whose  benefit  it  was  given  and  whom  he  knew  to 
be  interested  in  procuring  a  bond  executed  in  due  form  and 
acceptable  to  the  obligee.  Sherman  then  procured  the  signa- 
ture of  his  brother  and  obtained  from  him  the  seals  which  he 
undoubtedly  affixed  to  the  signatures  of  the  obligors.  The 
fact  that  Sherman  openly,  and  evidently  in  good  faith,  sealed 
and  delivered  it  to  the  company  which  received  it  in  like  good 
faith  is  established  by  uncontradicted  evidence.  Under  these 
circumstances  the  defendant  should  be  held  to  be  estopped  by 
the  recital  and  by  his  conduct  from  showing  that  he  did  not 
seal  or  authorize  the  sealing  of  the  bond. 

The  recital  of  a  material  fact  in  a  bond  which  is  accepted 
by  the  obligee  and  acted  on  in  the  belief  of  the  truth  of  the 
statement,  estops  the  obligor  from  showing  in  an  action  on  the 
bond  that  the  recital  is  not  true.  {Atlmitic  Dock  Co.  v. 
Leavitt,  54  N.  Y.  35  ;  Cady  v.  Eggleston,  11  Mass.  282-285  ; 
Dyer  v.  Rich^  1  Met  180;  Washingtoji  Co,  Ins,  Co.y.  Coltcm, 
26  Conn.  42;  Trimlle  v.  Stut€,4t  Blackford,  42;  Big.  Est. 
[5th  ed.]  382. 

GUheson  v.  Humhird  (54  Md.  337),  and  Tayloi'  v.  Glaser 
(2  S.  &  K.  502),  are  types  of  cases  holding  that  when  a 
penal  bond  is  delivered  to  and  received  by  the  obligee  without 
seals,  a  recital  therein  that  it  is  sealed  does  not  make  it  a 
specialty  or  estop  the  obligor  from  denying  that  he  is  liable  as 
on  a  sealed  instrument,  a  rule  which  no  one  would  dispute,  but 
which  is  not  related  to  the  case  in  hand.  Bmmet  v.  AJibott 
{53  Yt.  120)  is  in  point,  and  holds  that  a  recital  in  a  bond  that 
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it  is  "  sealed  witli  our  seals  ^^  is  evidence  that  it  was  sealed 
when  delivered,  but  not  proof,  and  that  the  obligor  may  show 
that  he  neither  sealed,  nor  authorized  it  to  be  sealed.  In 
that  case,  a  person  appointed  to  the  office  of  town  treasurer 
executed  as  principal  with  three  sureties  a  bond  purporting  to 
be  under  seal,  but  the  sureties  did  not  affix  seals  to  their  sig- 
natures, or  authorize  it  to  be  done.  The  treasurer,  at  whose 
request  the  bond  was  executed,  affixed  seals  and  delivered  the 
bond  to  the  selectmen,  and  it  was  held  in  an  action  brought 
upon  the  bond  against  the  sureties  that  they  were  not  estopped 
from  denying  that  they  sealed  or  authorized  the  sealing  of  the 
bond. 

The  case  last  cited  seems  to  be  opposed  in  principle  to  those 
previously  referred  to,  and  to  lay  down  a  dangerous  rule.  A 
great  variety  of  bonds  are  in  use  in  this  country,  bonds  con- 
ditioned to  secure  the  payment  of  money,  the  performance  of 
contracts,  the  faithful  discharge  of  duties  by  trustees  and  by 
public  officers,  wliicli  recite  that  they  are  executed  under  seal, 
and  they  generally  are.  It  is  usually  impossible  to  prove  the 
genuineness  of  the  common-law  seal  in  use  in  this  state,  which 
consists  simply  of  an  impression  made  on  a  round  bit  of  paper 
affixed  to  the  instrument  by  mucilage  or  by  a  wafer.  There 
are  differences  in  signatures  by  which  they  may  be  identified 
and  proved,  but  there  are  none  in  seals.  Sometimes,  though 
not  usually,  the  execution  of  bonds  is  acknowledged,  but  many 
are  not,  and  the  eertiiicate  ordinarily  used  recites  that  the 
person  named  acknowledged  that  he  executed  the  instrument, 
not  that  he  signed,  sealed  and  delivered  it,  and  tlie  acknowl- 
edgement is  but  evidence,  not  proof,  of  due  execution  of  the 
instrument  acknowledged.  (Code  Civil  Procedure,  §§  935, 
936,  93T.) 

In  an  action  on  a  penal  bond  in  which  it  is  recited  that  it  is 
executed  under  seal,  the  obligor  is  estopped  from  denying  that 
it  was  so  executed  when  it  appears  by  liis  o^vn  evidence  that 
he  knew  the  difference  in  the  legal  effect  between  sealed  and 
unsealed  instruments ;  that  he  read,  subscribed  and  placed  it  in 
the  custody  of  the  person  interested  in  lia\^ng  it  accepted, 
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when  it  also  appears  that  that  person  seals  and  delivers  it  to 
the  obligee,  who  receives  and  acts  on  it  in  good  faith.  A  dif- 
ferent rule  would  open  the  way  for  cutting  down  by  oral  evi- 
dence the  duration  of  obligations  from  twenty  to  six  years. 

The  order  should  be  reversed  and  a  judgment  ordered  on 
the  verdict  in  favor  of  plaintiff,  with  costs. 

All  concur,  except  Parker,  J.,  not  sitting. 

Order  reversed  and  judgment  accordingly. 


I    124      58^ 
Id  161    168 


Philip  Carpenter,  Respondent,  v.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  Appellant. 

It  seenis  that  a  railroad  corporation  does  not  undertake  to  carry  and  safely 
deliver  the  effects  of  travelers  not  delivered  into  its  custody,  and  while 
money,  necessary  for  the  expense  of  a  journey  undertaken,  which  Is  car- 
ried in  the  trunk  of  a  passenger,  is  part  of  his  baggage,  and  if  lost  while 
in  the  custody  of  the  corporation  for  transportation,  it  is  liable,  money 
in  the  clothing  worn  by  the  passenger  is  not  in  its  custody,  and  it  is  not 
chargeable  for  its  loss,  unless  negligence  on  its  part  is  shown. 

A  railroad  corporation  which  runs  sleeping-coaches  on  its  road,  with  sec- 
tions separated  from  the  aisle  only  by  curtains,  is  bound  to  have  an 
employe  charged  with  the  duty  of  carefully  and  continually  watching 
the  interior  of  each  car  while  berths  arc  occupied  by  passengers. 

It  seems,  the  mere  proof  of  the  loss  of  money  by  a  passenger  while  occu- 
pying a  berth  in  such  a  car,  does  not  make  out  a  prima  facie  case  against 
the  corporation;  some  further  evidence  tending  to  show  negligence  on 
its  part  must  be  given. 

In  an  action  to  recover  for  money  alleged  to  have  been  lost  by  plaintiff 
while  a  passenger  in  a  sleeping-car  on  defendant's  road,  tiie  following 
facts  appeared:  Defendant  runs  upon  its  roads  sleeping-cars,  with  the 
iisual  accommodations.  Plaintiff  purchased  and  was  assigned  a  lower 
berth;  when  he  went  to  bed  he  placed  his  pocket-book,  containing  the 
money  in  question,  in  the  inside  pocket  of  his  vest,  which  he  placed  under 
his  pillow  on  the  side  next  to  the  window;  the  next  morning  he  found 
his  vest  under  his  pillow  on  the  side  next  to  the  passage-way,  with  his 
pocket-book  in  the  pocket,  but  the  money  had  been  stolen.  The  upper 
berth  was  occupied  by  a  stranger,  but  was  unoccupied  when  plaintiff 
arose  in  the  morning.  At  one  end  of  the  car  was  the  porter's  closet.  A 
full  view  of  the  passage-way  of  the  car  could  not  be  had  from  all  parts 
of  the  space  at  that  end.    The  train  made  a  number  of  stops  at  large 
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cities  during  the  night.  The  porter  was  the  only  employe  on  the  car; 
he  acted  as  conductor,  and  for  his  own  profit  blackened  the  passengers* 
boots.  The  court  granted  a  motion  by  defendant  to  dismiss  the  com- 
plaint. Held,  error;  that  the  evidence  was  sufficient  to  put  defendant  to 
proof  of  the  care  it  took  of  the  occupants  of  the  sleeper  on  the  trip  in 
question,  and,  in  the  absence  of  explanation,  it  was  sufficient  to  require 
the  question,  whether  plaintiff's  loss  was  caused  by  defendant's  negli- 
gence, to  be  submitted  to  the  jury. 

(Argued  December  2,  1800   decided  January  14,  1891.) 

Appeal  from  order  of  the  General  Temi  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  revers- 
ing a  judgment  of  the  General  Term  of  the  City  Court  of 
New  York,  which  affirmed  a  judgment  dismissing  the  com- 
plaint on  the  merits  entered  upon  an  order  at  the  Trial  Term» 

This  action  was  brought  t*)  recover  money  alleged  to  have 
been  stolen  from  plaintiff  while  a  passenger  on  one  of  defend- 
ant's sleeping-cars. 

The  defendant,  a  railroad  corporation,  is  a  carrier  of  pas- 
sengers over  its  line  between  the  cities  ot  New  York  and 
Boston,  and  runs  sleeping-cars  with  the  usual  acconnnodations. 

July  6,  1885,  the  plaintiff  paid  his  fare  and  $1.60  for  a  berth 
from  New  York  to  Boston,  and  took  passage  on  a  train  that 
left  the  Grand  Central  station  at  half  past  ten  o'clock  in  the 
evening.  He  was  assigned  the  lower  berth  in  section  ten  of 
the  sleeping-car  "  Boston  "  and  went  immediately  to  bed.  A 
colored  porter  was  in  charge  of  the  car,  to  whom  plaintiff  gave 
his  passage  and  sleeping-car  tickets.  He  testified  that  lie 
undressed  and  placed  liis  pocket-book  containing  $40  in  money 
in  his  inside  vest  pocket,  and  then  placed  that  garment  under 
the  pillow  next  to  the  window.  He  slept  soundly  and  without 
waking  until  about  six  o^clock  in  the  morning  when  the  train 
was  near  Boston.  Seeking  his  vest  he  found  it  under  the  pillow 
next  to  the  passage-way  with  his  pocket-book  in  the  |X)cket,  but 
the  money  had  been  stolen.  His  watch,  which  was  in  another 
pocket  of  the  garment,  and  about  $3  in  silver  in  a  third  pocket 
were  not  taken.  When  tlie  plaintiff  went  to  bed  the  berth 
over  him  was  occupied  by  a  stranger,  but  it  was  unoccupied 
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when  he  got  np.  On  discovering  his  loss,  he  called  the  porter 
and  acquainted  him  with  the  fact. 

At  the  close  of  plaintiiFs  evidence,  in  response  to  a  question 
of  the  court,  defendant's  counsel  stated  that  he  did  not  intend 
to  oflfer  any  evidence.  Under  a  stipulation  the  court  reserved 
his  decision  and  subsequently  dismissed  the  complaint,  on  the 
ground  that  defendant  was  neither  liable  as  an  innkeeper  or 
common  carrier,  and  that  there  was  no  evidence  of  negligence. 

Further  facts  are  stated  in  the  opinion. 

Henry  W,  Tafi  for  appellant.  A  sleeping-car  company  is 
not  an  innkeeper  or  a  common  carrier,  and  is  only  bound  to 
use  reasonable  diligence  in  protecting  the  property  of  its 
patrons.  (2  Beach  on  Railways,  §§  908,  909 ;  2  Rorer  on 
Railroads,  987 ;  Thompson  on  Carriers,  530  ;  Hutchinson  on 
Carriers,  §  60,  note  2 ;  BlxLm  v.  S.  P.  P.  C.  Co,,  1  Flip.  500  ; 
Lewis  V.  N.  Y.  S.  C.  Co.,  143  Mass.  273 ;  P.  P.  C.  Co.  v. 
Gardner,  3  Penn.  78 ;  Tracy  v.  P.  P.  C.  Co.,  67  How.  Pr. 
154;  /.  a  P.  R.  Co.  V.  Handy,  63  Miss.  614;  P.  P.  C.  Co. 
V.  Smith,  73  111.  360 ;  P.  P.  C.  Co.  v.  Gaylord,  6  Ky.  Law ; 
P.  P.  C.  Co.  V.  PoUock,  5  Am.  St.  Rep.  31 ;  Woodruff 
V.  Diehl,  84  Ind.  474;  Palmeter  v.  Wagner,  11  Alb.  L.  J. 
149  ;  13  id.  221 ;  Welch  v.  P\  P.  C.  Co.,  16  Abb.  Pr.  [N.  S.] 
352.)  Evidence  of  loss,  unaccompanied  by  other  proof,  is  not 
any  evidence  of  negligence.  {Tracy  v.  P.  P.  C  Co.,  67  How. 
Pr.  154 ;  P.  P.  C.  Co.  v.  Smith,  73  111.  360 ;  M.  It  Co.  v. 
Jackson,  24  Eng.  Rep.  124 ;  1  Philips  on  Ev.  604;  Baulee  v. 
N.  Y.  i&  H.  R.  R.  Co.,  59  N.  Y.  356 ;  Hayes  v.  F.  S.  S.  R. 
R,  Co.,  97  id.  259 ;  W.  S.  C  Co.  v.  Dlehl,  34  Ind.  482 ;  Blum 
V.  S.  P.  P.  C.  Co.,  1  Flip.  500.)  The  fact  that  the  defendant 
was  both  the  common  carrier  and  the  owner  and  manager  of 
the  sleeping-car,  cannot  change  the  nature  or  extent  of  its 
liability.  {MackUn  v.  N.  J.  S.  Co.,  7  Abb.  Pr.  [N.  S.]  239 ; 
Crozisr  v.  B.  N.  Y.  c6  N.  S.  Co.,  43  How.  Pr.  466  ;  Mndijeit 
V.  B.  S.  S,  Co.,  1  Daly,  151 ;  Gore  v.  jV.  <&  N.  Y.  T  Co.,  2  id. 
254 ;  Hutchinson  on  Carriers.  §  60.)  The  appellant  attempted 
to  bring  the  case  witliin  the  rule  applied  to  bailees  for  hire, 
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such  aa  warehousemen,  who  are  bound,  upon  proof  of  the  loss 
of  property  entrusted  to  them,  to  show  that  they  are  free  from 
blame.  This  rule  has  no  application  to  the  present  case,  as 
there  is  no  liability  whatever  on  the  pai-t  of  a  bailee  until 
delivery  of  the  property  has  been  made  to  him  and  he  has 
accepted  it.  {Grosveruyr  v.  N.  Y.  C,  B,  li.  Co.,  39  N.  Y. 
36.)  The  declarations  of  the  porter  were  properly  excluded. 
{Furstw.  S.  A.  li.  li.  Co.,  72  N.  Y.  542.) 

Jahish  Ilolmes,  Jr.,  for  respondent  This  defendant  is  liable 
as  a  common  carrier  for  the  property  of  a  passenger  lost, 
while  the  latter  is  asleep,  and  without  negligence  on  his  part. 
{P.  Co.  V.  Roy,  102  U.  S.  452 ;  MiUs  v.  CottJ^,  6  Bing.  743  ; 
Iiohinw7i  V.  Dunniore,  2  B.  &  P.  419 ;  Brook  v.  Pickwick^ 
4  Bing.  218  ;  Hollister  v.  NewUn,  19  Wend.  234;  Richards 
V.  L.  i&  B.  R.  Co.,  L.  R.  [7  C.  B.]  839;  Butcher  v.  L.  <&  S. 
W.  B.  Co.,  16  id.  13 ;  LeCmiU^r  v.  L.  cfe  S.  W.  B.  Co.,  L. 
E.  [1  Q.  B.]  54;  Mudget  v.  B.  S.  S.  Co.,  1  Daly,  151 ;  Gore 
V.  N.  cfe  N.  Y.  T.  Co.,  2  id.  254;  Macklin  v.  N.  J.  S.  Co., 
7  Abb.  Pr.  [N.  S.]  229 ;  Crozier  v.  B.,  N.  Y.  d:  N.  S.  Co., 
43  How.  Pr.  466.)  If  defendant's  liability  is  only  that  of  a 
sleeping-car  company,  it  was  bound  to  exercise  reasonable  and 
ordinary  care  to  protect  plaintiffs  property.  {Bhnn  v.  S.  P. 
P.  C.  Co.,  1  Flip.  500;  Story  on  Bail,  §§370,  422,  440,  444; 
3lud(je  V.  B.  S.  S.  Co.,  1  Daly,  151 ;  Gore  v.  N.  cfe  N.  Y.  T. 
Co..  2  id.  254 ;  MackVm  v.  N.  Y.  S.  Co,,  7  Abb.  Pr.  [N.  S.] 
229.)  The  evidence  was  at  least  sufficient  to  require  the  sub- 
mission to  the  jury  of  the  question  of  ordinary  care.  (Bevls 
V.  B.  cfc  0.  B.  Co.,  26  Mo.  App.  23,  27;  Lewis  v.  JV.  Y.  aS. 
C.  Co.,  143  Mass.  273 ;  P.  P.  C.  Co.  v.  Gardner,  3  Penn.  78; 
Scaling  v.  P,  P.  C.  Co.,  24  Mo.  App.  19;  Woodruff  y.Diehl, 
84  Ind.  474,  P.  P.  C.  Co.  v.  Pollock,  3  Ry.  &  Corp.  L.  J. 
45 ;  P.  P.  C.  Co.  V.  Matthews,  40  Am.  &  Eng.  R.  R.  Cas. 
iJ44 ;  Payne  v.  T.  c&  B.  B.  B.  Co.,  83  N.  Y.  574 ;  Ilay^is  v. 
Perry,  89  id.  311  ;  Ochsodfein  v.  Shajyley,  85  id.  224 ;  Stackn^ 
V.  N.  Y.  C.  B.  B.  Co.,  79  id.  469 ;  Wolfkiel  v.  S.  A.  B.  B. 
Co.,  38  id.  49;  Wcher  v.  X.  Y.   C.  B.  B.   Co..  58  id.  455; 
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Hart  V.  H.  R.  B,  Co.,  80  id.  622 ;  Justice  v.  Lon^,  52  id.  323 ; 
R.  M.  Co.  V.  N.  II.  S.  Co.,  50  id.  121 ;  Schwier  v.  N.  Y.  C. 
i&  II.  R.  R.  R.  Co.,  90  id.  558.)  The  admissions  and  declara- 
tions of  tlie  porter  were  improperly  excluded.  {P.  P.  C.  Co. 
V.  Gard7her,  3  Penn.  78;  Pince  v.  PaweU,  3  N.  Y.  322; 
McCoUer  v.  Hooker,  8  id.  497  ;  Curtiss  v.  R.  R.  Co.,  49  Barb. 
148 ;  PaZrfwr  v.  Bank,  4  Wkly.  Dig.  268  ;  Matterson  v.  jV.  Y. 
C.  R.  R.  Co.,  62  Barb.  364;  McCorvmck  v.  Bamum,  10  Wend. 
105 ;  Morse  v.  C  R.  R.  R.  Co.,  6  Gray,  450 ;  McGinness  v. 
Adriatic  Mills,  116  Mass.  177 ;  Lane  v.  B.  (&  A.  R.  R.  Co., 
112  id.  455 ;  Green  v.  B.  <&  L.  R.  R.  Co.,  128  id.  221 ;  Rail- 
road Co.  V.  Campbell,  36  Ohio  St.  467 ;  K.  B.  Co.  v.  F.  R. 
R.  Co.,  L.  R.  [9  Q.  B.]  468 ;  Woodruff  y.  Diehl,  84  Ind.  481.) 

Follett,  Ch.  J.     Money  necessary  for  the  payment  of  the 
expense  of  a  journey  undei'taken,  which  is  carried  in  the  trunk 
of  a  passenger  is  part  of  his  baggage,  and  if  lost  wliile  in  the 
custody  of  a  carrier  for  transportation  it  is  liable.     {Merrill  v. 
Grinnell,  30  N.  Y.   594 ;  Fairfax  v.  N.  Y.  C.  c&  //.  li.  R- 
R.  Co.,  73  id.  167 ;  2  Red.  R.  R.  59.)    But  carriers  do  not 
undertake  to  carry  and  safely  deliver  the  effects  of  travelers 
not  delivered  into  their  custody,  and  it  cannot  be  held  that 
money  in  a  passenger's  clothing  worn  during  the  day  and  placed 
under  his  pillow  at  night  is  in  the  custody  of  the  corporation 
which  carries  and  furnishes  travelers  with  berths  in  sleeping- 
coaches.     {Lewis  V.  iV^.  Y.  Sleeping  Car  Co.,  143  Mass.  267 ; 
2  Rorer  R  R  887.) 

The  mei-e  proof  of  the  loss  of  money  by  a  passenger  while 
occupying  a  berth  does  not  make  out  a  pri7na  facie  case,  and 
to  sustain  a  recovery  vome  evidence  of  negligence  on  the  part 
of  the  defendant  must  be  given. 

The  negligence  complained  of  is  that  none  of  the  defendant's 
employes  were  continually  on  guard  in  the  car  in  a  position  to 
ob8er\e  the  movements  of  all  persons  in  the  passage-way  between 
the  sections. 

A  corporation  engaged  in  running  sleeping-coaches  with  sec- 
tions separated  from  the  aisle  only  by  curtains  is  bound  to  have 
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an  employe  cliarged  with  the  duty  of  carefully  and  continually 
watching  the  interior  of  the  car  while  berths  are  occupied  by 
sleepers.     {Pullman  Car  Co.  v.  Gardner,  3  Pennypacker,  78.) 

These  cars  are  used  by  both  sexes  of  all  ages,  by  the  experi- 
enced and  inexperienced,  by  the  honest  and  dishonest,  which  is 
understood  by  the  carriers,  and  though  such  companies  are  not 
insurers  they  must  exercise  vigilance  to  protect  their  sleeping 
customers  from  robbery.  A  traveler  who  pays  for  a  berth  is 
invited  and  has  the  right  to  sleep,  and  both  parties  to  the  con- 
tract ^now  that  he  is  to  become  powerless  to  defend  his  prop- 
erty from  thieves,  or  his  person  from  insult,  and  the  company 
is  bound  to  use  a  degree  of  care  commensurate  with  the  danger 
to  which  passengers  are  exposed.  Considering  the  compen- 
sation  received  for  such  services  and  the  hazards  to  which 
unguarded  and  sleeping  travelers  are  exposed,  the  rule  of  dili- 
gence above  declared  is  not  too  onerous.  Did  the  plaintiff 
give  evidence  which  would  have  authorized  the  jury  to  have 
found  that  the  defendant  did  not  discharge  this  duty  to  the 
plaintiff  ?  The  car  in  which  the  plaintiff  rode  was  constructed 
with  a  passage-way  through  the  center  with  sections  on  each 
side,  each  section  containing  two  berths.  These  sections  were 
separated  from  each  other  by  movable  wooden  partitions,  and 
from  the  aisle  by  two  curtains,  which  were  closed  when  a  berth 
was  occupied.  At  one  end  of  the  car  was  a  toilet  for  women, 
shut  off  from  the  passage-way  by  a  swinging  door.  On  one 
side  of  the  other  end  of  the  car  was  a  toilet  for  men,  oppo- 
site to  which  was  the  jx)rter's  closet.  A  full  view  of  the 
main  aisle  could  not  be  had  from  all  parts  of  the  space  at  the 
end  last  described.  The  train  stopped  at  eight  cities  to  take 
up  and  set  down  passengers,  staying  at  Xew  Haven  twelve 
minutes,  and  at  Springiield  four. 

The  undisputed  evidence  is  that  the  entire  force  employed 
on  the  sleeper,  which  ran  over  an  important  thoroughfare,  and 
made  frequent  stops  was  one  man  who  acted  as  conductor,  as 
porter,  and  was  also  engaged  for  his  own  profit,  in  blackening 
the  shoes  of  the  passengers.  Whether  this  employe  had  that 
part  of  the  sleeper  which  is  for  the  common  use  of  passengers 
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and  the  servants  of  the  corporation  constantly  in  view  during 
the  trip  is  not  shown  by  the  evidence,  except  inferentially. 
The  facts  hereinbefore  referred  to,  that  the  car  ran  over  an 
important  route  between  two  great  cities,  through  and  stopping 
at  eight  considerable  ones,  that  but  one  person  was  employed  on 
the  car,  the  services  rendered  by  him  for  the  defendant,  and 
those  which  he  was  at  least  permitted  to  render  to  passengers 
for  his  own  profit,  afiirmatively  appear,  and  in  addition  it  may 
well  be  presumed  that  he  assisted  passengers  in  entering  and 
leaving  the  coach  at  intermediate  stations.  The  existence  of 
these  facts  was  not  denied,  nor  was  any  explanation  of  \hem 
offered.  The  defendant  gave  no  evidence.  Under  the  cir- 
cumstances tlie  evidence  was  sufficient  to  put  the  defendant  to 
proof  of  the  care  which  it  took  of  the  occupants  of  the  sleeper 
on  this  trip,  and  in  the  absence  of  any  explanation  on  its  part  it 
was  sufficient  to  require  the  question,  whether  the  loss  was  caused 
by  the  defendant's  negligence  to  be  submitted  to  the  jury. 

The  order  should  be  affirmed  and  judgment  absolute  rendered 
against  the  appellant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  absolute  for  the  respondent. 


Susan  F.  Brewer,  as  Admistratrix  of  Henry  F.  Brewer, 
deceased,  Eespondent,  v.  The  New  York,  Lake  Erie  and 
Western  Kailroad  Company,  Appellant. 

A  person  entering  into  a  contract  of  service  with  one  employer  may  not, 
without  his  knowledge  or  assent,  be  made  to  assume  the  hazards  of  a 
service  conducted  by  another  and  in  which  he  is  not  engaged,  and  so  be 
personally  subjected  to  the  consequences  of  the  negligence  of  the  latter, 
without  remedy  against  him. 

In  an  action  brought  to  recover  damages  for  the  death  of  B.,  plaintiff's 
intestate,  who  was  killed '  while  traveling  in  an  express  car  in  one  of 
defendant's  trains,  by  an  accident,  caused  by  defendant's^  negligence,  it 
appeared  that  B.,  at  the  time  of  his  death,  was  in  the  employ  of  the 
U.  8.  Express  Company,  as  messenger;  that  said  company  had  entered 
into  a  contract  with  a  railway  company,  to  the  rights  and  duties  of 
which  the  defendant  bad  succeeded  by  which  said  railway  company 
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agreed  to  transport  the  messengers  of  the  express  company  and  certain 
specified  property  free  of  charge ;  the  latter  assuming  all  transportation 
risks  and  other  liabilities  arising  in  respect  thereof,  and  agreeing  to 
indemnify  and  protect  the  former  therefrom.  The  responsibility  of  the 
railway  company  in  transporting  express  freight  was  limited  to  cases 
of  negligence,  it,  "in  no  event,  whether  of  negligence  or  otherwise,"  to 
be  responsible  for  property  "carried  by  the  railway  company  free  of 
charge."  There  was  no  evidence  that  B.  had  any  knowledge  or  infor- 
mation of  the  provisions  of  the  contract.  Held,  that  defendant  was 
liable;  that  6.  was  a  passenger  and  could  not,  without  his  knowledge 
or  consent,  be  chargeable  with  the  stipulations  in  the  contract;  and 
that  while,  when  he  entered  into  the  service  of  the  express  company 
he  ajBsumed  the  ordinary  hazards  incident  to  that  business,  there  was  no 
presumption  or  implied  understanding  that  he  took  upon  himself  the 
risks  of  injury  which  he  might  suffer  through  defendant's  negligence. 

SeyMt  V.  N,  Y.,  L.  E.  d  TT.  B.  R,  Co.  (95  N.  Y.  563),  distinguished. 

It  seems  that,  as  tlie  contract  between  the  companies  did  not  purport  to 
relieve  the  defendant  from  its  duty  to  exercise  due  care  for  the  protection 
of  the  messenger,  whatever  right  it  could  claim  to  relief  from  the  con- 
sequences of  its  negligence  in  that  respect  arose  by  way  of  indemnity  upon 
the  stipulation  of  the  express  company. 

{Argued  December  1,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  uix)n  an  order 
made  September  20, 1887,  whieli  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Henry  F.  Brewer,  plaintiff's  intestate,  alleged  to  have  been 
<;aused  by  defendant's  negligence. 

The  fact*,  so  far  as  material,  are  stated  in  the  opinion. 

Z>.  C.  Rohinson  for  appellant.  The  motion  for  a  nonsuit 
should  have  been  granted,  as  the  contract  exempted  the  rail- 
road company  from  liability.  {Blair  v.  E.  R,  Co,.  66  N.  Y. 
313;  Seyholi  \.  JS\  J\  L.  E,  cfc  ^Y.  R.  R.  Co.,  95  id.  573; 
Stetnson  v.  K  T.  C  d;  II.  R.  R.  R,  Co,,  32  id.  333.) 

Frederiek  Collin  for  respondent.  The  intention  of  the  con- 
tracting parties  was  not  to  destroy  the  rights  of  the  intestate  in 
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case  of  injury  while  acting  as  a  messenger,  but  to  indemnify 
the  railway  company  against  the  damages  i-esulting  to  it  from 
the  enforcement  of  such  rights.  {Mynard  v.  S,^  etc.^  R,  R. 
Co.,  71  N.  T.  180;  McEhoain  v.  E,  R.  Co,,  21  Wkly.  Dig. 
21 ;  Blair  v.  JE  R.  Co,,  %^  N.  Y.  313 ;  Magnin  v.  Dinsmore, 
56  id.  168;  Nolton  v.  F.  R.  R.  Co.,  15  id.  444;  HolsajypU 
V.  i?.,  W,  cfe  O.  R.  R.  Co.,  86  id.  275 ;  Nicholas  v.  N.  Y.  C 
&  IL  R.  R.  R.  Co.,  89  id.  370 ;  Stinso7i  v.  JV.  Y.  C.  R.  R. 
Co.,  32  id.  333 ;  Black  v.  G.  T.  Co.,  55  Wis.  319.)  The  con- 
tract  does  not,  as  a  matter  of  law,  exempt  the  defendant  from 
liability  for  the  negligent  killing  of  the  intestate.  {Bissell  v. 
N.  Y.  C.  R.  R.  Co.,  25  ?^.  Y.  442-449  ;  SeyhoU  v.  N.  Y.,  L. 
E.  i&  W.  R.  R.  Co.,  95  id.  562-575.)  There  was  nothing  in  the 
contract  relations  existing  between  the  express  company  and  the 
messenger  authorizing  the  company  to  debar  the  messenger  from 
any  claim  to  damages  for  injuries  to  his  person  by  the  negligence 
of  the  railway  company.  {Nolton  v.  W.  R.  Co.,  15  N.  Y.  444 ; 
Seyholt  V.  N.  Y.,  L.  E  <&  W.  R.  R.  Co.,  95  id.  562  ;  Blair  v. 
E  R.  Co.,  66  id.  313 ;  Kenny  v.  N.  Y.  C  (&  II.  R.  R.  R.  Co., 
54  Hun,  143;   Youmana  v.  C.  C  S.  N.  Co.,  44  Cal.  71.) 

Bbadley,  J.  The  plaintiffs  intestate  was  an  express  mes- 
senger in  the  service  of  the  United  States  Express  Company, 
and  as  such  occupied  the  express  car  in  a  train  upon  the  defend- 
ant's railroad  on  January  23, 1881,  when  a  portion  of  the  train, 
including  such  car,  was  derailed,  and  he  lost  his  life.  The  jury 
found  that  this  was  occasioned  solely  by  the  negligence  of  the 
defendant.  The  principal  ground  alleged,  by  way  of  defense, 
was  that  the  defendant  was  exempt  from  liability  by  virtue  of 
an  agreement  made  between  the  Erie  Railway  Company  and 
the  express  company,  in  1877,  to  the  rights  of  that  railway 
company  in  which  and  to  its  franchises  the  defendant  had 
succeeded.  That  was  a  contract  for  the  transportation  of  prop- 
erty for  the  express  company,  and  for  that  purpose  the  railway 
company  agreed  to  provide  suitable  facilities. 

The  third  clause  of  the  contract,  upon  which  the  main  ques- 
tion for  consideration  arises,  was  as  follows:  "The  railway 
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company  agrees  that  between  all  stations  on  its  main  and  leased 
lines  and  branches  it  will  carry  free  of  charge  to  said  express 
company,  its  messengers,  wagons,  liorses  and  grain,  not  exceed- 
ing three  car-loads  in  any  one  month,  and  as  well  all  packages 
of  money,  bank-notes,  bonds,  gold,  bullion,  jewelry  and  other 
precious  articles,  including  the  safes  in  which  such  packages  shall 
alone  be  transported ;  and  in  consideration  of  such  free  carriage 
said  express  company  hereby  assumes  all  transportation  risks  and 
other  liabilities  whatsoever  arising  in  respect  thereof,  and  agrees 
to  fully  indemnify  and  protect  the  railway  company  therefrom." 

This  provision,  in  its  relation  to  property  which  the  railway 
company  should  transport  pursuant  to  the  contract,  did  not 
have  the  effect  to  relieve  or  indemnify  it  against  liability  for 
loss  or  injury  which  should  be  occasioned  by  its  negligence. 
The  intent  to  accomplish  that  purpose  cannot  be  inferred  from 
general  words,  but  must  be  distinctly  expressed  in  the  contract 
with  the  common  carrier.  {Magnin  v.  Dinsmore^  56  N .  Y. 
168 ;  Mynard  v.  Syramise,  etc.j  li.  li.  Co,,  71  id.  180 ;  iWcA- 
ol^s  V.  N.  Y.  a  cfe  H.  li.  E.  R.  Co.,  89  id.  370.) 

It  is  said  that  this  provision  of  the  contract,  in  its  applica- 
tion to  the  express  messenger  referred  to  in  it,  is  not  entitled 
to  such  application  and  effect ;  and  that  by  it  the  defendant 
was  exempt  from  liability  for  his  personal  injury  and  death, 
although  caused  by  its  negligence.  It  is  true  that  a  carrier  of 
jiersons  is  not  subjected  by  law  to  the  obligations  of  a  common 
carrier,  nor  is  a  carrier  of  persons  a  common  carrier  in  the 
strict  sense  of  the  term  applicable  to  it.  While  the  latter,  in 
tlie  transportation  of  property,  is  an  insurer  of  its  safe  transit, 
when  the  obligation  is  not  qualified  by  contract,  the  negligence 
of  the  carrier  of  persons  is  essential  to  liabihty  for  injury  to 
them.  The  settled  doctrine  in  this  state  is  that  a  carrier  of 
persons  as  well  as  of  property,  and  known  as  a  common  carrier, 
may,  by  contract,  have  protection  against  liability  for  injury 
caused  by  its  neghgence.  ( Wells  v.  N.  Y,  C  B,  li,  Co., 
24  X.  Y.  181 ;  Bissell  v.  iT.  Y.  C.  JR.  B.  Co.,  25  id.  442 ; 
Boucher  v.  iV^.  Y.  C.  B.  B.  Co.,  49  id.  263 ;  10  Am.  E. 
364.)    But  whether  in  view  of  the  fact  that  the  liability  of  a 
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carrier  to  a  passenger  can  rest  on  no  ground  less  than  that  of 
negligence,  renders  it  unnecessary  to  make  the  stipulation  of 
the  contract  definite  and  distinct  in  that  respect  for  its  relief 
from  liability,  is  not  necessarily  the  subject  of  inquiry  or  con- 
sideration on  tliis  reWew.  It  may,  however,  be  observ^ed  that 
in  those  cases '  where  the  defense  has  been  sustained  the  con- 
tract has,  by  its  terms,  plainly  guarded  the  carrier  against  lia- 
bility for  injury  resulting  from  its  negligence.  The  provision 
"before  mentioned  of  the  contract  contains  no  stipulation 
expressly  exempting  the  railway  from  liability  arising  from 
that  cause.  But  in  a  later  clause  of  the  contract  it  was  pro- 
vided that  "  The  railway  company  agrees  to  assume  the  usual 
responsibility  of  railway  companies  in  transporting  express 
freights,  such  responsibility  being,  however,  expressly  limited 
to  cases  of  negligence  in  running  and  handling  its  trains.  But 
in  no  event,  whether  of  negligence  or  otherwise,  shall  the  rail- 
way company  be  responsible,  and  it  is  hereby  released  from, 
-and  the  express  company  hereby  assumes,  all  liability  for 
money,  bank-notes,  jewelry,  bullion  and  precious  packages 
hereinabove  provided  to  be  carried  by  the  railway  company 
free  of  charge."  This  is  the  only  provision  of  the  contract 
specifically  expressing  any  relief  from  the  consequences  of  the 
negligence  of  the  last-named  company ;  and  it  may  be  that  its 
protection  from  liability  from  such  cause  was  intended  to  be 
limited  by  and  made  dependent  upon  that  clause.  And  in 
that  view  the  provisions  of  the  third  clause  of  the  contract 
may  have  been  intended  to  furnish  the  means  of  indemnity  to 
the  I'ailway  company  so  far  as  the  express  company  assumed 
the  risk  and  undertook  to  indemnify  and  protect  it  from  lia- 
bility. These  considerations  bear  upon  the  construction  of 
the  last-mentioned  provision  of  the  contract,  and  if  the  mes- 
■senger  had  been  advised  of  it,  the  question  may  have  arisen 
whether,  in  its  application  to  him,  the  liability  of  the  defend- 
■ant  would  be  deemed  to  have  been  any  less  qualified  than  in 
its  relation  to  the  property  to  which,  in  common  with  him,  it 
there  related.  That  is  to  say,  whether  the  general  words 
apparently  applied  to  the  property  and  to  him  without  dis- 
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crimination,  were  entitled  to  a  more  extended  import  as  to  the 
messenger  than  could  be  given  to  tliem  in  their  application  to 
the  other  objects  to  which  they,  in  the  same  connection,  also 
eqnally  related.  It,  liowever,  does  not  appear  that  the  plain- 
tiiFs  intestate  had  any  knowledge  or  information  of  the  pro^- 
visions  of  the  contract  between  the  two  companies.  Wlien  lie 
entered  into  the  service  of  the  express  company  he  assumed 
the  ordinary  hazards  incident  to  that  business  in  his  relation 
to  that  company,  but  there  was  no  presumption  or  implied 
understanding  that  the  messenger  took  upon  himself  the  risks 
of  injury  he  might  suifer  from  the  negligence  or  fault  of  the 
"defendant.  He  was  in  no  sense  the  employe  of  the  defendant, 
nor  could  he,  without  his  consent,  be  subjected  to  the  responsi- 
ve bilities  of  that  relation.  {Mo.  Pacific  Ry,  Co.  v.  Ivy,  17 
Texas,  409 ;  10  Am.  R.  75S.)  He  was  lawfully  in  the  car, 
having  the  charge  of  the  property  and  business  there  of  the 
express  company  under  its  employment ;  and  although  he  paid 
no  fare  to  the  defendant,  was  carried  by  virtue  of  no  contract 
made  by  him  personally  w^itli  the  latter,  and  must  have  under- 
stood that  he  was  there  pursuant  to  some  arrangement  of  his 
employer  with  the  defendant,  he  was  not  necessarily,  by  that 
fact,  chargeable  with  notice  of  the  provisions  in  question  of 
the  contract.  Presumptively  he  was  entitled  to  protection 
against  personal  injury  l)y  the  negligence  of  the  defendant. 
{Bluir  V.  Erie  liy.  Co.,  (\{\  X.  Y.  313 ;  Noltan  v.  Western  R. 
li.  Co.,  15  id.  444;  Smith  v.  X.  Y.  C.  R.  R.  Co.,  24  id. 
222 ;  20  Barb.  132 ;  Colhtt  v.  L.  A  X.  TT.  R.  Co.,  16  Adol. 
tV:  E.  984.)  And  it  is  not  seen  how  Brewer  could,  without 
his  knowledge  or  consent,  be  placed  in  such  relation  to  the 
defendant  as  to  relieve  it  from  liability  to  him  for  the  conse- 
quences of  its  negligence  affecting  him  personally.  His  con- 
tract of  employment  with  the  express  company  for  its  service 
did  not,  so  far  as  appears,  impose  upon  him  such  hazards,  nor 
was  he  chargeable  with  the  stipulations  in  the  contract  between 
those  companies  except  so  far  as  they,  through  notice  to  him 
or  otherwise,  entered  into  tliat,  pursuant  to  which  he  went  into 
or  remained  in  the  service  of  the  express  company.     The  neg- 
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ligence  of  the  defendant  was  the  violation  of  its  duty.  It  wad 
the  want  of  the  care  to  which  the  plaintiffs  intestate  was 
entitled  for  his  protection.  This  duty  and  such  right  did 
not  depend  or  rest  upon  contract,  but  upon  the  relation  as 
carrier  of  the  plaintiff,  and  the  care  which  the  defendant  as 
such  was  required  to  exercise.  It  is  violated  duty  that  fur- 
nishes the  ground  of  an  action  for  negligence,  and  where  there 
is  no  duty  there  is  no  liability  for  such  cause.  We  are  unable 
to  see  in  principle  any  legal  support  for  the  proposition  that  a 
person  entering  into  a  contract  of  service  with  one  employer 
may,  vdthout  his  knowledge  or  assent,  be  made  to  assume  thd 
hazards  of  a  service  conducted  by  another,  and  in  which  he  is 
not  engaged,  and  be  personally  subjected  to  the  consequences 
of  the  negligence  of  the  latter  without  remedy  against  him. 
No  such  question  was  in  the  case  of  Seybolt  v.  N.  Z.,  Z.  jEI  &  TFl 
R,  R,  Co.  (95  N.  Y.  562),  which  arose  out  of  the  same  dieaster* 

The  contract  between  the  companies  did  not  purport  to 
relieve  the  defendant  from  its  duty  to  exercise  due  care  for 
the  protection  of  the  messenger.  Jf or  did  the  defendant  take 
from  it  any  right  to  disregard  such  duty.  But  whatever  right 
to  relief  from  the  consequences  of  its  negligence  in  that 
respect  the  defendant  derived  from  the  contract,  arose  by  way 
of  indemnity  oipon  the  stipulations  of  the  express  company. 
These  views  lead  to  the  conclusion  that  the  question  of  negli- 
gence (which  fact  was  supported  by  evidence)  was  properly 
submitted  to  the  jury.  And  the  charge  of  the  court  to  them, 
"that  the  extent  of  the  defendant's  obligation  to  the  deceased 
was  to  use  ordinarj^  care,"  was  as  favorable  to  the  defendant 
as  could  be  required  by  it.  The  deceased  was  a  passenger,  and, 
therefore,  the  refusal  of  the  court  to  charge  to  the  contrary 
was  not  error.  {Blair,  v.  Erie  Railway  Co,^  %^  K  Y.  313.) 
The  location  of  the  express  car  in  the  train  did  not  deny  to 
liim  the  benefit  of  that  relation. 

No  other  question  requires  consideration* 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
SiCKELs — Vol.  LXXIX.        9 
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James  E.  Outwater,  Respondent,  v,  Jeremiah  Moore, 
^  Appellant. 

Plaintiff's  complaint  alleged,  in  substance,  that  defendant  had  taken  down 
a  line  fence  between  the  lands  of  the  parties  and  erected  a  new  fence 
vpon  plaintiffs  land,  tilso  that  he  had  raised  a  dam  on  his  land  to  a 
greater  heighth  than  he  was  entitled  to.  thereby  causing  the  water  to 
overflow  upon  and  injure  plaintiffs  lands.  The  relief  asked  for  was 
tbat  the  defendant  be  required  to  return  the  fence  to  the  proper  line,  to 
lower  his  dam,  and  for  damages.  The  trial  court  found  as  a  fact  that 
the  fence  built  by  defendant  was  not  upon  plaintiff's  land,  but  upon  the 
line  between  his  and  defendant's  land  and  marks  the  same;  it  found 
in  favor  of  plaintiff  as  tp  the  dam,  and  as  a  conclusion  of  law  that  the  dam 
^ould  be  lowered  as  specified.  The  court  refused  to  find,  as  a  conclusion 
df  law,  as  reqested  by  defendant,  that  the  latter  was  entitled  to  a  judg- 
ment declaring  that  the  fence  in  question  "  is  not  upon  plaintiff's  land, 
but  upon  the  line  between  plaintiff's  and  defendant's  lands."  The  judg- 
ment recited  none  of  the  facts  found,  except  such  as  were  favorable  to 
plaintiff,  and  it  contained  no  adjudication  upon  the  issue  relating  to  the 
division  fence.  Heldy  error;  that  the  issue  as  to  the  fence  was  a  material 
one,  and  defendant  was  entitled  to  the  fruit  of  the  finding  of  fact^  in  his 
favor  by  having  such  an  adjudication  made  as  would,  by  matter  of 
record,  estop  the  plaintiff  from  reopening  the  controversy;  and  that  as 
the  complaint  could  not  be  dismissed  upon  the  merits,  plaintiff  having 
succeeded  in  part,  defendant's  only  protection  was  an  express  direction 
for  judgment  in  his  favor,  to  the  extent  required  by  thf  facts  found. 

iilso  held,  that  the  error  might  be  corrected  on  appeal  without  ordering  a 
new  trial,  it  being  the  duty  of  the  appellate  court  to  declare  the  law 
and  apply  it  to  the  facts  already  found,  and  thus  protect  the  parties 
from  further  litigation. 

(4rgued  December  1,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made^  February  13,  188S,  which  modified,  and  affirmed  as 
modified,  a  judgment  entered  upon  the  decision  of  the  court 
at  Special  Term  ;  also  appeal  from  so  much  of  said  order  as 
ipiodified,  and  affirmed  as  modified,  an  order  of  Special  Term 
denying  a  motion  to  conform  the  judgment  to  the  findings 
and  for  other  relief. 
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The  plaintiflE  alleged  in  his  complaint  that  on  the  7th  day  of 
June,  1883,  he  owned  certain  premises  in  the  town  of  Ked 
Hook,  Dutchess  county,  and  that  the  defendant  on  or  about 
that  day  entered  thereupon,  took  down  a  fence  that  stood 
thereon  and  removed  the  same  ;  that  he  also  "  then  and  there 
erected  another  fence,  and  said  new  fence  was  not  erected  upon 
the  true  division  line  between  the  land  of  plaintiff  and  defend- 
ant, nor  upon  the  line  of  the  old  fence,  but  upon  the  land  of 
the  plaintiff,  without  any  right  or  authority  in  the  defendant 
so  to  do,  and  dug  holes,  trod  down  grass  and  otherwise  injured 
plaintiff's  premises  to  his  great  damage  (amounting  to)  twenty- 
five  dollars." 

As  a  second  cause  of  action  plaintiff  alleged  that  in  1882 
the  defendant  erected  a  dam  across  a  creek  that  flowed  through 
said  premises,  upon  the  site  of  an  old  dam,  "  and  where  he 
had  a  right  to  erect  it  to  a  certain  height,"  but  that  he  "  wrong- 
fully raised  the  same  two  feet  higher  than  the  old  dam  or  than 
lie  had  a  right  to  raise  or  build  the  same,"  and  thereby  caused 
the  water  to  overflow  and  injure  the  said  lands.  The  prayer 
for  relief  was  that  the  defendant  be  compelled  to  lower  his  dam 
to  its  proper  level,  return  the  fence  to  its  proper  line  and  pay 
the  plaintiff  the  sum  of  $125  as  damages.  The  answer  was  a 
general  denial. 

The  action  was  tried  before  the  court  without  a  jury,  and 
the  justice  presiding  found  the  ^acts  in  favor  of  the  defend- 
ant upon  the  first  issue,  and  in  favor  of  the  plaintiff  upon 
the  second,  and,  as  a  conclusion  of  law,  "  that  the  dam  erected 
across  said  creek  or  stream  be  lowered  fourteen  inches  through- 
out its  whole  length  by  defendant  on  or  before  May  15, 
1884,  and  that  plaintiff  recover  from  the  defendant  the  sum 
of  six  cents  damages  and  his  costs  and  disbursements  in  this 
action."  The  judgment  subsequently  entered  recited  none 
of  the  facts  found,  ex<;ept  such  as  were  favorable  to  the  plain- 
tiff, and  it  contained  no  adjudication  upon  the  issue  relating  to 
the  division  fence*  Thereupon  the  defendant,  upon  due 
notice,  moved  at  Special  Term  for  relief  in  various  forms,  and 
among  other  things,  "  for  an  order  that  the  judgment  herein 
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be  made  to  follow  and  conform  to  tke  findings  Jierein  as  to 
the  line  fence  between  the  parties,"  but  the  motion  was  denied^ 
with  ten  dollars  costs.  Upon  appeal  to  the  General  Term 
both  from  the  judgment  and  from  the  order  denying  said 
motion,  the  former  was  so  modified  as  to  require  the  defend- 
ant to  lower  his  dam  ten  inches  instead  of  fourteen,  and  so  as 
to  provide  that  the  plaintiJBE  should  recover  neither  costs  nor 
disbursements  of  the  action.  The  order  was  also  modified  by 
striking  out  the  award  of  costs  and  both  the  judgment  and 
order,  as  thus  modified,,  were  affirmed  without  costs  to  either 
party. 

Further  facts  are  stated  in  the  opinion. 

Homer  A.  Nelson  for  appellant.  Defendant's  exception  to 
the  admission  in  evidence  and  use  of  the  deed  from  Jacob  W» 
Moore,  which  was  conceded  to  be  no  part  of  the  diain  of  title 
of  either  party  to  the  action,  without  proof  of  its  accuracy  in 
any  respect  were  well  taken.  {Duryea  v.  Vosbiirgh^  121  !N.  Y. 
68  ;  Brogue  v.  Lord^  67  id.  495-499.)  To  sustain  a  verdict 
when  evidence  has  been  erroneously  admitted,  it  mujst  very 
clearly  appear  that  no  injury  could  possibly  have  resulted 
from  the  error.     {Durye^  v.  Voahurgh^  121  N.  Y.  68J) 

Daniel  W.  Gvernsey  for  respondent. 

Vann,  J.  The  learned  trial  justice  found  as  a  fact  "  that 
the  fence,  mentioned  in  plaintiffs  complaint  and  alleged  to 
have  been  built  by  defendant  on  plaintiffs  land,  is  not  upoa 
plaintiffs  land,  but  upon  the  line  between  plaintiff  and  defend- 
ant and  marks  the  same,"  but  he  refused  to  find,  upon  the 
reque^t  of  the  defendant,  as  a  conclusion  of  law^  "  that  the 
defendant  is  entitled  to  judgment  herein,  declaring  that  the 
fence  mentioned  in  the  complaint  is  not  upon  the  land  of 
plaintiff,  but  is  upon  the  line  between  plaintiff's  and  defendant's 
lands."  The  defendant  excepted  to  this  ruling  and  now  insists 
that  he  has  been  denied  a  substantial  right  by  the  refusal  of  the 
court  ito  find  the  conclusion  of  law  required  by  the  facts  as 
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established^  and  to  adjudge  tliat  the  fence  in  question  is  upon 
the  true  line  of  division  between  the  lands  of  the  parties. 

The  issue  relating  to  the  location  of  the  fence  was  tendered 
by  the  plaintiff,  accepted  by  the  defendant  and  thoroughly 
tried  by  both  parties  without  question  as  to  form  or  remedy. 
It  was  a  material  issue  upon  which  the  first  cause  of  action  set 
forth  in  the  complaint  mainly  depended.  When  the  trial 
«ourt  found  the  facts  in  favor  of  the  defendant,  he  was 
entitled  to  the  fruit  of  the  finding  by  having  the  law  properly 
applied,  and  such  an  adjudication  made  as  would,  by  matter 
of  record,  estop  the  plaintiff  from  reopening  the  controversy. 
It,  therefore,  became  the  duty  of  the  court,  upon  the  request 
of  the  defendant  seasonably  made,  to  direct  such  a  judgment 
in  his  favor  as  the  established  facts  required,  so  that  there 
might  be  authentic,  permanent  and  indisputable  evidence  of 
record  as  to  his  rights.  As  the  complaint  could  not  be  dis- 
missed upon  the  merits,  because  the  plaintiff  succeeded  on  the 
second  cause  of  action,  the  defendant  could  have  adequate 
protection  only  by  an  express  direction  for  judgment  in  his 
favor  to  the  extent  that  the  facts  were  found  in  his  favor. 
This  the  learned  trial  judge,  doubtless  through  inadvertence, 
refused  to  do,  although  a  request  in  proper  form  was  presented 
to  him  at  the  proper  time.  Fortunately  this  error  is  corrigible 
upon  appeal  without  ordering  a  new  trial,  as  it  is  the  duty  of 
the  appellate  court  to  declare  the  law  and  apply  it  to  'the 
facts  already  found,  and  thus  protect  the  parties  from  the  e\nl 
of  further  litigation. 

The  judgment,  therefore,  should  be  so  modified  as  to  adjudge 
that  the  fence  mentioned  in  the  complaint  is  not  upon  the 
lands  of  the  plaintiff,  but  is  upon  the  line  between  the  lands 
of  the  plaintiff  and  defendant,  and  as  thus  modified,  aflirmed, 
but,  as  the  defendant's  appeal  was  general  and  there  is  no  other 
cjuestion  requiring  consideration,  without  costs  in  this  court  to 
either  party. 

All  concur. 

Judgment  accordingly. 
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??1  ^^^1  C,  by  his  wiU,  devised  one-third  of  his  real  estate  to  his  son  J.,  one-third 

to  his  son  J.  C,  and  the  remaining  other  third  to  J,  C.  provided  that 
be  should  survive  his  wife  or  should  have  a  lawful  child  who  should  live 
to  the  age  of  twenty -one;  in  case  neither  of  these  events,  happened,  thea 
he  gave  the  said  one-third  to  J.  J.  deeded  all  hi&  estate,  right  and  inter- 
est in  certain  premises  of  which  the  testator  died  seized  lo  J.  C;  the  lat- 
ter died  before  his  wife,  and  he  had  no  child  who  lived  to  the  age  of 
twenty-one.  In  an  action  of  ejectment,  Iidd,  that  J.  had  a  future  expect- 
ant estate  in  the  one-third,  not  absolutely  devised  to  him  or  his  brother,, 
which  was  alienable,  and  that  this  estate,  with  the  one-third  absolutely 
devised  to  him,  was  conveyed  by  his  deed  to  J.  C.  (1  R.  S.  723,  §  10; 
725,  §  85.) 
Reported  below,  40  Hun,  345. 

(Argued  December  8,  1890;  decided  January  14,  1891.) 

Appeal  from  order  of  the  General  Temi  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an  order 
made  May  11,  1886,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury  and  granted  a  new  trial. 

This  was  an  action  of  ejectment.  Defendant  Shepard 
claimed  the  premises  in  question  as  owner,  and  defendant  Cor- 
nell claimed  a  right  of  possession  as  tenant  under  said  Shepard. 

The  action  relates  to  a  tract  of  land  in  the  town  of  Scarsdale 
in  the  county  of  Westchester,  wliich  was  part  of  a  tract  of  land 
owned,  at  the  time  of  his  death  by  Stephen  Griffin.  GriflSn 
died  October  1 8, 1847,  leaving  his  widow  (who  died  in  October, 
1860),  liis  sons  Joseph  and  John  C.  GrifBn  and  other  children. 
He  left  a  will,  which  was  dated  September  9,  1847,  and  was 
proved  before  the  surrogate  of  Westchester  county  December 
20, 1 847,  whereby  he  devised  his  real  estate  to  his  said  sons  Joseph 
and  John  C.  Griffin  in  the  following  language  :  "  I  give,  devise 
and  bequeath  unto  my  son  Joseph  Griffin,  one  third  of  all  my 
estate,  real  and  personal  to  hold  to  him,  the  said  Joseph  Griffin, 
his  heirs  and  assigns  forever ;  provided  my  son  John  C.  Griffin 
shall  survive  his  present  wife  Deborah  L.  Griffin,  then  in 
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that  case  I  give,  devise  and  bequeath  unto  my  said  son  John  C. 
Griffin,  tlie  remaining  two-thirds  of  all  my  estate  real  and 
personal  to  hold  to  him,  the  said  John  C.  Griffin,  his  heirs  and 
assigns  forever.  Or  provided  that  my  said  son  John  C.  Griffift 
shall  have  a  lawful  child  by  his,  the  said  John  C.  Griffin's, 
lawful  wife,  and  the  said  child  shall  live  to  the  age  of  twenty- 
one  years,  then  in  that  case  I  give,  devise  and  bequeath  unto 
my  said  son  John  C.  Griffin  the  said  two-thirds  of  all  my  estate 
real  and  personal,  to  hold  to  him,  the  said  John  C.  Griffin,  his 
heira  and  assigns  forever. 

"  But  provided  that  if  my  said  son  John  C.  Griffin,  shall  die 
leaving  his  present  wife  Deborah  L.  Griffin,  as  survivor,  then 
in  that  case  I  give,  devise  and  bequeath  imto  my  said  son  John 
C.  Griffin,  one-third  only  of  all  my  estate  real  and  personal,  to 
hold  to  him  the  said  John  C.  Griffin,  his  heirs  and  assigns  for- 
ever. And  the  remaining  one-third  of  all  my  estate  real  and 
personal,  I  give,  devise  and  bequeath  unto  my  aforesaid  son, 
Joseph  Griffin,  to  hold  to  him,  the  said  Joseph  Griffin,  his  heirs- 
and  assigns  forever." 

No  question  has  been  made  that  by  this  will  one-third  of  the 
real  estate  (including  the  premises  in  question)  was  vested  abso* 
lutely  in  Joseph  Griffin  and  one-third  in  John  C.  Griffin.  Th© 
only  controversy  in  this  action  relates  to  the  remaining  one- 
third. 

The  findings  of  the  trial  court  show  that  John  C.  did  not 
have  a  child  who  lived  to  the  age  of  twenty-one  years,  and 
that  he  did  not  survive  his  said  wife  Deborah,  and  also,  that 
after  the  death  of  Stephen  Griffin,  said  Joseph  and  his  wife 
executed  to  John  C,  for  an  expressed  consideration  of  $1, 
a  deed  dated  February  6,  1851,  which  was  duly  recorded 
February  12,  1851,  whereby  they  did  **t^mise,  release  and 
quit-claim,  unto  the  said  party  of  the  second  part  and  to  his 
heirs  and  assigns  forever  "  the  premises  in  question,  "  and  also 
all  the  estate,  right,  title,  interest,  propeii;y  possession,  claim 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
said  parties  of  the  first  part,  of,  in  or  to  the  above-descnbed 
premises." 
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Afterward,  and  on  the  15tliof  September,  1864,  said  Joseph 
executed  to  said  John  C.  a  deed  which  was  duly  recorded  Octo- 
ber 15, 18(>4,  wlierel)y  he  did,  for  an  expressed  consideration  of 
$1,  "  bargain,  sell  and  quit-claim  unto  the  said  John  C,  Griffin 
and  to  his  heirs  and  assigns  forever  all  my  right,  title,  interest, 
estate,  claim  and  demand,  both  at  law  and  in  equity,  and  as 
well  in  possession  as  in  expectancy  of ,  in  and  to  all  that  certain 
parcel  of  land  situated  in  the  town,  county  and  state  aforesaid, 
being  an  estate  which  has  heretofore  been  quit-claimed  by  me 
to  said  John  C.  Griffin,  a  part  of  which  was  given  under  my 
hand  and  seal  the  6th  day  of  February,  in  the  year  1851," 
describing  the  land  conveyed  including  the  premises  in  question. 

Further  facts  appear  in  the  opinion. 

Williain  Jiomer  for  appellant.  The  testator  devised  an 
undivided  one-third  of  his  farm  to  his  son,  Joseph  Griffin,  and 
ftn  undivided  one-third  tliereof  to  his  son,  John  C.  Griffin. 
The  conveyance  made  by  John  C.  Griffin  and  Joseph  Griffin 
to  each  otlier,  conveyed  each  the  undivided  one-third  part  of 
said  land,  only  devised  as  aforesaid,  and  held  by  them  as  tenants 
in  common.  Neither  John  C.  Griffin  nor  Joseph  Griffin  had 
an  estate  in  the  remaining  undivided  one-third,  or  any  interest 
therein  which  they  could  alienate.  They  had  therein  only  a 
naked  possibility  not  coupled  with  an  interest,  which  could 
not  be  alienated  either  at  common  law  or  by  the  Kevised  Stat- 
utes. (4  Kent's  Comm.  262  ;  Jackson  v.  Waldron^  13  Wend. 
178;  Pelktreau  v.  JacJcsmi,  11  id.  123;  2  R.  S.  chap.  1, 
§  7.)  The  estate  conveyed  by  the  will  of  Stephen  Griffin  to 
John  C.  Griffin  or  Joseph  Griffin,  as  to  the  remaining  one- 
third  was  not  a  future  contingent  estate  in  expectancy.  (3  R. 
S.  art.  1,  tit.  2,  chap.  1,  §  8 ;  Moore  v.  Littdl,  41  N.  T.  91- 
94.)  The  intei*ests  of  John  C.  and  Joseph  Griffin,  as  to  two- 
thirds  of  the  estate,  were  those  of  executory  devises.  (2  Washb. 
on  Real.  Prop.  367,  569,  m^o  ;  4  Kent's  Comm.  262  ;  4  Paige, 
293;  Ilennessey  v.  Patterson^  85  N.  Y.  98.)  The  conditions 
mentioned  in  the  will  of  Stephen  Griffin  as  to  the  vesting  of 
the  remaining  twO'thirds,  after  devise  to  Joseph,  were  conditions 
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precedent.  (Coster  v.  Butler,  63  How.  Pr.  311 ;  11  Wend.  259 ; 
Bvshnell  V.  Carpenter,  92  N.  Y.  270  \  Vincent  v.  Newhouse,  83 
id.  505 ;  Shipinan  v.  Rollins,  98  id.  311 ;  Kenyon  v.  See,  94 
id.  563 ;  Damning  v.  Kettell,  29  Alb.  L.  J.  57 ;  Loder  v.  Hat- 
■fidd,  71  N.  T.  92.)  The  deeds  from  Joseph  GriflSn  to  John 
C.  Griffin  were  void  as  to  this  undivided  one-third  interest. 
There  was  no  ascertained  person  wlio  could  take  a  valid  assign- 
ment of  the  executory  devise.  (2  Washb.  on  Real  Prop.  [3d. 
ed.]  565,  663  ;  2  Prest,  Com.  276 ;  Smith  on  Real  Prop.  248 ; 
Pond  V.  Bergh,  10  Paige  Ch.  141 ;  Williamson  v.  Fidd,  2 
Sand.  Cli.  533 ;  Grout  v.  Tawnsend,  2  Den.  336 ;  Post  v. 
Post,  47  K  Y.  42;  Miller  v.  Emans,  19  id.  384;  Moore 
T.  Littel,  41  id.  ^^ ;  Jackson  v.  Winslow,  9  Cow.  1 ;  McCrOrcMn 
T.  Wright,  14  Johns.  194 ;  Jackson  v.  Jlvhhell,  1  Cow.  613.) 
As  against  a  remainderman  there  cannot  be  an  adverse  posses- 
sion. (3  Washb.  on  Real  Prop.  132,  cliap.  2,  §§  7-30 ;  16  Pick. 
137 ;  17  id.  255 ;  Coleman  v.  M.  B,  I.  Co.,  94  K  Y.  229 ;  Steoens 
v.  Hauler,  39  id.  302 ;  In  re  DepL  of  Parks,  73  id.  560 ;  Hal- 
las  V.  Bell,  53  Barb.  247 ;  Calver  v.  Rhodes,  87  X.  Y.  348 ; 
73  id.  360 ;  72  id.  94 ;  79  id.  390 ;  Crary  v.  Goodman,  22  id. 
170 ;  Thompson  v.  Mayor,  etc.,  12  id.  115 ;  Clark  v.  Hughes, 
13  Barb.  147 ;  2  R.  S.  691,  §  167.) 

Sidney  Ward  for  respondents.  In  an  action  of  ejectment 
the  plaintiflF  must  recover  upon  the  strength  of  his  own  title, 
and  he  cannot  rely  on  any  supposed  or  actual  weakness  of  his 
adversary's  title.  {Roberts  v.  Baumgarten,  110  N.  Y.  380, 
385.)  Plaintiff  is  barred  by  the  deeds  from  Joseph  to  John 
C.  Griffin.  [Moore  v.  Littel,  41  N.  Y.  ^%\  Ham  v.  Van 
Orden,  84  id.  257,  270 ;  Hennessy  v.  Patterson,  85  id.  91, 
101,  103 ;  Beardsley  v.  Hotchkiss,  96  id.  201 ;  Nellis  v.  Nel- 
lis,  99  id.  505,  516;  In  re  N.  Y.,  L.  ik  W,  R,  Co.,  105  id. 
89,  96 ;  4  Kent's  Comm.  272 ;  Roe  v.  Vingut,  117  N.  Y.  204, 
211,  212  ;  MUler  v.  Ejna7is,  19  id.  384 ;  EveriU  v.  Everitt,  29 
id.  39,  77,  78 ;  Field  v.  Mayor,  etc.,  6  id.  179 ;  Williams  v. 
Ingei^soll,  39  id.  508 ;  Story's  Eq.  Juris.  §  1040.)  Any  defect 
which  affects  the  deeds  from  Joseph  Griffin  affects  also  the 
SICKELS-^VOL.  LXXIX,  10 
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title  of  the  plaintiff,  and  she,  therefore,  cannot  recover.  {Hen- 
nessy  v.  Patterson^  85  N.  Y.  91.)  The  deed  to  plaintiff  and 
also  the  deed  to  her  grantor,  were  both  made  while  the  land 
was  in  adverse  possession,  and  w^ere,  therefore,  both  void,  and 
the  plaintiff  cannot  maintain  this  action.  (2  K.  S.  chap.  1, 
§  147;  Sands  v.  Hughes,  53  N.  Y.  287,  295 ;  TmoU  v.  Hem- 
sen,  70  id.  303;  Crari/  v.  Goodman,  22  id.  170 ;  Jackson  v. 
Dufnant,  9  Johns.  55 ;  Cliamherlain  v.  Taylor,  92  N.  Y. 
348.) 

PoTTEE,  J.  No  question  is  made  that  Joseph  Griffin  and 
John  C.  Griffin,  the  sons  of  Stephen  Griffin,  each  derived  title 
under  the  will  of  the  latter  to  one  equal  undivided  third  part 
of  the  premises  described  in  the  complaint.  The  contention  is 
in  relation  to  the  title  of  the  remaining  third,  and  that  depends 
upon  the  validity  and  effect  to  be  given  to  the  deed  of  quit- 
claim from  Joseph  to  John  C.  Griffin,  on  the  6th  day  of  Feb- 
ruary, 1851,  and  the  deed  confirmatory  of  that  deed  from 
Joseph  to  John  C.  Griffin,  bearing  date  September  15,  1864. 
If  those  deeds,  one  or  both,  are  valid  and  effectual,  the  defend- 
ants, who  claim  under  John  C,  are  entitled  to  the  premises, 
but  if  not  valid  and  effectual,  the  plaintiff  claims  to  be  enti- 
tled to  one  undivided  third  part  of  said  premises,  or,  in  other 
words,  the  question  in  controversy  is,  which  of  the  parties  to 
this  action  is  entitled  to  the  disputed  one  undivided  third  part 
of  the  premises ;  for  the  plaintiff's  contention  is  to  the  effect 
that  the  deed  from  Joseph  to  John  C.  was  void,  and  that  the 
title  to  that  one  undivided  third  remained  in  Joseph,  to  which 
plaintiff  has  succeeded.  Joseph  Griffin  assumed  to  convey  his 
estate,  or  interest  in  the  premises  in  question,  to  John  C. 
Were  his  deeds  effectual  for  that  purpose  ? 

By  the  terms  of  the  will,  Stephen  Griffin,  the  testator, 
devised  this  one-third  to  John  C.  in  fee  in  either  of  two  events, 
viz.,  that  John  C.  should  survive  liis  then  wife  Deborah,  or 
should  have  a  child  by  his  wife  Deborah,  who  should  live  until 
it  attained  the  age  of  twenty-one  years,  but  if  neither  of  these 
events  should  transpire,  then  this  one-third  should  go  to  Joseph 
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Griffin,  his  heirs  and  assigns  forever.  Neither  event  trans- 
pired. John  C.  did  not  survive  his  wife  Deborah,  and  did  not 
have  by  his  wife  Deborah  a  cliild  that  lived  till  it  was  twenty- 
one  years  of  age.  Joseph  Griffin  died  in  1868,  and  devised 
all  his  estate  to  his  son,  his  only  heir,  Richard  H.  W.  Griffin. 
John  C.  Griffin  died  in  1873,  leaving  no  children,  and  devis- 
ing his  estate,  subject  to  a  legacy  of  $2,000,  to  his  adopted 
daughter,  the  income  of  the  remainder  of  his  estate  to  his  wife 
for  life,  and  also  to  his  wife  one-half  of  such  remainder  in  fee, 
and  the  defendants  have  succeeded  to  the  estate  so  devised. 

What  estate  did  Joseph  Griffin  take  in  the  disputed  one- 
third?  Under  the  will  of  Stephen,  this  one-third  went  to 
John  C.  until  it  was  determined  that  his  wife  Deborah  did  not 
survive  him,  or  that  they  should  not  have  a  child,  who  should 
live  till  it  was  twenty-one  years  of  age.  Deborah  did  survive 
John  C,  who  died  in  187»3.  His  death  before  the  death  of 
Deborah  determined  one  contingency.  The  other  contingency 
was  also  determined  certainly  within  the  year  succeeding  the 
year  1873,  and  probably  several  years  before  that. 

The  contention  upon  the  part  of  plaintiff  is  that  the  interest 
or  estate  of  Joseph  was  a  mere  possibility,  and  so  not  alien- 
able. The  contention  of  the  defendants  is  that  the  estate  of 
Joseph  was  an  expectant  estate  and  so  alienable  under  sec.  35, 
ch.  1,  title  2,  part  2,  R.  S.,  which  provides  that  "  expectant 
estates  are  descendible,  devisable  and  alienable  in  the  same 
manner  as  estate  in  possession."  {Lawrence  v.  Bayard^  7 
Paige,  76 ;  Porul  v.  Bergh^  10  id.  140 ;  Beardsley  v.  Hotch- 
kiss,  96  N.  Y.  201,  213,  214;  Crooks  v.  County  of  Kings,  97 
id.  421,  449;  Ham  v.  Van  Orden,  84  id.  257,  270;  Miller  y^ 
Emans,  19  id.  384.) 

The  question  for  solution,  therefore,  is,  what  was  the  char- 
acter of  the  estate  in  this  one-third  devised  to  Joseph  upon  the 
failure  of  these  contingencies  to  occur  ? 

The  chapter  of  the  Revised  Statutes  above  referred  to  con- 
tains the  definitions  and  nomenclature  of  the  various  estates  in 
land.  "  An  estate  in  expectancy  is  where  the  right  to  the  pos- 
session is  postponed  to  a  future  period."     (§  8,  R.  S.  supra; 
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Ham  V.  Van  Orden,  84  N.  Y.  257.)  Judge  Danforth  in  the 
opinion  in  that  case,  says:  "It  does  not  seem  necessary  to 
determine  whether  an  interest  at  once  vested  in  her,  or  whetlier 
time  and  the  happening  of  the  specified  event  were  of  the  sub- 
stance of  the  gift,  and  prevented  it  from  vesting  until  the 
event  happened.  In  either  case  she  acquired  an  interest  (R. 
S.  723,  art  1,  tit.  2,  part  2,  chap.  1,  §  10),  although  the 
right  to  possession  was  postponed  to  a  future  period  and 
depended  upon  the  contingency  of  the  death  of  Wessel  with- 
out children.  This  did  not  prevent  the  creation  of  the  estate, 
but  rendered  it  liable  to  be  defeated.  (Art.  1,  chap.  1,  tit.  2, 
part  2,  vol.  1,  R.  S.  725,  §  31.)  It  was  an  estate  in  expec- 
tancy (§  9,  p.  725,  id.),  however,  and  could  not  be  destroyed 
by  any  alienation,  or  other  act  of  Wessel  or  his  tnistee  (§  32, 
id.),  and  upon  his  death,  without  children,  would  become 
absolute  in  the  plaintiff.  It  was,  therefore,  alienable  by  her  to 
the  same  extent  ai  if  in  possession  (§  35,  id.),  and  whether 
it  be  deemed  vested  or  contingent."  {Moore  v.  Zittel,  41 
N.  Yo  66 ;  Crooke  v.  County  of  Kings^  97  id.  421 ;  Ilemiessy 
V.  Patterson,  85  id.  91 ;  IfeUis  v.  NelUs,  99  id.  505.) 

And  estates  in  expectancy  are  divided  into  future  estates  and 
reversions.  (§  10,  R.  S.  supra.)  "A  future  estate  is  au 
estate  limited  to  commence  in  possession  at  a  future  day,  either 
without  the  intervention  of  a  precedent  estate,  or  on  the  deter- 
mination by  lapse  of  time  or  otherwise,  of  a  precedent  estate 
created  at  the  same  time."  {Crooke  v.  County  of  Kings,  97 
N.  Y.  449.)  "  Future  estates  are  either  vested  or  contingent. 
They  are  vested  when  there  is  a  person  in  being  who  would 
liave  an  immediate  right  to  the  possession  of  the  lands  upon 
the  ceasing  of  the  intermediate  or  precedent  estate.  They  are 
contingent  when  the  person  to  whom  or  the  event  upon  which 
they  are  limited  to  take  effect  remains  uncertain."  (§  13; 
97  N.  Y.  supra;  Beardsley  v.  IlotchMss,  96  id.  203-214.) 

From  these  definitions  and  characteristics  of  estates  it  fol- 
lows that  John  C.  had  an  estate  in  possession  and  in  fee  until 
the  happening  of  at  least  one  of  the  events  specified  in  the 
will  of  Stephen;   and' Joseph  also  had  a  future   expectant 
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estate  in  the  same  one-third  if  said  events  or  contingencies* 
should  not  happen,  and  the  estates  of  both  of  them  were 
created  at  the  same  time  and  under  tlie  will  of  Stephen,  their 
father.     (§  10,  R  S.  mpra.) 

Joseph  and  John  C.  together  owned  an  estate  in  fee,  and 
could,  at  the  time  of  the  execution  of  the  deeds  from  Joseph 
to  John,  together  have  conveyed  to  a  third  person  a  present 
estate  of  inheritance,  and  it  seems  to  us  very  clear  that  what 
each  of  them  might  have  conveyed  to  a  third  person,  he  might 
convey  to  the  other  and  with  the  same  result,  viz.,  an  estate 
of  inheritance.  I  do  not  perceive  upon  what  theory  the 
trial  court  awarded  a  recovery  to  the  plaintiff  of  the  undi- 
vided half  of  the  premises.  Assuredly  the  deed  from  Joseph 
to  John  C.  conveyed  the  one-third  which  was  devised  to 
Joseph  in  fee.  But  this  consideration  is  of  no  moment, 
nor  is  there  any  occasion  to  consider  any  other  question,  hav- 
ing reached  the  result  that  the  disputed  one-third  was  alienable 
and  was  conveyed  by  Joseph  Griffin  to  John  C. 

The  order  should  be  affirmed  and  judgment  absolute  with, 
costs  should  be  awarded  to  defendants. 

All  concur. 

Order  affirmed  and  judgment  absolute  for  defendants* 


Nathan  Cobb  et  al.,  Respondents,  v.  Luke  Wells,  Appellant. 

In  an  action  to  recover  for  iron  and  materials  alleged  to  have  been  fur- 
nished  one  H.  by  C,  H.  &  Co.,  plaintiffs'  assignors,  upon  defendant's 
order,  testimony  was  given  id  the  effect  that  the  bookkeeper  of  said 
firm  daily  weighed  the  iron,  took  an  account  of  the  work  and  made 
entries  thereof  in  the  firm  books;  the  correctness  of  the  items  taken  by 
him  and  to  whose  account  they  were  applicable  was  proved  by  the  fore- 
men. Some  of  the  members  of  the  firm  verified  the  charges,  and  evi- 
dence of  persons  who  had  made  settlements  of  their  accounts  upon  the 
books  was  given  as  to  the  correctness  of  the  accounts  kept  upon  them. 
The  books  were  then  offered  and  received  in  evidence  under  defendant's 
exception,    lldd,  no  error. 
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Defendant's  order  was  that  C  H.  &  Co.  deliver  to  H.  "what  materials 
♦  *  *  he  may  want  for  one  hundred  pumps/'  Defendant  oflfered  to  prove 
the  cost  per  pump  of  the  only  kind  of  pump  for  which  materials  were  fur- 
nished, including  all  materials  furnished  for  and  the  work  done  upon 
them,  and  that  the  amount  of  the  claim  largely  exceeded  the  ca*t.  This 
was  excluded.    Held,  error. 

(Argued  December  8, 1890;  decided  January  14,  IPQI .) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  materials  and  pat- 
terns alleged  to  have  been  furnished  by  Cobb,  Herrick  &  Co. 
to  one  Howe  upon  an  order  made  by  the  defendant  in  the 
following  form : 

^^  Messrs.  Cobb  &  Herrick  : 

"Gents  —  Please  let  the  bearer,  Mr.  Howe,  have  what 
materials,  including  patterns,  he  may  want  from  your  shop  for 
•one  hundred  pumps,  and  I  will  pay  same  within  sixty  days 
from  receipt  of  goods,  and  oblige  LUKE  WELLS." 

The  business  of  the  firm  of  Cobb,  Herrick  &  Co.  was  manu- 
facturing machinery,  including  foundry  and  pattern  work, 
and  the  plaintiffs  were  assignees  of  the  claim  in  question. 
The  claim  as  alleged  was  upwards  of  $1,000.  The  referee 
directed  judgment  for  the  amount  of  the  claim,  with  interest, 
less  some  payments  found  to  have  been  made  upon  it  by 
Howe. 

Edward  IT,  Burdick  for  appellant.  The  order  was  a 
special  contract,  clear  and  explicit  in  its  terms,  and  could  not 
be  enlarged  or  extended  by  implication,  and  the  defendant 
was,  and  is,  entitled  to  a  construction  limiting  his  liability  to 
materials  and  patterns  for  100  pumps.     (2  Pai-s.  on  Cont.  4 ; 

Wliite  V.  Iloyt,  73  K  Y.  512;  Tlnnty.  Smith,  17  Wend.  179  ; 

Wahath  V.  Thmipson,  6  Hill,  540;  2  K  Y.  185.)  No 
extrinsic  evidence  was  necessary  to  explain  the  order.    ( Witty 
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V.  Matthews,  52  N.  Y.  516 ;  Westcott  v.  Thompson,  18  id. 
366,  367;  Giles  v.  Cmnstock,  4  id.  270;  Norton  v.  Woodruff, 
2  id  153;  Church  v.  Brcnon,  21  id.  329;  Ward  v.  Stahl,  81 
id.  406.)  The  order  being  definite  in  terms  and  limitations, 
the  plaintiffs'  firm  was  bound  to  know  what  they  could  furnish 
under  it,  and  to  keep  within  the  limits.  If  they  exceeded 
those  terms  or  limits  they  did  so  at  their  peril.  {Daimier  v. 
Thompson,  6  Hill,  208 ;  jS\  Ji.  Bank  v.  Aymar,  3  id.  262 ; 
iStainer  v.  Tysen,  Id.  279.)  There  was  no  agency  on  Howe's 
part.  But  if  it  is  so  claimed  by  plaintiffs  the  situation  is  not 
changed.  {Oliphant  v.  McNair,  41  Barb.  446;  Bumpstead 
V.  Hoadley,  11  Hun,  487 ;  Bd.  of  Suprs.  v.  Bates,  17  N.  Y. 
242 ;  Niicon  v.  Palniej*,  8  id.  398 ;  Craighead  v.  Peterson,  72 
id.  279.)  The  referee  erred  in  receiving  plaintiffs'  books  in 
evidence.  {Larue  v.  Rowland,  7  Barb.  107 ;  Gould  v.  Con- 
'loay,  59  id.  355;  MerriU  v.  /.,  etc.,  B.  R.  Co.,  16  Wend. 
587 ;  Voshurgh  v.  Thayer,  12  Johns.  461 ;  Coming  v.  Ashley, 
4  Den.  354.) 

W.  S.  Andrews  ioT  respondents.  The  finding  that  the 
articles  furnished  Howe  were  covered  by  the  order  in  question 
is  sustained  by  the  evidence.  {Smeltzer  v.  White,  92  U.  S. 
390.)  The  books  of  the  plaintiff  were  properly  admitted  in 
evidence.  {Mayor,  etc,  v.  S.  A.  R,  R.  Co,,  102  N,  Y.  572 ; 
McGoldrick  v.  Traphagen,  88  id.  334.) 

Bradley,  J.  The  Uability  of  the  defendant  for  the  articles 
furnished  to  Howe  arisies  upon  and  is  limited  by  his  order. 
The  limitation  by  the  terms  of  the  order  does  not  relate  to  the 
character  or  condition  of  tlie  materials,  but  to  such  as  Howe 
might  want  for  one  hundred  pumps.  The  finn  of  Cobb, 
Herrick  ik  Co.  had  a  machine  shop  and  the  facilities  for  mak- 
ing and  preparing  the  materials  for  use.  And  the  ser\'ice 
requisite  to  their  adaptation  for  use  in  the  constniction  of  the 
pumps,  fairly  came  within  the  import,  of  the  order.  The  main 
features  of  the  account  were  for  pattern-work,  machine-work, 
castings  and  wood-work.     There  was  also  a  small  amount  for 
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other  materials.  If  the  preparation  and  furnishing  the  patterns 
and  materials  called  for  by  Howe  mider  the  defendant's  order 
for  pumps  not  exceeding  one  hundred,  were  correctly  and 
fairly  represented  by  the  account  of  Cobb,  Herrick  &  Co.,  as 
found  by  the  referee,  the  defendant  was  chargeable  with  the 
amount  of  it.  There  is  evidence  tending  to  prove  that  this 
account  was  for  patterns  and  materials  prepared  and  furnished 
to  Howe  pursuant  to  his  call  for  them ;  that  they  were  provided 
wholly  for  the  construction  of  pumps  after  the  order  was  made, 
and  during  the  period  ending  with  January  i4, 1878 ;  and  that 
the  pumps  made  by  him  during  that  time  did  not  exceed  one 
hundred  in  number.  Whether  the  defendant's  order  was 
operative  during  that  period,  and  whether  the  patterns  and 
materials  charged  in  such  account  were  or  could  have  been 
prepared  and  furnished  for  or  used  in  the  construction  of  that 
number  of  pumps,  were  facts  controverted  by  the  e\adence  on 
the  part  of  the  defendant  to  the  effect  that  the  order  was  not 
made  until  a  year  after  the  time  it  purported  to  bear  date ;  and 
that  the  materials  so  charged  and  allowed  by  the  referee  were 
largely  in  excess  of  those  requisite  to  or  used  in  the  construc- 
tion of  one  hundred  pumps.  There  was,  however,  evidence 
tending  to  support  the  finding  of  the  referee ;  and  the  com- 
parative weight  of  it  is  not  here  for  consideration.  The  account 
of  materials  and  of  the  work  of  preparing  them  and  the  pat- 
terns was,  as  were  other  accounts,  entered  and  kept  in  booka 
of  Cobb,  Herrick  &  Co.,  and  for  details  of  the  account  in 
question,  reference  was  made  to  such  entries  by  the  evidence. 
The  books  were  received  in  evidence,  subject  to  the  exception 
of  the  defendant.  There  were  weight-books  and  time-books, 
so  called,  and  another  to  which  the  entries  on  those  books  were 
taken.  To  prepare  the  way  for  the  introduction  of  these 
books,  it  was  proved  that  the  bookkeeper  daily  weighed  the 
iron  and  took  an  account  of  the  work,  and  made  the  entries  in 
the  books ;  and  in  respect  to  the  correctness  of  the  items  so 
taken  by  him,  and  as  to  whose  account  they  were  applicable, 
the  evidence  of  the  foremen  having  charge  of  the  work  and 
employes  in  the  shops,  was  given  as  well  as  that  of  some  of  the 
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members  of  the  finn  by  way  of  verification  of  the  charges  as 
so  entered ;  and  further  evidence  of  persons  who  had  made 
settlements  with  the  firm  of  their  accounts  upon  tlie  books 
was  given  bearing  upon  the  character  and  correctness  of  the 
accounts  kept  upon  them.  The  firm  had  in  their  service  a 
large  number  of  workmen ;  and  it  was  the  duty  of  the  lx)ok- 
keeper,  aided  by  the  foremen,  to  ascertain  what  the  work  was, 
and  for  whom  it  was  done,  and  make  entries  of  it  daily  in  the 
books.  The  method  by  which  the  evidence  tended  to  prove 
this  was  accomplished,  was  such  as  to  render  competent  as  evi- 
dence, the  entries  in  the  books  within  the  rule  applied  in 
Mayor,  etc,,  of  N.  Y.  v.  Sec.  Av.  R,  R.  Co.  (102  N.  Y.572); 
West  V.  Vcm  Tuyl  (119  id.  620) ;  In  re  McGoldrick  v.  Trap- 
hxigen  (88  id.  334).  And  the  question  of  its  weight  was  for 
the  referee. 

Mr.  Howe  was  the  inventor  of  what  was  called  a  three- 
cylinder  pump  and  of  one  later,  known  as  a  two-cylinder 
pump.  And  there  was  evidence  tending  to  prove  that  they 
were  the  only  kind  of  pumps  for  which  materials  were  fur- 
nished by  Cobb,  Ilerrick  &  Co.,  within  the  time  before  men- 
tioned. Then  the  defendant  offered  to  prove  the  cost  per 
pump  of  the  former  and  including  all  the  materials  furnished 
for  and  the  work  done  upon  them  by  that  company  during  the 
period  from  June  1,  1877,  to  January  14,  1878 ;  also  that  the 
amount  of  the  account  in  question  exceeded  by  several  hundred 
dollars,  the  cost  of  one  hundred  pumps  ready  for  the  market. 
The  evidence  was  excluded  upon  the  plaintiffs'  objections, 
and  exceptions  were  taken.  And  a  like  offer  and  ruling  and 
exception  were  made  and  taken  in  respect  to  the  two-cylinder 
pump.  There  was  evidence  to  the  effect  that  besides  putting 
the  prepared  materials  together,  the  painting  of  the  pumps 
constituted  substantially  all  the  work  of  completion.  The 
witness  appeared  to  be  qualified  to  give  the  evidence,  and  the 
offers  were  in  such  form  that  it  must  be  assumed  that,  if 
admissible,  the  facts  would  have  been  proven  in  a  proper 
manner.  The  controversy  had  relation  to  the  quantity  of 
materials  and  the  extent  of  the  work  performed  by  that  firm 
SiCKELS — Vol.  LXXIX.        U 
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within  the  limits  of  defendant's  order ;  and  upon  that  subject 
feliere  was  a  conflict  in  the  evidence  of  tlie  parties.  The 
account  upon  which  the  plaintiflFs  sought  to  recover  consisted 
ef  numerous  items  for  both  materials  and  work  in  preparing 
tliem.  The  question  was  not  simply  what  was  furnished  and 
done  for  Howe  or  for  liim  and  Cowles,  who  was  interested 
with  Howe  in  the  business,  but  for  wliat  the  defendant  was 
chargeable  by  virtue  of  his  order.  And  that  depended  upon 
the  call  made  upon  Cobb,  Herrick  &  Co.  for  and  the  supply 
by  them  of  materials  and  services  within  the  limitation  of  the 
order.  This  was  measured  by  number  of  pumps.  It  would, 
therefore,  seem  proper  to  prove  the  cost  to  Howe  and  Cowles 
of  all  the  materials  and  work  supplied  and  performed  by  the 
plaintiffs'  assignors  for  and  upon  each  pump.  In  tliat  view  it 
was  competent  for  the  defendant,  if  he  could,  to  prove  that 
tlie  aggregate  expense  of  the  construction  of  the  pumps,  not 
exceeding  the  prescribed  number,  for  which  such  materials 
and  work  were  supplied  and  done,  was  less  than  the  amount 
e>f  the  plaintiffs'  alleged  claim  founded  upon  such  account. 
This  would  have  been  a  step  on  the  way  to  proof  tending  to 
show  the  extent  of  the  defendant's  liability.  The  value  of  the 
evidence  offered  or  the  weight  of  it  is  not  the  subject  of  con 
sideration  here.  It  is  sufficient  that  the  evidence  was  com- 
petent and  that  the  defendant  may  have  been  prejudiced  by 
its  exclusion.     The  ruling  excluding  the  evidence  was  error. 

No  other  exception  appearing  in  the  record  was  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Follett,  Cli.  J.,  and  Vann,  J.,  not  sitting. 

Judgment  accordingly. 
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Eliphalet  Wood,  Appellant,  v,  Valentine  L.  Laky  et  al., 
Bespondents. 

In  every  case  triable  by  the  court  without  a  jury,  or  by  a  referee,  if  evidence 
is  presented,  there  must  be  a  decision  of  the  court  or  a  report  of  the 
referee  stating  separately  the  facts  found  and  the  conclusions  of  law 
based  thereon,  as  required  by  the  Code  of  Civil  Procedure  (§  1022)  in 
the  absence  thereof  the  judgment  cannot  be  reviewed. 

It  setnu,  however,  this  rule  does  not  apply  where  the  compiaint  was  dis 
missed  before  the  introduction  of  testimony,  or  where  judgment  was 
rendered  on  the  pleadings. 

Reported  below,  47  Hun,  550. 

(Argued  December  4,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  18, 1888,  which  modified,  and  affirmed  as  modified, 
a  judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jokn  C.  Ten  Eyck  for  appellant.  The  directors  elected  by 
preferred  stockholders  under  the  reorganization  plan  have  no 
power  to  issue  mortgage  bonds  in  excess  of  the  amount  author- 
ized therein.  {Warren  v.  Ding^  108  U.  S.  389 ;  Lockhart  v. 
Van  AUtyne,  31  Mich.  76 ;  St.  John  v.  Erie^  22  Wall  136 ; 
Jones  on  Kailroads,  §  620.)  The  declaration  of  a  dividend 
(other  than  a  stock  dividend)  out  of  earnings  which  had  been 
expended  by  the  directors  for  betterments,  is  illegal ;  although 
fluch  dividends  may  not  excee  the  amount  of  earnings  that 
would  have  been  applicable  for  that  pupose  if  they  had  not 
been  so  expended.  (iV.  T.,  L.  E.  &  IF.  R,  Co.  v.  NichoU^ 
119  D.  8.  296 ;  St.  John  v.  Erie,  22  Wail.  136-147 ;  Kent  v. 
Q,  M.  Co.j  78  N.  Y.  159.)  The  issuing  of  bonds  in  payment 
of  a  dividend  is  of  itself  illegal.  (2  K.  S.  1531,  §§  3,  28;  N. 
T.  Co.  V.  Miller,  6  Stewart,  163;  E.  E.  Co.  v.  Boward,  7 
Wall.  409 :  BarOett  v.  Brew,  57  N.  Y.  587 ;  Ujpton  v.  Tvbeir 
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cock,  91  D.  S.  47;  2  Black,  721;  N,  Bcmk  v.  Douglas,  1 
McCreary,  86 ;  Eichardaon  v.  H,  Ji,  Co.,  44  Vt.  622 ;  JSvcms 
V.  Coventry,  DeG.,  M.  &  G,  835 )  Wood  v.  Dummer,  3  Mass. 
308 ;  Merriman  v.  P,  Co.^  8  Pet  286 :  Cunan  v.  Arkansas, 
15  Hun,  304.)  The  words  "  capital  stock  "  used  in  section  2, 
JRevised  Statutes,  1533.  above  quoted,  have  been  decided  by 
this  court  to  refer  to  "  property  stock  "  as  distinguished  from 
*^  paper  stock,-^  and  the  object  ol  the  statute  is  to  keep  this 
property  stock  from  being  distributed  among  the  stockholders ; 
to  keep  it  intact  tor  the  benefit  of  creditors  and  in  order  to  ensure 
the  carrying  out  by  the  company  of  the  purposes  for  which  its 
franchises  were  given  to  it.  This  object  will  be  defeated  if 
bonds  secured  by  a  mortgage  on  the  "  property  stock  *'  may  be 
issued  in  payment  of  a  dividend,  (  Williams  v.  W.  U.  T.  Co., 
93  N.  Y.  162.)  In  the  absence  of  evidence  of  the  value  of 
the  bonds  which  it  is  sought  to  have  deifivered  up  for  cancella- 
tion, there  is  no  basis  for  the  granting  of  an  additional  allow- 
ance. {Connaughty  v.  8.  C.  Bank,  92  N.  Y.  401 ;  0.  <&  L. 
C.  li.  R.  Co,  V.  F.  (&  C.  R.  R.  Co.,  63  id.  176 ;  Weaver  v. 
Ray,  83  id.  89 ;  Coleman  v.  Chenny,  7  Kobt.  578 ;  Matthew- 
son  V.  Thompson,  9  How.  Pr.  231 ;  Tilman  v.  Powell,  13  id. 
117 :  Buchanan  v.  MorreU,  Id.  296.) 

Robert  W.  deForest  for  respondents.  The  plaintiff's  case 
rests  entirely  on  the  allegations  and  admissions  of  the  answer, 
and  upon  these  allegations  and  admissions  taken  as  a  whole. 
Tlie  plaintiff  cannot  rely  on  any  admissions  of  the  answer, 
except  in  connection  with,  and  as  modified  by,  the  accompany- 
ing affirmative  allegations.  {Goodyear  v.  De  la  Vergne,  10 
Hun,  537;  Vanderbilt  v.  Schreyer^  21  id.  541  ;  Rouse  v. 
Wliited,  25  N.  Y.  170.)  The  power  of  directors  of  a  corpo- 
ration to  borrow  money  for  corporate  purposes  and  to  pledge 
the  property  of  the  corporation  by  mortgage,  or  otherwise,  to 
secure  debts  so  incurred  witliout  any  vote  of,  or  assent  by,  the 
holders  of  its  common  stock,  is  unquestionable  m  the  absence 
of  some  statutory  or  other  limitation.  (Wood  on  Railways, 
527,  §  179.)    The  power  of  the  directors  to  distribute  net  sur- 
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plus  earnings  as  dividends  was  not  aflEected  by  the  fact  that 
these  surplus  earnings  had  been  invested  in  new  property, 
additions  and  betterments.  Sucli  an  investment  did  not  place 
this  surplus  beyond  the  reach  of  the  dividend-making  power 
of  the  directors.  {WiUiams  v.  W.  V.  T.  Co.,  93  N.  Y.  162; 
State  of  Ma/ryUnd  v.  B.  <&  O.  B.  B.  Co.,  6  Gill,  363 ;  Chaf- 
fee V.  R,  a.  Co.,  55  Vt.  110.)  These  dividends  constituted  a 
debt  to  the  preferred  stockholders  under  the  terms  of  the 
reorganization  agreement  and  the  preferred  stock  certificate, 
and  payment  of  the  dividend  in  five  per  cent  bonds  simply 
operated  as  a  discharge  of  tliis  debt  on  terms  more  favorable 
to  the  company  than  cash  payment.  {NichoU  v.  N.  Y.,  L.  E. 
<&  W.  R.  R.  Co.,  21  Blatchf .  177.)  Whether  these  dividends 
constituted  a  debt  or  not,  they  were  distinctly  within  the  divi- 
dend powers  of  the  directors,  and  not  affected  by  the  proviso 
that  dividends  should  be  non-cumulative.  {N.  Y.,  Z.  K  (&W. 
R.  R.  Co.  V.  NicUls,  119  U.  S.  306 ;  Boardman  v.  Z.  S.  <&  M. 
S.  R.  R.  Co.,  84  N.  Y.  174.)  The  courts  will  not  interfere 
with  the  discretion  of  directors  acting  within  the  scope  of  their 
authority  except  to  prevent  manifest  fraud  or  breach  of  trust. 
{Clearwater  y.  Meredith,  1  Wall.  25-40;  N.  Y,  L.  E.  dk  W. 
R.  R.  Co.  V.  NichoU,  119  U.  S.  304;  Beveridge  v.  N.  Y.  E. 
R.  R.  Co.,  112  N.  Y.  1.)  The  plaintiff  must  prove  damage 
to  warrant  interference  of  a  court  of  equity  in  the  internal 
affairs  of  a  corporation  which  lie  peculiarly  within  the  discre- 
tion of  its  directors.  Not  only  is  there  no  proof  of  damage 
in  this  case,  but  there  is  affirmative  proof  to  the  contrary. 
{Brovm  v.  M.  R.  Co.,  13  Vav.  32.)  The  alleged  wrongs  of 
plaintiff  are  wrongs  which  the  corporation  should  redress,  and 
the  plaintiff  has  no  standing  in  court  as  an  individual  stock- 
holder to  redress  these  wrongs  unless  he  has  first  requested  the 
corporation  to  do  so  and  they  have  failed  to  act.  {Haioes  v. 
OaUand,  104  U.  S.  450 ;  Dimpfel  v.  0.  <&  M.  R.  R.  Co.,  110 
id.  209.) 

Mar&us  T.  Ilun  for  respondents.     Directors  of  a  corpora- 
tion are  not  personally  responsible  for  acts  within  their  dis- 
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cretion  unless  fraud  be  proved.  In  declaring  the  dividend 
in  question  the  directors  acted  clearly  within  their  discretion, 
and  in  accordance  with  the  law  as  then  established  by  decis- 
ions of  the  United  States  Circuit  and  the  New  York  Supreme 
Courts,  {ffodges  v.  ]V.  K  S.  Co.,  1  R  I.  312;  Sperry's 
Appeal,  71  Penn.  St.  24;  E.  P.  Co.  v.  Lacey,  63  N.  Y.  422; 
Beoeridge  v.  N.  T.  E.  R.  R.  Co.,  112  id.  1.)  The  directors 
of  a  corporation  have  power  to  borrow  money  and  mortgage 
the  property  of  the  corporation  as  security  therefor,  without 
the  assent  or  approval  of  its  stockholders  unless  prevented  by 
statutory  prohibition.  This  principle  is  well  settled  by  practice 
and  decision.  {Curtis  v.  Leavitt,  15  N.  Y.  9.)  If  net  surplus 
earnings  have  been  expended  by  the  directors  in  betterments 
to  the  property,  the  directors  are  legally  authorized  to  pay 
dividends  in  the  shape  of  securities  in  lieu  of  cash  to  such 
stockholders  as  are  entitled  to  the  surplus  earnings.  (  Williams 
y.W.  U.  T.  Co.,  93  N.  Y.  162.)  ^Vliether  such  it  dividend 
should  be  declared  or  not  rests  in  the  discretion  of  the  board 
of  directors.  {JV.  T.,  L.  K  <&  W.  R.  R.  Co.  v.  mdiols,  119 
U.  S.  296.)  The  plaintiff  has  no  standing  to  assert  and  prose- 
cute the  rights  of  the  corporation.     {Barr  v.  N.  Y.,  L.  E.  cfe 

W.  R.  R.  Co.,  96  K  Y.  444;  Detroit  v.  Dean,  106  U.  S. 
537 ;  Dimpfel  v.  O.  (&  M.  R.  R.  Co.,  110  id.  209 ;  Dodge  v. 

Wheeler,  18  How.  Pr.  331 ;  Beveridge  v.  N.  T.  E.  R.  R.  Co., 
112  N.  Y.  1 ;  Morawetz  on  Corp.  §  243.) 

Parker,  J,  This  was  a  suit  in  equity,  and  the  relief 
demanded,  among  other  things,  was  that  a  certain  mortgage 
be  declared  to  be  void  and  of  no  effect ;  that  it  be  delivered 
up  to  be  canceled  of  record ;  and  that  the  bonds  sought  to  be 
secured  thereby  be  likewise  delivered  up  for  cancellation. 
The  answer  admitted  certain  allegations  of  the  complaint, 
specifically.  Others,  it  admitted  in  a  qualified  manner,  mak- 
ing, in  connection  therewith,  other  allegations  of  fact  by  way 
of  explanation  and  justification,  and  denied  others. 

The  cause  coming  on  for  trial  before  a  court  without  a  jury, 
the  plaintiff  presented  such  evidence  as  he  deemed  necessary 
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and  rested.  Thereupon  the  defendant  made  a  motion  to  dis- 
miss the  complaint.  Decision  was  reserved.  About  two 
months  later,  the  court  granted  the  motion  to  dismiss  and  a 
judgment  was  subsequently  entered  dismissing  the  complaint 
upon  the  merits  of  the  case. 

The  appeal  to  this  court  from  the  judgment  of  affirmance 
thereof  must  be  dismissed,  because  the  trial  court  failed  to 
comply  with  the  following  provisions  of  section  1022  of  the 
Code  of  Civil  Procedure :  "  The  decision  of  the  court,  or  the 
report  of  the  referee,  upon  the  trial  of  the  whole  issue  of 
fact,  must  state  separately  the  facts  found,  and  the  conclusions 
of  law."  When  a  complaint  is  dismissed  before  the  introduc- 
tion of  testimony  it  is  a  determination  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  in  such  case  a  situation  is  presented  which  does  not 
come  within  the  purview  of  that  section.  Neither  does  a 
case  where  judgment  is  rendered  on  the  pleadings.  {Eaton  v. 
WeUs^  82  N.  Y.  576.)  But  in  any  arid  every  case  triable 
before  a  court  without  a  jury  or  heard  by  a  referee,  if  any 
evidence  be  presented,  a  decision  stating  separately  the  facts 
found  and  the  conclusions  of  law  based  thereon  must  be  made. 
If  it  be  not  done,  the  judgment  cannot  be  reviewed.  {Bridger 
V.  Weeks,  30  N.  Y.  328.) 

The  Code  afforded  to  the  plaintiff  ample  opportunity  for 
protection  against  the  omission  of  the  court.  (§  1010.)  But 
he  did  not  avail  himself  of  it.  He  did  not  even  submit  in 
writing  a  statement  of  facts  which  he  deemed  established  and 
desired  the  court  to  find  as  provided  by  section  1023. 

A  difference  of  opinion  has  heretofore  existed  in  several 
of  the  departments  as  to  the  conditions  which  bring  a  case 
Mritliin  the  command  of  section  1022.  {People  ex  rel.  Cotton 
V.  Ranson^  2  N.  Y.  S.  K.  78 ;  Benjamin  v.  Aliens  7  Civil 
Pro.  K.  202;  Rousseau  v.  Bhau,  29  N.  Y  S.  K.  334;  Grange 
V.  Palmei\  31  id.  612 ;  Bishop  v.  Empire  Tran.  Co.,  5  J.  & 
S.  12.) 

An  examination  of  the  questions  to  which  the  counsel  for 
the  appellant  called  our  attention  on  the  argument  led  to  the 
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conclusion  that  no  error  was  comitted  at  General  Term,  but 
as  we  have  concluded  that  the  appeal  ought  to  he  dismissed, 
the  occasion  does  not  call  for  an  expression  of  the  reasons 
inducing  such  conclusion. 

The  appeal  should  be  dismissed. 

All  concur,  except  Bradley,  J.,  not  voting. 

Appeal  dismissed. 


The  Union  Cemetery  Association  et  al..  Respondents,  v. 
David  W.  McConnell  et  al.,  Appellants. 

In  an  action  brought  by  property  owners  in  the  city  of  Buffalo  to  deter- 
mine the  legality  of  certain  assessments  upon  their  premises  to  pay  the 
expense  of  macadamizing  a  street,  to  enjoin  the  city  from  enforcing  the 
collection  thereof,  and  to  restrain  payment  of  any  money  to  the  defend- 
ant McC,  who  was  the  contractor  for  the  work,  out  of  the  fund 
created  by  the  assessment,  it  appeared  that  the  contract  with  McC. 
provided  that  payments  should  be  made  to  him  semi-monthly,  as 
the  work  progressed,  at  the  discretion  of  the  common  council,  upon 
estimates  of  the  engineer  of  the  amount  of  work  actually  performed. 
The  only  finding  as  to  any  wrong  doing  by  any  city  officer  was  that 
the  city  engineer,  knowing  that  McC.  had  not  performed  the  work  in 
accordance  with  the  specifications,  had  recommended  the  common 
council  to  pay  McC.  out  of  said  fund.  There  was  no  finding  that  said 
recommendation  had  been  adopted,  or  that  the  common  council  were 
about  to  adopt  it,  or  had  fraudulently  or  wrongfully  directed  payments 
to  McC,  or  that  the  other  city  officials,  without  whose  acts,  under  the 
city  charter  (§  80,  tit.  2,  chap.  619,  Laws  of  1870),  money  could  not  be 
drawn  from  the  treasury,  were  threatening  to  do  any  wrong  or  improper 
act,  or  that  McC.  held  any  orders  or  warrants  that  have  not  been  paid. 
A  judgment  was  rendered,  declaring  the  assessments  void,  restraining 
their  collection,  and  enjoined  the  city  and  its  officers  from  drawing  any 
order  or  warrant,  or  directing  any  to  be  drawn,  on  said  fund  to  McC.  or 
his  order  until  the  work  was  completed  as  required.  The  General  Term 
reversed  the  judgment  as  to  the  assessments,  but  affirmed  the  residue 
thereof.  Held,  it  must  be  assumed  that  the  assessments  and  the  con- 
tract with  McC.  were  valid;  that  in  the  absence  of  a  finding  that  the 
duty  imposed  upon  the  common  council  by  the  charter  as  to  McC.'s  con- 
tract was  not  properly  and  rightfully  performed,  the  court  could  not 
interfere,  and,  therefore,  that  the  affirmance  was  error. 

(Argued  December  4,  1890;  decided  January  14,  1891.)  ' 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  in  part  and  reversed 
in  part  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

CHles  jK  StUwell  for  appellant  McConnell. 

Frank  G.  LaugUUn  and  TT.  F.  Worthington  for  the  City  of 
Buffalo,  appellant.  The  exception  taken  to  the  conclusion  of 
law,  that  the  plaintiffs  were  entitled  to  judgment  against  the 
city,  is  valid.     (Laws  of  1881,  chap.  531.) 

Frank  Jt  Perkins  for  respondent.  This  action  is  clearly 
within  the  equitable  jurisdiction  of  the  court.  {Overton  v. 
Olean,  37  Hun,  47  ;  Harvey  v.  McDoneU,  48  id.  409  ;  Clark 
V.  Dunkirk,  12  id.  184;  Sirmburg  v.  New  Torh  87  N.  Y. 
454;  iV.  Y,  L  Asylum  v.  Bd,  Su-prs.,  31  Hun,  116;  In  re 
N.  Y.  C.  Protectory,  77  N.  Y.  342 ;  Bank  of  CJvemung  v. 
Elmira^  53  id.  49 ;  Lathrop  v.  City  of  Buffalo,  3  Abb.  Ct. 
App.  Dec  33 ;  Boyle  v.  City  of  Buffalo,  71  N.  Y.  5  ;  In  re 
Raymond,  21  Hun,  229 ;  In  re  Righter,  16  Wkly.  Dig.  567 ; 
People  V.  City  of  Rochester,  54  N.  Y.  511 ;  Hassen  v.  City 
of  Rochester,  65  id.  516 ;  67  id.  529 ;  Tayl(yr  v.  Palmer,  31 
CaL  254;  In  re  Market  St.,  49  id.  546 ;  Thomes  v.  Gain,  35 
Mich.  162;  Kellogg  v.  City  of  Elizabeth,  40  K  J.  274; 
Morris  v.  Jersey  City,  40  id.  486 ;  Dillon  on  Mun.  Corp. 
§§  451,  809,  810,  811,  921,  922,  923,  924;  Henderson  v. 
Ztfmi<9rt  14  Bush.  [Ky.]  24;  McCafferty  v.  Mayor,  etc.,  1^ 
How.  Pr.  276 ;  Bond  v.  Newark,  19  N.  J.  Eq.  376 ;  Liehstein 
v.  Newark,  24  id.  200,  238;  U.  T.  Co.  v.  Weher,  96  III 
346 ;  Stme  v.  Veile,  38  Ohio,  314 ;  People  v.  Van  Vart,  65 
Barb.  331 ;  Smith  v.  City  of  Buffalo,  1  Sheld.  494;  Green  v. 
Mayor,  etc.,  3  T.  &  C.  753 ;  Dickerson  v.  Paiighkeepsie,  7 
Hun,  1;  75  N.  Y.  65;  Hersee  v.  Buffalo,  1  Sheld.  446.) 
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Tliis  action  may. also  be  upheld  under  chapter  531  of  the 
Laws  of  1881.  (1  K.  S.  [7th  ed.]  865 ;  Tappan  v.  Crissey, 
64  How.  Pr.  496  ;  Latham  v.  Richards,  15  Hun,  129.)  The 
facts  found  by  the  referee  are  not  excepted  to,  but  are  the 
conceded  facts  in  the  case ;  upon  these  facts  the  judgment  is 
authorized  and  should  be  sustained.  {B.  C.  Cemetery  v.  City 
of  Buffalo,  46  K  Y.  506.) 

Brown,  J.  This  action  was  brought  by  the  Union  Cemetery 
Association  of  Buffalo  and  six  other  plaintiffs  to  determine 
the  legality  of  certain  assessments  upon  the  plaintiffs'  premises 
levied  to  pay  the  exi>ense8  of  macadamizing  Delaware  street 
in  the  city  of  Buffalo,  and  to  enjoin  the  said  city  from  enforc- 
ing the  collection  thereof,  and  to  restrain  payment  of  any 
money  to  the  defendant  McConnell,  who  was  the  contractor 
for  doing  said  work. 

The  judgment  entered  upon  the  report  of  the  referee  before 
whom  the  action  was  tried  declared  said  assessments  void, 
restrained  their  collection,  and  enjoined  the  city  and  its  officers 
from  drawing  any  order  or  warrant,  or  from  directing  any 
order  or  warrant  to  be  drawn  upon  the  fund  created  by  said 
assessments  to  the  defendant  McConnell  or  any  other  person 
on  account  of  the  work  done  on  said  Delaware  street,  until 
said  work  should  be  done  and  completed  as  required  by  the 
specifications  and  until  the  further  order  of  the  court 

Upon  appeal  to  the  General  Term  that  court  reversed  that 
part  of  the  judgment  which  declared  the  assessments  void,  and 
restrained  their  collection,  and  adjudged  ''  that  the  judgment 
appealed  from  in  so  far  as  it  restrains,  enjoins  and  prevents 
the  city  of  Buffalo,  its  officers  and  agents,  and  particularly  the 
defendant,  the  treasurer  of  the  city  of  Buffalo,  and  each  and 
every  of  them,  from  paying  out  or  expending  any  money 
from  the  fund  created  or  to  be  created  by  the  collection  of  the 
assessments  contained  in  the  assessment>-roll  mentioned  and 
referred  to  in  the  pleadings  of  any  part  of  said  assessments 
upon  the  warrants  heretofore  drawn  upon  said  fund,  etc.,  etc., 
is  affinned." 
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From  the  last  qnoted  part  of  the  judgment  tlie  city  of 
Bufialo  and  the  defendant  McConnell  have  appealed  to  thi& 
court 

We  are  of  the  opinion  that  the  judgment  appealed  from 
cannot  be  sustained. 

Without  expressing  any  opinion  whether  an  action  might  be 
maintained  under  chapter  531  of  the  Laws  of  1881,  to  restrain 
payments  to  the  contractor  upon  the  facts  alleged  in  the  com- 
plaint, it  is  sufficient  to  say  that  the  action  was  not  brought 
under  that  statute,  and  by  reason  of  obvious  defects  cannot 
now  be  supported  by  it,  and  that  the  findings  of  the  referee 
do  not  sustain  the  Greneral  Term  judgment. 

There  is  no  finding  that  McConnell  holds  or  has  ever  had 
any  orders  or  warrants  that  have  not  been  paid.  The  only 
finding  on  that  subject  is,  "  that  there  has  been  collected  on 
said  roll  the  sum  of  $983.93,  and  there  has  been  paid  out  on 
orders  drawn  thereon  $619." 

But  treating  the  General  Term  judgment  as  an  aflirmation 
of  the  Special  Term,  and  intended  to  restrain  generally  pay- 
ments from  the  fund  until  the  work  was  completed,  the  judg- 
ment must  be  reversed. 

By  the  provisions  of  the  charter,  title  2,  section  30,  chapter 
619,  Laws  of  1870,  money  can  be  drawn  from  the  treasury 
only  on  warrants  authorized  by  the  common  council,  signed  by 
the  mayor  or  city  clerk,  and  countersigned  by  the  comp- 
troller, specifying  the  purpose  for  which  they  are  drawn,  and 
the  fund  out  of  which  tliey  are  payable.  The  contract  with 
McConnell  provided  that  payments  should  be  made  to  him 
semi-monthly  as  tlie  work  progresses,  at  the  discretion  of  the 
common  council,  upon  an  estimate  of  the  engineer  of  the 
amount  of  work  actually  performed.  The  only  finding  as  to 
any  wrong  doing  by  any  city  ofiicer  is  that  the  city  engineer, 
knowing  that  said  contractor  had  not  performed  the  work  in 
accordance  ^^ath  the  specifications,  had  recommended  to  the 
common  council  payment  to  said  contractor  out  of  the  fund. 

There  is  no  finding  that  the  common  council  had  adopted 
said  recommendation,  or  were  about  to  do  so,  or  had  fraudu- 
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lently  or  wrongfully  directed  payments  to  said  contractor,  or 
that  the  mayor,  city  derk  or  comptroller,  without  whose  acts 
money  could  not  be  drawn  from  the  treasury,  had  or  were 
threatening  to  do  any  wrong  or  improper  act. 

The  case  seems  barren,  therefore,  of  any  fact  that  would 
justify  the  court  in  restraining  the  city  and  its  officers  from 
performing  its  duty  toward  the  contract  in  question  which  the 
charter  had  plainly  devolved  upon  them. 

The  record  does  not  contain  any  opinion  of  the  General 
Term,  and  we  are  not  informed  of  the  reasons  for  the  judg- 
ment of  that  learned  court. 

As  the  case  came  to  us  we  must  assume  that  the  assessment 
and  the  contract  with  McConnell  are  valid. 

The  plaintiffs'  contention  is,  that  as  the  work  was  not  done 
in  accordance  with  the  specifications,  and  has  not  materially 
benefited  or  improved  their  property,  the  contractor  should 
not  be  paid.  Their  claim  is  certainly  reasonable  and  equit- 
able, and  the  contractor  should  not  he  paid  until  he  has  per- 
formed his  contract. 

But  the  charter  has  devolved  upon  the  common  council  the 
duty  of  -auditing  the  contractor's  bills,  and  determining  w^hen 
and  in  what  sums  he  should  be  paid,  and  in  the  absence  of  any 
finding  by  the  referee  that  that  duty  was  not  being  properly 
and  rightfully  performed  the  court  cannot  interfere. 

We  are  of  the  opinion  that  the  complaint  states  but  one 
cause  of  action,  and  tliat,  assimiing  as  we  must  tliat  the  assess- 
ments were  legal,  the  judgment  appealed  from  cannot  be  sus- 
tained in  the  facts  found  by  the  referee.  It  must,  therefore, 
be  reversed,  and  the  complaint  dismissed,  witli  costs  to  the 
appellants  in  all  courts. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  reversed. 
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"Elizabeth   A,   L.   Hyatt,   Respondent    and    Appellant,  v. 
Joshua  K.  Ingalls  et  al,  Respondents  and  Appellants. 

Where,  by  an  agreement  between  the  parties,  a  patentee  grants  to  a 
licensee  the  right  to  make  and  sell  his  inventions,  and  the  licensee 
acknowledges  the  validity  of  the  patent  and  stipulates  to  pay  royalties, 
an  action  to  recover  the  royalties  does  not  arise  under  any  act  of  con- 
gress in  relation  to  patents,  and  is  within  the  Jurisdiction  of  the  state 
courts. 

In  such  an  action,  where  part  of  the  relief  demanded  is  a  rescission  of  the 
agreement  because  of  defendant's  breach  of  the  contract,  and  that  relief 
is  granted,  plaintiff  is  entitled  to  an  accounting  and  payment  of  royal- 
ties up  to  the  time  of  the  entry  of  judgment,  but  relief  by  injunction 
against  future  acts  on  the  part  of  defendant  will  not  be  granted. 

A  patent,  for  an  improvement  in  illuminated  basements  and  basement 
extensions,  sidewalks,  roofs,  etc.,  was  issued  to  plaintiff  in  1867,  and 
reissued  in  1878.  By  an  agreement  made  in  November,  1878,  plaintiff 
granted  to  defendants  the  exclusive  right  to  manufacture  and  sell  within 
certain  territorial  limits  the  illuminated  tile  work  covered  by  the  patent 
and  its  reissue.  It  was  provided  that  the  license  should  last  during  the 
continuance  of  the  patent,  or  any  extension  or  renewal  thereof.  Tlie 
licensees  recognized  the  validity  of  the  patent,  and  expressly  consented 
that  it  might  be  i-eissiied  by  plaintiff  as  often  as  she  sliould  choose  to  do 
so.  Defendants  agreed  to  pay  a  specified  royalty  for  tiles  or  plates  used 
for  the  purposes  specified  in  the  patent.  They  manufactured  and  sold 
the  patented  articles,  and  up  to  August  1,  1881,  paid  royalties  thereon. 
In  September,  1881,  plaintiff  obtained  a  reissue  of  the  patent,  and  there- 
after defendants  refused  to  pay  royalties,  altliough  Uicy  continued  to 
manufacture  and  sell.  Plaintiff  thereupon  notified  them  that  the  license 
was  forfeited.  In  an  action  to  procure  a  cancellation  of  the  agreement, 
an  accounting  and  payment  of  royalties,  and  an  injunction  restraining 
defendants  from  selling  or  using  the  articles  embraced  in  the  patent, 
defendants  sec  up  as  a  defense  that  the  reissued  letters  patent  were  void 
because  they  embraced  other  clauses  than  those  covered  by  the  previous 
letters,  and  omitted  specifications  and  claims  which  were  in  the  latter, 
and  that  the  state  court  had  no  jurisdiction.  Held,  that  the  action  did 
not  arise  under  any  law  of  congress  relating  to  patents,  and  was  within 
the  state  jurisdiction. 

Also  Jield^  that  defendants  having  acknowledged  the  validity  of  tlic  patent 
and  consented  to  a  reissue  tlierecf,  were  estopped  from  questioning  it. 

Also  lield^  that  while  the  reissued  letteps  were  apparently  broader  than  the 
former  ones,  yet  as  they  substantially  embraced  tlic  claims  represented 


134 

93 

127 

130 

VZ\ 

93 

130 

308 

190 

648 

124 

93 

13S 

504 

\2\ 

93 

135 

313 

124 

98 

161  692 

34  Hyatt  v.  Ingalls  et  al.  [Jan., 


Statement  of  case. 


by  the  latter,  they  were  invalid  cnly  as  to  the  excess,  and  so  defendants 
were  not  prejudiced  by  the  reissue;  and  that  as  it  was  a  matter  simply 
of  comparative  construction  of  the  different  letters,  it  could  be  passed 
upon  by  the  state  court. 

Also  held,  that  the  service  of  the  notice  of  forfeiture  given  by  plaintiff  and 
the  claim  of  forfeiture  in  the  complaint  did  not  destroy  the  effect  of  the 
contract  as  an  estoppel,  as  defendants  continued  tliereafter  to  use  and 
sell  the  patented  articles  in  the  manner  authorizec^  by  the  license;  and 
that  they  could  not  assert  as  a  defense  that  in  doing  so  they  did  not  pro- 
ceed under  it. 

It  appeared  that  in  January,  1882,  plaintiff  brought  an  action  against 
defendants  to  recover  royalties  for  the  quarter  ending  November  1, 1881, 
and  such  action  was  pending  at  the  time  of  the  commencement  of  this 
action.  The  recover}'  in  this  action  included  the  royalties  for  that 
quarter.  It  appeared,  however,  that  several  years  before  the  referee's 
report  was  made,  upon  which  final  judgment  in  this  action  was  entered, 
the  former  action  was  discontinued  by  tlie  consent  of  defendants'  attor- 
neys. Held,  that  the  defense  of  a  former  action  pending  was  not 
available. 

The  referee  refused  to  find  that  defendants  were  liable  to  account  for 
illuminating  tiles  when  they  had  inserted  glasses  in  iron  which  were 
adapted  or  could  be  used  for  illuminating  roofs  of  areas  or  basement 
extensions,  and  had  not  shown  they  were  so  used;  he  also  refused  to  find 
that  they  were  liable  to  account  for  all  such  tiles  adapted  to  such  use, 
manufactured  and  sold  by  them  to  others  to  be  used,  as  the  defendants 
had  not  shown  were  so  used.  Held,  no  error;  that  while  it  was  defend- 
ants'  duty  to  account  for  all  sales  of  tiles  which  were  used  for  the  licensed 
purposes,  they  were  not  chargeable  under  the  contract  for  tiles  sold 
which  were  not  so  used,  or  because  they  did  not  know  to  what  use  they 
were  in  fact  applied;  and  that  the  burden  was  upon  plaintiff  to  show 
that  tiles  sold  by  defendants  were  used  for  the  purposes  specified,  to 
entitle  her  to  royalties  thereon. 

(Argued  December  8,  1890;  decided  January  14,  1891.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  7,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee  appointed  in 
pursuance  of  an  interlocutory  judgment  herein,  which  inter- 
locutory judgment  was  modified  and  affirmed  as  modified  by 
an  order  of  the  General  Term,  made  December  3, 1883,  which 
order  was  also  brought  up  for  review. 
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The  action  was  founded  upon  alleged  rights  secured  to  the 
plaintiff  by  letters  patent  of  the  United  States  of  date  August 
27, 1867,  and  reissued  August  6, 1878,  for  tlie  improvement  in 
illuminated  basements  and  basement  extension  sidewalks,  roofs, 
etc.,  and  upon  agreements  between  her  and  the  defendants, 
and  the  relief  sought  was  that  the  defendants  account  to  her 
for  royalties  under  the  alleged  agreement  and  Ucense;  that 
such  agreement  and  license  be  declared  forfeited,  and  that  the 
defendants  be  enjoined  from  manufacturing,  selling  or  using 
the  articles  embraced  in  such  letters  patent. 

On  November  21,  1878,  the  plaintiff,  with  Thadeus  Hyatt 
and  Theodore  Hyatt,  entered  into  an  agreement  with  the 
defendants  and  other  firms  reciting  that  letters  patent  were 
granted  to  the  plaintiff  on  the  application  of  Thadeus  Hyatt, 
August  27,  1867,  and  reissued  August  6,  1878,  and  whereby 
they  agreed  to  license  the  defendants  and  such  other  firms 
imder  such  letters  patent  to  manufacture  or  sell  to  be  used  in 
the  territory  there  mentioned,  the  illuminating  tile  work  cov- 
ered by  such  letters,  and  to  license  no  other  party  without  their 
consent  in  such  territory.  And  the  plaintiff  agreed  not  to 
engage  in  manufacturing  tiling  for  or  laying  any  basement 
extension,  nor  tiling  of  any  kind  covered  by  such  letters  patent, 
and  Thadeus  and  Theodore  Hyatt  joined  with  her  in  such 
agreement  with  certain  qualifications.  The  defendants  and 
mich  other  firms  agreed  to  pay  the  plaintiff  thirty  cents  per 
sfjuare  foot  of  the  illuminated  tiles  or  plates  used,  of  which 
they  were  to  render  accounts  quarterly  on  first  of  February, 
May,  August  and  November  to  the  plaintiff.  This  instrument 
contained  other  provisions  which  it  is  now  unnecessary  to 
mention.  On  the  same  day  the  plaintiff  entered  into  a  further 
agreement  with  the  defendants  reciting  as  in  the  other,  and 
further  tliat  the  plaintiff  had  by  the  other  agreement  agreed 
to  give  and  the  defendants  to  take  a  license  under  such  patent 
to  make  illuminated  basements  and  basement  extensions  and 
to  manufacture  illuminating  materials  of  the  same.  Then 
followed  these  provisions : 

*'  Art.  1.  The  said  Joshua  K.  Ingalls  and  Jacob  Mark  hereby 
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acknowledge  the  validity  of  the  said  letters  patent  to  the  said 
Elizabeth  Adelaide  Lake  Hyatt. 

"  Art.  2.  The  said  Joshua  K.  Ingalls  and  Jacob  Mark  con- 
sent that  the  said  E.  A.  Lake  Hyatt  may  without  prejudice 
to  this  agreement  hereafter  reissue  when  and  as  often  as  she 
shall  choose,  the  said  patent  of  August  27.  1867,  as  reissued 
6th  August,  1878." 

Then  it  proceeded  that  the  plaintiff  on  the  terms  and  con- 
ditions therein  mentioned  licensed  the  defendants  to  manu- 
facture and  sell  at  any  place  within  such  territory ;  that  the 
license  should  not  be  transferred  without  her  consent,  etc. ; 
that  the  defendants  should  at  the  end  of  each  quarter  render 
an  account  in  writing  under  oath  to  the  plaintiff  and  make 
payments  for  all  illuminating  work  sold  and  sent  away  from 
their  premises  to  be  used  for  the  purpose  of  making  illumi- 
nating basements  and  basement  extensions ;  that  if  either  party 
should  knowingly  and  intentionally  violate  the  agreement  such 
party  should  forfeit  all  rights  under  it ;  and  that  the  agree- 
ment should  be  valid  and  binding  during  the  continuance  of 
the  letters  patent  and  any  extension  of  them.  The  parties  pro- 
ceeded under  these  contracts  and  license,  and  the  defendants 
paid  the  royalties  until  in  1879,  when  a  controversy  arose 
l>etween  them  in  which  were  involved  the  other  parties  to  the 
first  mentioned  agreement,  and  suits  were  commenced.  After- 
wards on  November  24,  1880,  tlie  matters  were  compromised, 
and  a  further  contract  entered  into  between  all  the  parties  recit- 
ing the  fact  that  controversies  had  arisen  whereupon  they 
made  the  supplemental  agreement  to  the  effect,  that  the  agree- 
ment first  above  mentioned,  was  ratified  and  reaffirmed  except 
so  far  as  it  was  inconsistent  with  the  provisions  of  this  one  ; 
that  such  suits  should  be  discontinued ;  that  the  plaintiff  dis- 
charged the  defendant's  finn  of  Mark  &  Ingalls  and  all  the 
other  firms  and  each  of  them  from  the  payment  of  all  royalties 
under  their  several  licenses  of  November  21,  1878,  for  the 
period  of  six  months ;  that  nothing  in  the  agreement  or  licenses 
shall  bind  them  to  the  payment  of  royalties  for  roofs  or  roof 
lights,  other  than  basement  extension  root's,  until  such  other 
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roofs  or  roof-lights  shall  have  been  judicially  determined  to  bo 
covered  by  the  patent.  The  defendants  rendered  their  accounts 
to  the  plaintiff  up  to  and  not  lat^r  than  November  12,  1881, 
and  paid  her  royalties  to  and  not  i^ter  August  1,  1881.  In 
January,  1882,  the  plaintiff  caused  to  be  served  upon  the 
defendants  a  notice  as  follows : 

^'  Messrs.  Ingalls  &  Mark  : 

"  Gentlemen — In  view  of  your  failure  to  make  return  in 
writing  and  payments  of  royalties  to  me  as  required  by  the 
license  granted  by  me  to  you  November  21,  1878,  under  my 
patent  for  improvement  in  illuminated  basements,  basement 
extensions,  etc.,  and  your  expressed  determination  not  to  make 
any  further  such  returns  or  payments  I  herewith  notify  yon 
thAt  I  deem  the  said  license  forfeited  by  you  and  as  no 
longer  existing.  Yours,  etc., 

"E.  A.  L.  HYATT, 
"  By  Wm.  F.  Scon,  her  Atty, 
"  Dated  New  York,  January  14,  1882." 

This  action  was  commenced  in  October  following.  And 
the  trial  court  directed  judgment  forfeiting  the  defendants* 
license  and  forever  restraining  them  from  manufacturing,  etc., 
illuminating  roofs,  roof  pavements,  basements,  basement  exten- 
sions, etc. ;  also  that  tlie  plaintiff  have  an  accounting  and  a  ref- 
erence for  that  purpose ;  and  that  she  recover  the  amount  found 
due  her  for  royalties,  with  interest  and  costs,  and  interlocutory 
judgment  was  entered  accordingly.  On  appeal  from  that 
judgment  the  General  Term  so  modified  it  as  to  strike  out  the 
injunctive  relief  granted,  and  as  to  limit  the  time  of  account- 
ing to  that  between  November  1,  1881,  and  the  time  of  entry 
of  the  interlocutory  decree,  and  as  so  modified  it  was  affirmed. 
Then  followed  an  extended  hearing  before  the  referee,  his 
report,  final  judgment,  and  its  affirmance. 

Further  facts  are  stated  in  the  opinion. 

George  TI^.  FaTi- /SZyci  for  plaintiff.     The  questions  involved 
upon  the  appeal  herein  from  the  interlocutory  judgment  were 
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passed  upon  in  plaintiffs  favor  bj  this  court  in  tlie  case  of  tliis 
plaintiff  against  the  Dale  Tile  Manufacturing  Company.  (125 
U.  S.  46 ;  106  N.  Y.  651.)  The  service  of  the  notice  by  the 
plaintiff  on  January  12,  1882,  declaring  the  license  forfeited, 
is  no  bar  to*  this  suit.  ( U.  Mfg,  Co.  v.  Lounshiry^  41  N.  Y. 
363 ;  Hartell  v.  TU^hman^  99  TJ.  S.  547 ;  Adanis  v.  Meyroae^ 

2  McCreary,  360.)  The  plea  of  a  former  action  pending,  as  a 
bar  up  to  November  1,,1881,  is  not  sustained  by  the  complaint 
put  in  evidence.  (StotceU  v.  Chamberlain^  60  N.  Y.  272 ; 
Kelsey  v.  Ward,  16  Abk  Pr.  9^-103 ;  38  N.  Y.  83 ;  1  Barb. 
Ch.  125  ;  1  Daniels'  Ch.  632 ;  Story  on  Eq.  PL  §  736 ;  White 
V.  Smith,  7  Hill,  520 ;  AveriU  v.  PatUrson,  10  N.  Y.  500 ; 

3  How.  Pr.  414;  15  N.  Y.  S.  K.  794.)  By  the  acceptance  of 
a  license  and  agreement  to  pay  royalty  for  the  use  of  a  patented 
device,  the  defendants  are  precluded  from  showing  the  inva- 
lidity of  the  patent  in  an  action  for  the  recovery  of  royalty. 
{Mar8td7i  v..  SweUy  6&  N.  Y.  206 ;  82  id.  530 ;  Jlyatt  v.  i>. 
T.  M.  Co.,  8  K  Y.  S.  K.  631 ;  Skinner  v.  W  A.  W.  M.  <& 
li.  Co.,  14  id.  317 ;  P.  M.  Co.  v.  Owsley,  27  Fed.  Eep.  108 ; 
Starling  v.  S.  P.  P.  Works,  32  id.  290.)  The  defendants  are 
liable  to  account  for  all  tiles  adapted  for  covering  basement 
extension,  and  manufactured  and  sold  by  them,  or  manufac- 
tured and  used  by  them,  which  they  have  not  shown  were 
actually  used  for  purposes  other  than  basement  extension,  or 
how  umcli  material  wa&  to  be  used.  {E.  Co.  v.  Goodyear,  9 
Wall.  864 ;  Walker  on  Patents,  §  719 ;  Hoot  v.  P.  Co.,  105 
U.  S.  214 ;  Miller  v.  Whilton,  36  Me.  585  ;  Lupton  v.  White, 
15  Vesey,  440 ;  Dexter  v.  Arnold,  2  Sum.  108 ;  Copeland  v. 
Crane,  9  Pick.  73,  79.)  The  defendants  are  liable  upon  the 
same  principle  as  contributory  infringers  are  in  infringement 
eases.  This  principle  of  contributory  infringement  is  of  great 
antiquity  and  universally  supported.  (  Wallace  v.  Holmes,  9 
Blatchf.  65 ;  Richardson  v.  Ifoyes,  10  Pat.  O.  Gazette,  507 ; 
Bowker  v.  Doios,  2  B.  &  A.  518;  A.  Co.  v.  Payne,  27  Fed. 
Rep.  559 ;  Travel's  v.  Beyer,  26  id.  450 ;  C.  Co.  v.  Siinms, 
106  U.  S.  89 ;  1  Black,  427 ;  1  Wall.  78.)  The  subsequent 
acts  of  the  parties  with  reference  to  the  construction  of  their 
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contract  obligations  are  controlling  upon  them.  {City  of 
Chicago  v.  Sheldon,  9  Wall.  40 ;  Nickerson  v.  A.  T.  &  S,  F. 
R,  jR.  Co.,  17  Fed.  Kep.  408 ;  3  McCrary,  455 ;  Boody  v.  B. 
dk  B.  B.  B,  Co.,  3  Blatchf .  25 ;  24  Vt.  666 ;  Beading  v.  Gray, 
6  J.  &  S.  79 ;  Stokes  v.  Becknagel,  6  id.  368 ;  Beachemn  v. 
Eckford,  2  Sandf.  Ch.  116;  H.  <&  iV^.  IT.  B.  B.  Co.  v.  JV. 
T.,  N.  n.  <&  H.  B.  B.  Co.,  3  Robt.  411 ;  Gray  v.  Gannon, 
4  Hun,  57 ;  Kester  v.  Beynolda,  6  id.  626.) 

Edward  D.  McCarthy  for  defendants.  This  is  an  infringe- 
ment suit  in  its  whole  scope  and  meaning.  An  infringement 
of  a  patent  is  the  manufacture,  use,  or  sale  of  the  protected 
invention  by  any  person  not  duly  authorized  to  do  so.  These 
are  the  very  acts  which  the  plaintiflE  alleges  that  the  defend- 
ants have  committed.  If,  therefore,  the  reissued  patent  of 
1881  was  valid,  the  defendants,  by  their  refusal  to  recognize  it 
and  to  pay  fees,  became  infringers  and  liable  to  be  perpetually 
enjoined.  Over  such  an  action,  the  Federal  Coui-ts  have 
exclusive  jurisdiction.  {Kayser  v.  Arnold,  41  Hun,  275 ; 
C  S.  S.  Co.  V.  CUrk,  100  N.  Y.  365 ;  Kelly  v.  K.  S.  Mfg. 
Co.,  15  Bradw.  547 ;  Smith  v.  S.  L.  M.  Co.,  22  O.  G.  587; 
20  Blatchf.  360;  19  Fed.  Eep.  825;  Campbell  v.  James,  18 
O.  G.  1111;  2  Fed.  Rep.  338;  18  Blatchf.  92;  5  B.  &  A. 
354;  Satterthwaite  v.  Marshall,  4  Del.  Ch.  337;  Meserole 
V.  U.  P.  C.  Co.,  3  Fish,  483 ;  6  Blatchf.  356 ;  Bloomer  v. 
Giljnn,  4  Fish,  50;  B.  G.  Co.  v.  B.  cfe  S.  Co.,  36  Fed. 
Rep.  309 ;  29  id.  295 ;  32  id.  627;  S.  C.  Co.  v.  Sheldon,  5 
Fish,  477;  10  Blatchf.  1;  C.  P.  Co.  v.  Wolf,  28  Fed.  Rep. 
814 ;  37  O.  G.  567 ;  Bell  v.  McCullough,  1  Fish,  380 ;  1 
Bond,  194;  H.  S.  Mfg.  Co.  v.  Poii^ei^,  34  Fed.  Rep.  745; 
Cohn  V.  N.  B.  Co.,  3  B.  &  A.  568 ;  15  O.  G.  829 ;  Moody 
V.  Faher,  5  O.  G.  273 ;  Hohnes,  325 ;  1  B.  &  A.  41 ;  Star- 
ling  V.  S.  P.  P.  ^y(yrks,  41  O.  G.  818 ;  32  Fed.  Rep.  290; 
127  U.  S.  376 ;  43  O.  G.  1350 ;  C<y^ell  v.  Bostwick,  39  Fed. 
Rep.  421 ;  Brooks  v.  Stolley,  3  McLean,  525 ;  Woodwo7*th 
V.  Weed,  1  Blatchf.  165 ;  Goodyear  v.  I.  B.  Co.,  4  id.  m ; 
Wilson  V.  Sherman,  1  id.  536.)     Plaintiff  was  bound  to  sue 
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either  for  an  injunction  and  account  or  for  fees,  as  the  defend- 
ants cannot  be  treated  both  as  infringers  and  licensees.  {Miller 
V.  Tuska,  87  N.  Y.  169 ;  49  id.  168 ;  Shelley  v.  Brannun^ 
4  Fish,  198 ;  2  Biss.  315 ;  Goodyear  v.  ffiUs,  3  Fish,  134 ; 
Porter  v.  MuUer,  2  id.  463 ;  Goodyear  v.  Day^  2  Wall.  283; 
24  Blatchf.  269 ;  38  Fed.  Kep.  747 ;  3  B.  &  A.  578;  Miller 
V.  B.  Co.,  104  U.  S.  350.)  If  the  bill  had  not  contained  the 
demand  for  an  injunction,  but  only  for  an  account  of  profits 
and  royalties,  the  local  court  would  still  have  been  powerless. 
The  demand  for  an  account  of  profits  and  royalties,  of  itself,  pro- 
supposes  an  infringement  and  right  of  injunction.  {Boot  v.  B. 
B.  Co,,  105  U.  S.  194 ;  Collum  v.  Simms,  2  Hare,  554 ;  Parrott 
V.  PalTner,  3  M.  &  K.  632;  Smith  v.  Z.  cfe  S.  W.  B.  B.  Co.^ 
Kay,  408;  Baily  v.  Taylor,  1  K.  &  M.  73;  Crossley  v. 
BSverly,  Web.  P.  C.  119 ;  Daniel's  Ch.  Pr.  1797 ;  Stevens 
V.  Haddvng,  17  How.  Pr.  455.)  No  Court  of  Equity,  whether 
State  or  Federal,  will  entertain  an  action  of  accounting  between 
a  licensor  and  his  licensee.  {Boot  v.  B,  Co.,  105  U.  S.  207 ; 
Marvin  v.  Brooks,  94  N.  Y.  80 ;  E.  Co.  v.  B.  Co.,  11  WaU. 
488.)  If  tlie  equity  could  intervene  to  adjudge  this  worthless 
paper  to  be  canceled,  which  both  parties  had  abrogated,  which 
was  not  assignable,  and  which  contained  no  element  of  a  tinist, 
then  it  could  entertain  jurisdiction  of  any  contract  whatso- 
ever, which  was  evidenced  by  a  written  paper.  {Field  v. 
Ilolhrooh,  6  Duer,  597;  75  N.  Y.  397.)  The  answer  alleges 
that  the  last  reissue  was  invalid.  Tlie  question  thus  presented 
is  a  federal  question,  and  a  state  tribunal  cannot  entertain  it. 
(103  U.  S.  603.)  Not  one  act  or  word  of  the  defendants  exists 
on  which  estoppel  can  be  predicated.  ( Woodworth  v.  Cooky 
2  Blatchf.  160 ;  Burr  v.  Dm^ee,  2  Fish,  283.)  It  was  error  to 
allow  the  plaintiff  $632,  a  sum  alleged  to  be  due  on  account 
stated  up  to  November  1, 1881.  {Greshwn  v.  Lyo7i,  16  Barb. 
465  ;  Dawley  v.  Brown,  9  Hun,  461 ;  McCloskey  v.  Ha/mrnily 
15  Fed.  Kep.  750.)  The  original  patent  of  1867,  the  reissue 
of  1878,  and  the  reissue  of  1881,  are  now  before  the  court, 
and  if  the  question  were  res  nova  still,  an  inspection  and  com- 
parison of  the  papers,  with  their  specifications  and  claims,  show 
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that  the  reissue  is  absolutely  void.  {Russell  v.  Dod^e^  93  XJ. 
S.  460;  P(mder  Co,  v.  Powder  Worlds,  98  id.  126 ;  TT.  cfc  M, 
Co,  V.  Wilmn,  16  J.  &  S.  160 ;  Driven  WelU  Cases,  16  Fed. 
Eep.  387-394,  399 ;  B.  W.  P.,  W.  cfe  M,  Co.  v.  Fuchs,  Id. 
667;  OonM  v.  Spic^r,  15  id.  344;  S.  M.  Co.  v.  Goodrich,  Id. 
455  ;  Moffett  v.  liogers^  106  U.  S.  423 ;  Turner  v.  Dover  Co., 
Ill  id.  319;  ^Vhite  v.  Dunbar,  119  id.  47;  Miller  v.  ^/^a** 
Co.,  104  id.  350,  352,  355;  Mahn  v.  JIarwood,  112  id.  354; 
21  Blatchf.  66,  67;  R.  R.  Co.  v.  Mellon,  104  id.  118;  ir/;i<7 
V.  Anthony,  106  id.  145 ;  Gosling  v.  Roberts,  Id.  39 ;  Z.  Co. 
V.  Higgins,  105  id.  580;  ^a?/fe  v.  Frantz,  Id.  160-164; 
Matthews  v.  J^.  (^^o.,  Id.  5^57.)  The  plain  language  of  the 
contract  shows  that  the  referee  erred  in  charging  defendants 
for  roof  coverings  over  area-ways.  {Mille7*  v.  B,  Co.,  104 
U.  S.  352;  106  id.  145.)  The  contention  that  this  tile  is  a 
necessary  part  of  an  illuminating  roof,  and  that  an  illuminat- 
ing roof  covers  an  extended  basement,  and  that  an  extended 
basement  is  the  thing  invented ;  ergo^  that  every  tile  which 
we  sold  must  be  accounted  for  now  because  it  might  be  used 
to  light  an  extended  basement,  is  erroneous.  (16  Pet  336-341 ; 
1  Black,  427;  1  Wall.  78,  79;  1  Curtis,  260-279.) 

Bkadley,  J.  The  defendants'  appeal  goes  to  the  founda- 
tion of  the  action.  The  plaintiff's  appeal  has  relation  only  to 
the  subject  of  the  direction  given  for  the  accounting  of  the 
defendants.  The  plaintiff,  by  her  complaint,  referred  to  and 
set  forth  the  granting  to  her  of  the  letters  patent  of  1867,  the 
reissuing  of  them  in  1878  and  in  September,  1881,  the  agree- 
ments with  the  defendants  and  the  license  to  them  to  make 
illuminating  basements  and  basement  extensions  under  such 
patent,  and  alleged  that  they  did  sell  such  work  and  render 
accounts  quarterly  up  to  November  1, 1881 ;  that  they  had  not 
paid  royalties  for  the  quarter  ending  on  that  day ;  that  since 
then  they  had  refused  to  render  any  account ;  and  that  they 
had  repudiated  their  agreement  and  asserted  their  right  to 
manufacture  and  sell  such  illuminating  work  without  the  Ucense 
and  consent  of  the  plaintiff ;  and  she  further  alleged  that  the 
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defendants  intentionally  violated  their  agreement,  and  by  virtue 
of  the  terms  and  conditions  of  it  and  the  license,  and  by  reason 
of  such  refusal,  the  rights  and  privileges  of  the  defendants 
under  those  instruments  have  ceased  and  become  wholly  for- 
feited ;  that  by  the  continuance  of  the  manufacture  and  sale 
by  them  of  the  patented  articles,  and  the  use  and  operation  by 
them  of  the  license,  the  plaintiff  was  at  the  time  of  the  com- 
mencement of  the  action  suffering  irreparable  injury  and  dam- 
age ;  and  tliat  the  plaintiff  has  kept  and  performed  such  agree- 
ments and  license  on  her  part  The  defendants,  amongst 
various  matters  of  defense,  alleged  that  the  letters  patent  reis- 
sued in  September,  1881,  were  void,  because  they  embraced 
more  and  other  claims  than  were  included  in  the  reissue  of 
1878,  and  omitted  specifications  and  claims  which  were  in  the 
latter. 

It  is  contended  by  the  defendants'  counsel  that  this  suit  wae 
for  alleged  infringement  of  letters  patent,  and  that  the  state 
court  had  no  jurisdiction  of  the  subject-matter ;  and  the  defend- 
ants alleged  that  the  issue  made  by  the  portion  of  the  answer 
before  mentioned  denied  to  such  court  jurisdiction  to  try  it. 
If  this  were  an  action  for  infringement  of  letters  patent,  pre- 
senting a  controversy  arising  xmder  the  patent  laws  of  the 
United  States,  it  would  be  a  case  exclusively  in  the  jurisdiction 
of  the  Federal  Court.  But  while  the  allegations  of  the  com- 
plaint contain  elements  of  an  action  for  infringement  of  the 
plaintiff's  patent,  it  may  be  observed  that  it  is  founded  upon  a 
contract  between  the  parties,  and  the  forfeiture  sought  is  for  a 
breach  of  such  contract  by  the  defendants.  In  that  view  the 
controversy  does  not  arise  under  any  act  of  congress  in  relation 
to  patents,  and  is  within  the  state  jurisdiction.  {Ilartell  v. 
TU^hiian,  99  U.  S.  547 ;  Dale  TiU  Mfg.  Co,  v.  Ilyatt,  125 
id.  46 ;  Continental  Store  Servwe  Co.  v.  Clark^  100  N.  Y. 
365.)  It  is  urged,  however,  that  the  issue  as  to  the  validity  of 
the  letters  patent  alleged  to  have  been  reissued  in  1881,  is  one 
not  within  the  jurisdiction  of  the  state  court ;  and,  at  all  events, 
that  the  plaintiff  was  not  entitled  to  recover  upon  the  evidence 
bearing  upon  that  issue.     The  original  letters  were  those  of 


1891.]  Hyatt  v.  Ingalls  et  al.  103 


Opinion  of  the  Court,  per  Bradley,  J. 


1867,  and  the  practical  purpose  of  a  reissue  is  to  make  the 
description  of  the  invention  more  clear,  plain  and  specific,  and 
to  rectify  any  mistakes  inadvertently  made  in  the  original 
{Russell  V.  Dodge^  93  U.  S.  460),  but  the  claim  of  the  patentee 
in  them  cannot  be  effectually  enlarged,  and  so  far  as  it  is  made 
substantially  to  represent  a  new  claim,  or  one  greater  than  that 
included  in  the  orignal  patent,  the  reissue  is  void.  {Miller  v^ 
Brass  Co.,  104  XJ.  S.  350 ;  White  v.  Dunhar,  119  id.  47.) 
And  if  the  reissue  fail  to  include  the  entire  claim  embraced 
within  the  original  letters,  the  portion  omitted  may  be  deemed 
dedicated  to  the  public  and  lost  to  the  patentee.  {Turner  v. 
Dover  S.  Co,,  111  U.  S.  319.)  In  view  of  these  general  prin- 
ciples applicable  to  patents  and  to  the  surrender  and  reissue  of 
letters,  it  is  argued  that  by  the  surrender  of  those  of  1878^ 
existing  when  the  license  was  made,  the  right  to  protection 
under  them  was  not  only  lost  to  the  defendants,  and  all 
rights  founded  upon  them  denied  to  the  plaintiffs,  but  tliat 
those  reissued  in  1881  were  not  effectual  to  support  either, 
because  they  were  broader  in  their  claims,  description  and 
specifications,  and,  therefore,  invalid.  Whether  substantially 
so  or  not,  it  is  true  that  the  letters  reissued  in  1881  were  appar- 
ently broader  and  more  comprehensive  in  those  respects  than 
were  the  letters  of  1878.  But  the  former  embrace  the  claims 
represented  by  the  latter  substantially  and  with  sufficient  dis- 
tinctness to  preserve  them  within  the  principle  that  the  reissue 
of  letters  patent  embracing  more  than  did  those  surrendered, 
will  be  deemed  invalid  as  to  the  excess,  or  new  claim  only, 
embraced  in  the  latter ;  and,  therefore,  the  defendants  were 
not  prejudiced  by  such  reissue.  {Gage  v.  Herring,  107  U.  &• 
640.)  This  is  matter  of  comparative  construction  of  the  two 
reissues.  Beyond  that  it  may  be  that  the  determination  of  the 
question  of  the  validity  of  the  reissue  of  1881  is  exclusively 
within  the  jurisdiction  of  the  Federal  Court.  But  the  present 
case  is  relieved  from  the  embarrassment  of  that  question  by 
the  contract  between  the  parties,  by  which  the  defendants 
expressly  acknowledged  the  validity  of  the  letters  patent  as 
they  existed  when  the  contract  and  lease  were  made,  and  stipu- 
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lated  that  the  plaintiff  might,  without  prejudice  to  such  agree- 
ment, thereafter  when  and  as  often  as  she  should  choose,  reissue 
iuch  patent  of  1867  as  reissued  in  1878. 

It  is,  however,  urged  that  the  agreement  and  license  are  not 
effectual  to  estop  the  defendants  in  that  respect,  because  the 
plaintiff,  by  her  notice  to  them  to  that  effect,  as  was  her  right 
to  do,  had  declared  their  license  forfeited  and  as  no  longer 
existing,  and  not  only  that,  but  by  allegation  in  her  complaint 
ihe  charged  that  the  rights  and  privileges  of  the  defendants 
under  the  license  were  forfeited  This  notice  may  have 
enabled  the  defendants  to  surrender  up  the  license  and  termi- 
nate their  relation  as  licensees.  This  they  did  not  offer  to  do, 
or  give  the  plaintiff  any  notice  to  that  effect,  but  continued  to 
use  and  sell  the  patented  articles  in  the  manner  authorized  by 
the  license.  They  are  not,  therefore,  permitted  to  effectually 
assert,  as  a  defense,  that  they  did  not  proceed  under  it  in  doing 
io.  ( Union  Mfg,  Co.  v.  Lounahiiry,  41  N.  Y.  363.)  Tlie 
forfeiture  alleged  in  the  complaint  and  sought  for  by  the  action, 
was  a  right  in  recognition  of  and  arising  upon  the  contract 
and  founded  upon  its  breach ;  and  although  such  was  expressly 
given  by  the  contract,  it  did  not  necessarily  depend  upon  its 
terms  in  that  respect,  but  was  properly  derivable  from  a  sub- 
stantial violation  of  its  provisions  by  the  defendants.  There 
was,  therefore,  nothing  essentially  of  the  subject-matter  or 
purpose  of  the  action,  which  barred  the  controversy  from  the 
State  Court  or  brought  it  within  Federal  jurisdiction.  {Hartr 
well  V.  Tilgham^  99  U.  S.  547.)  And  the  defendants  having 
entered  into  the  contract  with  the  plaintiff  and  taken  from 
her  a  license  to  use  and  sell  the  subject  of  the  patent,  cannot 
for  the  purposes  of  their  defense  to  an  action  to  recover  the 
royalties,  question  the  validity  of  her  patent.  {Marston  v. 
SweU,  Q^  K  Y.  206;  82  id.  527;  Ifyatt  v.  Dah  Tih  Mfg. 
Co.,  8  N.  Y.  S.  R.  631 ;  106  N.  Y.  651 ;  125  U.  S.  46.) 

As  contended  by  defendants'  counsel  an  action  for  an  account- 
ing for  the  royalties  is  not  one  of  e<iuitable  cognizance  as  it 
involves  no  trust,  but  is  simply  an  action  to  recover  the  amount 
due  from  a  del)tor  to  a  creditor  upon  a  contract  for  the  pay- 
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ment  of  money.  This  claim  of  the  plaintiff  was  not  merely 
incidental  to  or  dependent  upon  the  equitable  relief  asked  for 
in  her  complaint,  although  properly  united  with  it.  No  objec- 
tion was  taken  by  answer  or  otherwise  to  the  determination  of 
that  portion  of  the  cause  of  action  and  the  relief,  founded 
upon  the  theory  that  the  injunctive  relief  demanded  was  not 
available.  Nor  so  far  as  appears  was  any  such  question  raised 
in  that  respect  to  the  accounting,  although  the  General  Term 
had  modified  the  interlocutory  judgment  by  striking  out  such 
injunctive  relief  given  by  it.  No  such  question,  therefore,  is 
here  for  consideration.  {Town  of  Ments  v.  Cookj  108  N.  Y. 
504.)  There  was,  however,  another  demand  for  equitable  relief 
to  the  effect  that  the  license  to  the  defendant  be  rescinded,  and 
the  provision  of  the  decree  so  determining  and  directing  remains 
effectual.  This  certainly  rendered  the  injunctive  part  of  it 
unnecessary  or  improper,  because  on  the  judicial  rescission  of 
the  license,  the  defendants  could  not  further  proceed  under 
it,  and  the  court  had  no  power  to  restrain  the  defendants  from 
acts  of  mere  infringement  of  the  plaintiff's  patent.  There  is 
no  occasion  to  consider  further  the  questions  raised  on  this 
review  in  respect  to  the  form  of  the  action. 

The  main  exceptions  taken  by  the  defendants  to  the  account- 
ing as  directed  by  the  referee,  confirmed  by  the  final  judgment 
and  affirmed  by  the  General  Term,  had  relation  to  what  was 
the  illuminating  work  referred  to  in  the  license.  This  was 
somewhat  a  matter  of  interpretation  of  the  "phrase  base- 
ments and  basement  extensions "  as  used  in  that  instrument. 
While  the  plaintiff  claimed  that  it  included  the  illuminating 
covers  of  areas  as  well  as  basements  extended  beyond  and 
under  sidewalks,  the  defendants  insisted  that  it  did  not  include 
areas.  The  referee's  finding  supported  the  plaintiff's  claim  in 
that  respect.  The  method  of  making  such  extension  effectual 
was  to  take  down  the  front  wall  of  the  area  and  put  in  its  stead 
an  iron  girder  supported  by  the  lateral  walls  or  by  columns  or 
both  and  over  the  extension  as  well  as  over  that  which  before 
was  the  area  putting  the  illuminating  tile,  made  of  iron  and 
glass,  thus  furnishing  sidewalk,  treads,  platform,  and  risers 
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made  of  iron  and  glass,  having  suitable  strength  and  durability 
for  such  purposes,  and  supplying  light  to  the  basement  and  its. 
extension.  The  import  of  the  provision  of  the  license  descrip- 
tive of  the  work,  its  application  and  extent  in  that  respect,  is 
not  defined  with  entire  clearness  by  the  words  used,  and  whether 
or  not  the  basement  extensions  embraced  areas  was  a  question 
of  fact  upon  which  the  finding  of  the  referee  was  not  without 
evidence  for  its  support.  And  as  bearing  upon  the  intent  of 
the  parties,  and  in  aid  of  such  construction  of  the  instrument 
in  that  respect,  it  appeared  that  in  accounts  which  the  defend- 
ants had  voluntarily  rendered  and  paid  to  the  plaintiff  pursuant 
to  the  license,  were  included  royalties  for  illuminating  work 
over  areas.  The  determination  of  that  question  of  fact  in  the 
court  below  must  be  deemed  conclusive.  And  the  question 
(subordinate  to  that  just  mentioned)  whether  a  public  use  of 
such  covering  of  areas  by  the  inventor  before  his  application 
was  made  for  a  patent,  had  not  defeated  the  right  to  take  an 
effectual  one  for  it  as  applied  to  them,  may  also  have  been  a 
question  of  fact.  The  conclusion  was  warranted  that  such  use 
was  in  good  faith  for  experimental  purposes,  and,  therefore, 
not  prejudicial  to  the  patentee.  {Elhaheth  v.  Pavement  Co.y 
97  U.  S.  126.)  The  method  of  making  and  allowing  to  be 
made,  objections  to  the  defendants'  account  and  of  surcharg- 
ing by  the  plaintiff  and  the  manner  of  treating  them  by  the 
referee,  was  a  matter  of  practice  not  subject  to  the  review  <jf 
this  court  inasmuch  as  there  was  evidence  to  support  the  allow- 
ance of  the  account  as  made  and  determined  by  him. 

The  only  further  question  upon  the  defendants'  appeal 
requiring  consideration  arises  upon  their  defense  alleged  of  a 
former  action  pending  at  the  time  this  one  was  commenced. 
It  appears  that  in  January,  1882,  an  action  was  brought  by  the 
plaintiff  against  the  defendants  in  the  Court  of  Common  Pleaa 
of  the  city  of  New  York,  to  recover  the  royalties  due  for  the 
quarter  ending  November  1,  1881,  and  that  such  action  was 
pending  at  the  time  the  interlocutory  decree  was  entered.  It 
will  be  observed  that  such  action  did  not  and  could  not 
embrace  within  its  purpose  the  entire  claim  for  royalties  for 
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which  this  action  was  brought,  and  for  whicli  recovery  was 
had.  The  recovery  in  this  action  included  them  np  to  April, 
1883.  The  allegation  of  the  pendency  of  the  former  action 
at  law  could  not,  therefore,  be  treated  as  a  complete  defense. 
And  it  seems  that  several  years  before  the  referee's  report  was 
made,  upon  which  final  judgment  was  entered,  that  action 
was,  by  the  consent  of  the  defendants'  attorneys  in  it,  discon- 
tinued. In  view  of  those  facts,  there  was  no  error  available 
or  prejudicial  to  the  defendants  founded  upon  such  alleged 
defense  in  the  entry  of  final  judgment  for  the  entire  amount 
due  the  plaintiff  for  royalties.  {Kdsey  v.  Ward^  16  Abb.  Pr. 
98 ;  Marston  v.  Lawrence^  1  Johns.  Cas.  397 ;  AveriU  v.  Pat- 
terson, 10  N.  T.  500.)  \ 

The  plaintiff's  appeal  from  the  portion  of  the  judgment 
afl5rming  the  part  of  the  final  judgment  appealed  from  by  her 
is  founded  upon  her  exceptions  to  the  refusal  of  the  referee  to 
find  that  the  defendants  were  liable  to  account  to  the  plaintiff 
for  illuminating  tiles  where  they  had  inserted  glasses  in  iron, 
which  were  adapted  or  could  be  used  for  illuminating  roof  of 
areas  or  basement  extensions,  and  had  not  shown  they  were 
not  so  used.  Also,  that  they  were  liable  to  account  for  aU 
such  tiles  adapted  to  such  use  manufactured  and  sold  by  them 
to  others  to  be  used,  as  the  defendants  had  not  shown  were 
not  so  used.  The  license  to  the  defendants  was  not  to  merely 
manufacture  and  sell,  and  the  patent,  as  represented  by  the 
license,  was  simply  one  of  construction  or  combination.  That 
is  to  say,  they  were  to  pay  royalties  for  the  use  made  of  the 
illuminating  tiles  in  the  construction  of  coverings  or  roofs 
over  basement  extensions.  They  were  not  chargeable  under 
the  contract  for  such  tiles  sold  unless  they  were  applied  to 
such  use.  And  although  adapted  to  that  use  they  were  equally 
applicable  to  illuminating  roofs  on  other  parts  of  buildings, 
over  vaults,  etc.  The  plaintiff's  contention  is  that  the  burden 
was  with  the  defendants  to  relieve  themselves  from  liability 
to  account  for  all  such  tiles  as  they  sold  to  or  glaized  for 
others  to  be  used ;  and  that  so  much  as  they  failed  to  prove 
were  not  used  for  such  purpose  they  must  account  for.     It  is. 
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true  it  might  be  difficult  for  the  plaintiff  to  trace  to  its  desti- 
nation the  tile  sold  by  the  defendants  over  the  territory  men- 
tioned in  their  license  to  see  to  what  use  it  was  applied,  and  it 
was  less  difficult  for  the  defendants  to  know  where  it  was 
taken  by  the  purchasers,  but  they,  no  more  than  the  plaintiff, 
could  control  the  use  made  of  the  articles  by  the  purchasers. 
There  was  no  violation  of  any  trust  relation  on  the  part  of  the 
defendants  in  making  the  sales  for  any  purpose.  And  for  any- 
thing appearing  in  the  contract  with  the  plaintiff  it  was  their 
right  to  do  so.  While  it  was  their  duty  to  account  for  all  of 
their  sales  which  were  used  for  the  licensed  purposes,  they 
were  not  necessarily  chargeable  in  that  respect  for  certain  of 
the  tile  sold  by  them,  merely  because  they  did  not  know  or 
had  not  ascertained  to  what  use  they  were  in  fact  applied.  It 
is  unnecessary  to  determine  what  bearing  a  purpose  of  the 
defendants,  by  suppression,  to  defraud  the  plaintiff  may  have 
had  upon  the  proposition,  as  no  such  question  is  presented  for 
•consideration.  There  was  no  error  in  the  refusal  of  the  referee 
to  find  as  so  requested. 

The  judgment  should  be  affinued,  without  costs  to  either 
party. 

All  concur. 

Judgment  affirmed. 


Joseph  L.  Spofford,  Respondent,  v.  David  N.  Rowan, 
Appellant 

At  law  a  joint  debt  cannot  be  set  off  against  a  separate  debt,  or  a  separate 
debt  against  a  joint  debt,  and  equity  will  only  interpose  when  the  cir- 
cumstances are  such  as  to  render  it  necessary  in  order  to  save  the  claim 
of  a  party,  and  the  facts  must  be  alleged  entitling  him  to  equitable 
relief. 

In  an  action  upon  contract  brought  by  one  member  of  a  firm,  defendani 
may  not  avail  himself  of  a  claim  against  the  firm  as  a  set-off,  on  the 
ground  of  the  insolvency  of  plaintiff's  copartners,  in  the  absence  of  an 
averment  that  the  firm  is  insolvent. 

Where  such  a  claim  was  set  up  bv  defendant  as  a  counter-claim,  h^ld,  that 
the  failure  of  plaintiff  to  reply  did  not  entitle  defendant  to  offset  the 
claim,  as  the  counter-claim  does  not  set  up  a  cause  of  action  against 
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plaintiff;  also  that  it  was  not  necessary  for  plaintiff  to  raise  the  question 
by  demurrer.     (Code  Civ.  Pro.  §  499.) 
It  aeems  that  where  other  persons  are  jointly  liable  upon  a  claim  sought  lo 
be  availed  of  as  a  set-off,  they  should  be  made  parties,  so  that  the  righta 
of  all  may  be  determined. 

(Argued  December  8,  1890 ;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York^ 
entered  upon  an  order  made  the  first  Monday  of  January,  1887,. 
which  aiBrmed  a  judgment  of  the  General  Term  of  the  City 
Court,  in  favor  of  plaintiff  and  affirmed  a  judgment  entered 
upon  a  verdict  in  that  court  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Henry  C.  WiUcox  for  appellant.  The  court  should  have 
granted  defendant's  motion  for  judgment  on  the  counter-claims. 
(Code  Civ.  Pro.  §§  501,  3174 ;  1  Field's  Brief,  §  93 ;  Campbell 
V.  RcniMy  42  Ind.  410 ;  Allen  v.  ShosJiadj  15  Ohio,  145 ;  Xenia 
Bank  v.  Lee^  2  Bosw.  694 ;  Yassear  v.  Livingston^  13  N.  T. 
248,  256 ;  Leavenworth  v.  Packer^  52  id.  132 ;  IL,  etc.^  B.  R. 
Co.  V.  L.  L  It.  It.  Co.^  48  Barb.  355 ;  Bathgate  v.  HaskinSy. 
59  N.  Y.  539 ;  Coffin  v.  McLean,  80  id.  564 ;  Davidson  v. 
Alfaro,  Id.  660 ;  Smith  v.  Felton,  43  id.  419  ;  Baker  v.  Hotch- 
kiss,  97  id.  409  ;  Clark  v.  Dillon,  97  id.  370 ;  Ilmdey  v.  Tar- 
tar, 14  Cal.  508  ;  Montour  v.  Purdy,  11  Minn.  384 ;  Matteson 
V.  Srnithj  19  Abb.  Pr.  288  ;  1  Kobt.  706  ;  Hammond  v.  Earl^ 
5  Abb.  [K  C]  106,  107,  110 ;  Seward  v.  Miller,  6  How.  Pr. 
312;  7  id.  438;  10  id.  74;  15  id.  371;  22  id.  152;  19  Abb. 
Pr.  97 ;  Leary  v.  Boggs,  3  Civ.  Pro.  Kep.  227 ;  People  v. 
Snyder,  41  N.  T.  400 ;  McEno  v.  Decker,  58  How.  Pr.  500  ; 
PeopU  V.  N.  R.  R.  Co.,  58  Barb.  98,  101 ;  42  K  Y.  217 ; 
Code  Civ.  Pro.  §  522;  Isham  v.  Davidson,  52  K  Y.  237; 
Fhischman  v.  Stem,  90  id.  110 ;  Clinton  v.  Eddy,  1  Lans, 
61 ;  West  v.  A.  E  Bank,  44  Barb.  156 ;  Wird  v.  Whitney,  31 
id.  90 ;  Hamilton  v.  Hugh,  13  How.  Pr.  44 ;  Cook  v.  BaWy 
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44  N.  Y.  156.)  A  reply  waives  the  right  to  insist  that  matters 
set  up  are  not  proper  subject  of  counter-claim.  {Lathrop  v. 
Godfrey,  3  Ilun,  739  ;  Carpenter  v.  M.  Z.  Ins.  Co.,  22  id.  49 ; 
Hammond  v.  Terry,  3  Lans.  186;  Ayers  v.  CFarreU,  10 
Bosw.  143 ;  Smith  v.  Countryman,  30  N.  Y.  655  ;  Livingston 
V.  Muller,  8  id.  283.)  The  court  denied  the  defendant's 
motion  for  judgment  on  the  counter-claims  at  the  close  of 
plaintiiFs  case,  and  the  defendant,  without  objection,  intro- 
duced evidence  to  prove  them.  The  defendant  was  entitled  to 
have  the  issues  thus  tried  upon  the  evidence  passed  upon  by 
the  jury.  {Mc In  tyre  v.  Clapp,  31  N.  Y.  569 ;  Baldwin  v. 
Burrmjoa,  47  id,  199 ;  Ilerrick  v.  B</rst,  4  Hill,  650 ;  Pettis 
V,  Pier,  1  Hun,  623.) 

E.  P.  Johnson  for  respondent.  The  reply  to  the  counter- 
claims was  sufficient.  {Lewis  v.  Coulter,  10  Ohio  St  514; 
Code  Civ^  Pro.  §  723.)  The  evidence  did  not  establish  any 
valid  counter-claims  against  the  plaintiff,  even  if  the  defend- 
ant's own  statements  were  taken  as  true,  and  a  verdict  for  the 
defendant  upon  either  counter-claim  would  have  been  properly 
set  aside.     {Mynderse  v.  Snook,  1  Lans.  -488.) 

Haight,  J.  This  action  was  brought  upon  a  check  for 
$1,000,  post-dated,  which  it  was  alleged  was  given  upon  a  loan 
of  that  amount  by  the  plaintiff  to  the  defendant.  The  defense 
was  that  the  money  was  paid  by  the  plaintiff  to  the  defendant 
to  apply  upon  a  pre-existing  obligation,  and  tliat  the  check  was 
given  as  a  mere  memorandmn,  without  any  intention  that  it 
should  be  paid. 

Upon  this  issue  the  e^ddence  was  conflicting,  and  the  rights 
of  the  parties  were  settled  by  the  verdict.  The  chief  question 
brought  up  for  review  arises  out  of  the  motion  for  judgment 
iiix)n  the  counter-claims  set  np  in  the  answer  on  the  ground 
that  they  stand  admitted  by  the  pleadings.  For  the  purpose 
of  the  argument,  we  shall  assume  that  the  denial  set  forth  in 
tlie  reply  w.  s  defective. 

The  first  to  which  our  attention  is  called  is  set  forth  in  the 
answer,  both  as  a  defense  and  comiter-claim,  and  alleges  in 
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eubstance  that  the  defendant  had  deposited  the  sum  of  $2,500 
with  a  firm  of  lawyers  in  Galveston,  Texas,  for  the  purpose  of 
having  certain  taxes  paid  on  a  tract  of  land  in  Texas,  sold  by 
one  Paul  N.  Spofford  to  the  defendant ;  also  on  another  tract 
of  land  comprising  a  sugar  plantation  known  as  Osceola,  upon 
which  the  executors  of  Thomas  Small,  deceased,  clients  of  the 
defendant,  had  made  a  loan  of  $27,500  to  Paul  N.  Spofford ; 
that  only  $1,050  was  paid  upon  such  taxes,  leaving  a  balance 
in  the  hands  of  such  attorneys  of  $1,450 ;  which  sum  it  is 
alleged  was  to  belong  to  the  defendant,  and  was  to  be  credited 
on  a  loan  of  $10,000  made  by  him  to  the  firm  of  Spofford 
Bros.,  of  which  the  plaintiff,  the  said  Paul  N.  Spofford,  and 
one  Gardner  S.  Spofford,  were  members ;  that  the  firm  of 
Spofford  Bros.,  with  certain  other  persons  named,  were  indebted 
to  the  lawyers  with  whom  the  deposit  was  made  in  the  sum  of 
$2,000  for  professional  services,  and  that  they  were  pressing 
their  claim  for  payment ;  that  the  plaintiff  thereupon  wrong- 
fully, and  without  the  consent  or  knowledge  of  the  defendant, 
wrote  the  said  firm  of  attorneys  in  Galveston,  to  apply  the 
balance  of  the  $1,450  in  their  hands  upon  the  account  of 
Spofford  Bros.,  and  to  draw  upon  them  for  the  balance ;  that 
afterwards  when  the  defendant  learned  of  the  appropriation 
of  the  said  $1,450  he  threatened  to  sue  the  plaintiff  therefor, 
and  thereupon  the  plaintiff  paid  him  the  sum  of  $1,000  on 
account,  which  was  the  same  $1,000  pretended  by  the  plaintiff 
to  have  been  loaned  to  the  defendant  herein ;  and  that  the 
check  mentioned  in  the  complaint  was  given  by  the  defendant 
to  the  plaintiff  merely  as  a  memorandum  at  the  request  of  the 
plaintiff  for  the  purpose  of  showing  the  same  to  Paul  N.  Spof- 
ford, if  it  should  be  necessary,  so  that  he  should  not  know  that 
the  plaintiff  had  paid  the  defendant  the  sum  of  $1,000  on  the 
account  aforesaid.  The  defendant  further  alleges  that  the 
plaintiff  also  agreed  to  pay  him  the  furtlier  sum  of  $450, 
being  the  balance  of  the  said  sum  of  $1,450. 

It  will  be  observed  that  the  matter  pleaded  herein  pertaining 
to  the  $1,000  transaction,  amounts  to  a  defense  to  the  cause  of 
action  set  forth  in  the  complaint,  and  is  in  no  sense  a  counter- 
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claim ;  that  only  the  matter  alleged  pertaining  to  the  agree- 
ment to  pay  the  $450  constitutes  a  counter-claim.  As  to  that 
counter-claim,  the  denial  appearing  in  the  reply  is  specific  and 
sufiicient,  and  this  is  recognized  by  the  defendant,  for  in  hia 
motion  for  judgment  upon  the  counter-claim  he  excepts  the 
$450  claim. 

The  question  in  reference  to  the  agreement  to  pay  the 
defendant  $450,  together  with  the  questions  raised  by  the 
matter  pleaded  as  defense,  were  submitted  to  the  jury  and 
were  determined  by  its  verdict. 

The  other  counter-claim  alleged  in  substance  that  the 
defendant  had  loaned  to  the  copartnership  of  Spofford  Bros.^ 
composed  of  the  persons  aforesaid,  the  sum  of  $10,000,  and 
that  there  was  still  a  balance  due  upon  such  loan  of  $5,959.86 ; 
that  Paul  N.  Spoflford  and  Gardner  S.  Spofford  are  insolvent ; 
that  the  plaintifE  is  solvent,  and  demands  that  the  same  may 
be  counter-claimed  against  any  amount  that  may  be  found  due 
the  plaintiff  upon  the  trial  of  this  action,  and  that  the  defend- 
ant may  have  judgment  for  the  balance,  with  interest,  etc. 

The  defendant,  therefore,  seeks  to  offset  against  tlie  claim 
of  the  plaintiff,*  one  which  he  holds  against  the  firm  of  Spofford 
Bros.,  of  which  the  plaintiff  is  a  member.  He  claims  the 
right  to  do  this  upon  the  theory  that  the  plaintiff  has  failed  to 
reply  to  the  counter-claim,  alleging  that  others  are  liable  with 
him  as  copartners  upon  the  defendant's  claim,  and  the  case  of 
Brtffffs  V.  Briffffs  (20  Barb.  477;  affirmed  15  N.  Y.  471),  ia 
relied  upon  as  sustaining  this  claim.  But  our  examination  of 
those  cases  leads  us  to  the  conclusion  that  they  have  beei 
misunderstood  and  that  they  do  not  support  the  claim  made* 
It  is  said  that  insolvency  of  one  of  the  parties  is  sufficient 
ground  for  the  allowance  of  a  set-off  in  equity.  Very  true, 
where  the  plaintiff  has  a  claim  against  the  defendant,  and  the 
defendant  has  one  against  the  plaintiff,  the  insolvency  of  the 
plaintiff  furnishes  sufficient  ground  for  the  interposition  of 
equity ;  but  that  is  not  the  case  with  a  single  member  of  a 
firm  where  there  is  no  allegation  that  the  firm  is  insolvent, 
and  where  its  members  are  not  parties  to  the  action.     One 
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member  of  a  firm  may  be  insolvent  and  yet  the  firm  may  be 
solvent ;  and  where  other  parties  are  jointly  liable  upon  a  claim 
they  should  all  be  made  parties  so  that  the  rights  of  all  may 
be  determined.  At  law  a  joint  debt  cannot  be  set  off  against  a 
separate  debt,  or  conversely,  a  separate  debt  against  a  joint 
debt,  and  equity  will  only  interpose  under  circumstances  in 
which  it  is  necessary  in  order  to  save  the  claim  of  a  party,  and 
to  do  this  the  facts  must  be  alleged  entitling  the  party  to 
equitable  relief.  (Pomeroy  on  Remedies  and  Remedial  Rights, 
§  756 ;  Perry  v.  Chester,  12  Abb.  [K  S.]  131 ;  Mynderse  v. 
Snook,  1  Lans.  488 ;  Lush  v.  Adams,  10  Civ.  Pro.  R.  60 ; 
Parker  v.  Turner,  8  N.  Y.  S.  R.500;  MGCullochw.  Viblard, 
51  Hun,  227 ;  Cummings  v.  Morris,  25  N.  Y.  625 ;  Howard 
V.  Shores,  20  California,  277 ;  Ingols  v.  Plimpton,  10  Colo- 
rado, 535 ;  Baker  v.  Kinsey,  41  Ohio  St.  403-408.) 

We  consequently  are  of  the  opinion  that  as  to  this  counter- 
claim the  defendant  failed  to  allege  a  cause  of  action  against 
the  plaintiff,  and,  therefore,  the  motion  for  judgment  thereon 
was  properly  denied. 

It  may  be  claimed  that  the  question  should  have  been  raised 
by  demurrer  thereto,  but  this  is  not  necessary  imder  section 
499  of  the  Code  of  Civil  Procedure. 

These  views  render  it  unnecessary  to  consider  the  other 
questions  raised  in  the  case. 

The  judgment  should  be  aflBrmed,  with  costs. 

All  concur  except  Follett,  Ch.  J.,  and  Potter,  J.,  not 
voting. 

Judgment  affirmed. 

SroKELs — Vol.  LXXIX.        15 
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"Warren  Beman,  Appellant,  v.  Louis  L.  Todd,  Respondent. 

Where  an  action  is  one  in  which  the  right  is  given  the  plaintiff,  by  the 
Code  of  Civil  Procedure  (§  1670),  to  file  a  notice  of  pendency,  the  right 
is  absolute,  not  resting  in  the  discretion  of  the  court,  and  if  the  notice 
is  properly  filed,  it  may  not  be  canceled  save  in  the  manner  prescribed 
by  the  Code  (§  1674). 

In  an  action  brought,  among  other  things,  to  charge  certain  real  estate 
with  moneys  alleged  to  have  been  wrongfully  invested  therein  by  the 
defendant,  the  complaint  was  dismissed;  on  appeal  the  General  Term 
reversed  the  judgment  and  granted  a  new  trial,  but  directed  the  com- 
plaint and  notice  of  pendency  to  be  amended  by  striking  out  all  allega- 
tions concerning  said  real  estate.  No  motion  for  an  amendment  had 
been  made  and  the  record  did  not  disclose  the  existence  of  any  of  the 
causes  prescribed  for  the  cancellation  of  the  notice,  or  that  counsel  on 
either  side  were  heard  upon  the  question.  Held,  that  the  General 
Term  had  no  power  to  direct  the  notice  of  pendency  to  be  so  amended 
as  to  cancel  and  destroy  it. 

When  an  appeal  is  taken  to  this  court  from  a  provision  inserted  in  an  order 
of  General  Term  granting  a  new  trial,  which  the  court  had  no  authority 
to  make,  the  stipulation,  that  in  case  of  affirmance,  judgment  absolute 
shall  be  rendered  against  the  appellant,  required  by  the  Code  (Subd.  1, 
§  191)  need  not  be  given. 

(Argued  December  9,  1890;  decided  January  14, 1891.) 

Appeal  from  certain  provisions  of  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
made  the  first  Monday  of  October,  1886,  which  reversed  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee,  and  granted  a  new  trial. 

The  portion  of  the  order  appealed  from  is  set  forth  in  the 
opinion. 

Moody  B,  Sm  ith  for  appellant.  The  General  Term  reversed 
wholly  the  judgment  of  the  Special  Term.  This  entirely 
exhausted  the  power  of  the  court,  except  the  order  for  a  new 
trial,  which  necessarily  followed.  (Code  Civ.  Pro.  §  1317 ; 
Grade  v.  Freeland^  1  N.  Y.  234.)  Tlie  General  Term  cannot 
sever  the  issues  of  a  case  and  grant  a  new  trial  as  to  one  issue 
and  render  final  judgment  as  to  the  other.  {Story  v.  N.  Y.  <k 
JL  R,  li.  Co.,  6  N.  Y.  85.)    The  General  Term  had  no  power  to 
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order  the  plaintiff  to  amend  liis  complaint  as  set  forth  in  the 
order  appealed  from.  {Avetnll  v.  Taylor^  5  How.  Pr.  476  ; 
Jones  V.  Ncyi'woodj  5  J.  &  S.  276 ;  Starhweather  v.  Bromery 
18  Hun,  346  ;  Story's  Eq.  PL  267.)  The  court  had  no  power 
to  cancel  the  notice  of  pendency  of  action,  either  directly  or 
indirectly,  except  as  provided  in  section  1674  of  the  Code  of 
Civil  Procedure.  {Mills  v.  Bliss,  55  K.  Y.  139 ;  Wilmont 
V.  Mesole,  8  J.  &  S.  274.) 

J.  Warren  Greene  for  respondent.  Plaintiff's  case  rests 
solely  upon  evidence  as  to  certain  verbal  statements  w^hich 
are  claimed  to  be  admissions  on  the  part  of  Todd.  Such  evi- 
dence, without  other  proof  of  the  relation  of  debtor  and 
creditor  existing  between  the  parties  at  tlie  time  of  or  previous 
to  the  transaction,  is  insufficient  to  warrant  a  court  in  declar- 
ing a  deed,  absolute  on  its  face,  a  mortgage.  {NichoUs  v. 
McDonald,  101  Penn.  St.  514 ;  Burger  v.  Danlcel,  100  id. 
113 ;  Null  V.  Fries^  3  East.  Rep.  384 ;  Longdon  v.  Clouse,  3 
id.  357 ;  Walker  v.  Dun^augh,  20  K  Y.  170 ;  Jackson  v. 
Shearman,  6  Johns.  22 ;  Jackson  v.  Mayh,  7  id.  186  ;  Jackson 
V.  Miller,  6  Cow.  752 ;  Work  v.  Eahe,  96  K  Y,  423.) 

Follett,  Ch.  J.  This  action  was  brought  to  charge  a  lot 
on  Twenty-seventh  street,  two  lots  on  Forty-first  street  and 
one  lot  on  Broadway  in  the  city  of  New  Y'ork  with  the  pay- 
ment of  $40,000,  or  so  much  as  should  be  fotmd  due  the  plain- 
tiff on  an  accounting,  alleged  to  have  been  wrongfully  invested 
by  the  defendant  in  those  pieces  of  real  estate.  The  action 
was  tried  before  a  referee,  who  made  a  report  directing  that 
the  complaint  be  dismissed  on  the  merits,  with  costs,  on  which 
a  judgment  was  entered,  which  was  reversed  by  the  General 
Term  and  a  new  trial  granted,  costs  to  abide  the  event,  for  an 
error  committed  by  the  referee  in  requiring  the  plaintiff  to 
call  and  swear  Mr.  Woodward  as  a  witness.  The  order 
appealed  from  granted  a  new  trial  to  be  had  before  a  referee 
named  in  it,  with  costs  to  abide  the  event,  but,  in  addition,  it 
directed  that  the  complaint  and  notice  of  pendency  of  action 
be  amended  by  striking  out  all  allegations  concerning  the  lots 
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on  Twenty-seventh,  Forty-first  streets  and  Broadway,  thus 
depriving  the  plaintiff  of  the  right  of  establishing  any  lien 
npon  those  lots  in  case  he  should  succeed  in  the  action.  From 
this  part  of  the  order  the  plaintiff  appealed  to  this  court.  This 
action  is  one  in  which  the  plaintiff  had  the  right  to  record  a 
notice  of  its  pendency.  (Code  C.  P.  §  1670 ;  JfiUs  v.  Bli^, 
56  N.  Y.  139.)  This  right  was  an  absolute  one,  not  resting  in 
the  discretion  of  the  court,  but  conferred  by  statute,  and  hav- 
ing been  properly  filed,  it  cannot  be  canceled  except  pursuant 
to  section  1674  of  the  Code  of  Civil  Procedure.  {Mills  v. 
JSli88j  supra f'  Wilmont  v.  Meserole^  9  J.  &  S.  274 ;  Brainerd 
V.  White,  16  id.  399 ;  Niebuhr  v.  Sehreyer,  13  Daly,  546.) 

No  motion  for  an  order  directing  the  amendment  of  the 
complaint,  or  of  the  lis  pendens^  was  made,  and  the  record 
does  not  disclose  the  existence  of  any  of  the  causes  prescribed 
by  section  1674  for  the  cancellation  of  the  notice,  nor  does  it 
disclose  that  either  counsel  was  heard  upon  the  question.  Upon 
such  a  record,  and  under  such  circumstances,  the  General 
Term  was  without  power  to  direct  that  the  notice  of  the  pen- 
dency of  the  action  be  so  amended  as  to  cancel  and  destroy  it* 

The  objection  is  made  that  the  plaintiff  did  not  stipulate 
that  if  the  order  appealed  from  is  affirmed  judgment  absolute 
shall  be  rendered  against  the  appellant  as  required  by  subdi- 
vision 1  of  section  191  of  the  Code  of  Civil  Procedure.  It 
will  be  observed  that  the  plaintiff  has  not  appealed  from  that 
part  of  the  order  granting  a  new  trial,  or  from  any  portion  of 
it  which  the  General  Term  had  power  to  grant,  but  limited 
his  appeal  to  the  clause  which,  in  effect,  canceled  the  notice  of 
the  pendency  of  the  action  and  amended  the  complaint  with- 
out a  hearing.  When  an  apj>eal  is  taken  from  a  provision 
inserted  in  an  order  granting  a  new  trial  which  the  court  had 
no  authority  to  make  because  tlie  question  so  decided  was  not 
presented  by  the  record,  the  stipulation  need  not  be  given. 

The  part  of  the  order  appealed  from  should  be  reversed, 
with  costs. 

All  concur. 

Ordered  accordingly. 
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Edmund  Blunt,  Appellant,  v.  Elmeb  Barrett,  Respondent. 

The  complaint  herein  alleged  in  substance  that  defendant  wrongfully 
removed  plaintilf  s  yacht  from  a  certain  place  in  the  East  river,  where  she 
had  been  laid  up  for  the  winter,  to  another  place  w^here  she  was  exposed 
to  danger  and  that  in  consequence  she  sunk  and  was  greatly  damaged. 
Defendant's  answer  admitted  plaintiff's  title,  the  taking  and  sinking  of 
the  yacht,  but  denied  that  the  taking  was  wrongful  and  alleged  it  was 
his  duty  as  custodian  of  tlie  yacht,  to  remove  her  to  a  safe  place  and 
that  he  removed  her  where  be  had  no  reason  to  apprehend  danger.  The 
court  charged  that  "  the  burden  of  proof  is  upon  plaintiff  and  he  must 
establish  by  a  preponderance  of  evidence  that  the  vessel  was  removed 
without  authority  and  without  color  of  iiuthority."  Held,  error ;  that, 
under  the  pleadings,  the  burden  was  upon  defendant  of  showing  some 
right  to  remove  the  yacht  by  way  of  justification. 

As  a  rule  the  burden  of  proof  remains  where  the  issue  made  by  the 
pleadings  places  it,  although  the  weight  of  the  evidence  on  one  side  may 
have  a  controlling  effect  unless  met  by  proof  of  the  other  party. 

Blunt  V.  Barrett  (22  J.  &  S.  548),  reversed. 

(Argued  December  9,  1890;  decided  January  14,  1891.) 

Appeal  from  judgjnent  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
May  18,  1887,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  affinned  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Jaines  A.  Briggs  for  appellant.  The  court  erred  in  charg- 
ing that  the  burden  of  proof  was  upon  plaintiff,  and  that  he 
must  establish  by  a  preponderance  of  evidence  that  the  removal 
of  the  vessel  was  without  authority  and  without  the  color  of 
authority.  {Ileinemann  v.  Ileard^  62  N.  Y.  448.)  The 
ownership  of  the  yacht  by  plaintiff  and  the  taking  by  defend- 
ant being  admitted  by  the  pleadings,  plaintiff's  case  was  fully 
established  and  no  further  evidence  was  required  on  his  part  to 
show  conversion.  {Morris  v.  Daniehon^  3  Hill,  168  ;  Brower 
V.  Pedbody,  13  N.  Y.  121,  126 ;  1  Green  1.  on  Ev.  [13  ed.]  193  ; 
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jE^ly  V.  J^hle^  3  N.  Y.  506 ;  Demick  v.  (Jhapman^  11  Johns. 
132 ;  BuUerwoTth  v.  S(yper,  13  id,  443  ;  Waiters  Act.  ife  Def. 
95-110 ;  Harvey  v.  Dunlop^  H.  ife  D.  Supp.  193 ;  Hatgkt  v. 
Price,  21  N.  Y.  241 ;  Bassett  v.  PorUr,  10  Cnsh.  420.) 

Charles  Blandy  for  respondent.  The  burden  of  proof  lay 
upon  the  plaintiff  to  show  the  facts  alleged.  {IleUman  v. 
Lazanis,  90  N.  Y.  672 ;  Banker  v.  Banker,  63  id.  409 ;  Sloco- 
vich  V.  0.  M.  Ins,  Co.,  108  id.  ^^ ;  Cranston  v.  .N.  Y.  C.  dk 
H.  R,  R.  R.  Co,,  103  id.  614 ;  Sperry  v.  Miller,  16  id.  407 ; 
CaldiceU  v.  N,  J,  Co,,  47  id.  282;  Christ  v.  Erie,  58  id.  638.) 
Even  if  tho  trial  judge  erred  in  refusing  the  request  to  charge, 
such  refusal  furnishes  no  ground  for  a  new  trial,  because  sub- 
stantial justice  does  not  require  a  new  trial.  (Code  Civ.  Pro. 
§  1003 ;  Post  V.  Mason,  91  N.  Y.  539 ;  Smith  v.  Lofpham^ 
87  id.  631.) 

Bradley,  J.  The  action  was  brought  for  an  alleged  wrong- 
ful taking  by  the  defendant  of  the  plaintiff's  yacht  from  a  cer- 
tain place  where  she  had  been  laid  up  for  the  winter  to  another 
place  in  the  East  river  where  she  sunk  and  was  greatly  damaged. 

The  question  here  arises  upon  the  plaintiff's  exception  taken 
to  the  charge  of  the  court  to  the  jury  that  '*  the  burden  of 
proof  is  upon  the  plaintiff  and  he  must  establisli  by  a  pre- 
ponderance of  evidence  that  the  removal  of  the  vessel  was 
without  authority  and  without  color  of  authority."  This  calls 
attention  to  the  issue  presented  by  the  pleadings  by  which  it 
appears  that  the  plaintiff  alleged  his  title  to  the  yacht  at  the 
time  in  question ;  and  charged  that  the  defendant  wrongfully 
took  her  from  the  Knickerbocker  Club  grounds  at  Port  Morris 
in  the  county  of  Westchester,  to  the  foot  of  East  One  Hun- 
dred and  Nineteenth  street  in  the  city  of  New  York,  and  there 
attached  the  yacht  to  a  buoy,  where  she  was  subjected  to  the 
rising  and  falling  of  the  tide  and  exposed  to  danger ;  and  that 
the  yacht  sunk  and  was  injured.  The  defendant  by  his  answer 
admitted  the  plaintiff's  title,  and  that  he  (defendant)  took  the 
yaciit  from  and  to  the  places  mentioned  in  the  complaint,  and 
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that  she  sunk ;  denied  that  he  wrongfully  took  tlie  vessel  there, 
and  alleged  that  he  had  the  right  and  it  was  his  duty  towards 
the  plaintifE  as  the  custodian  of  her  to  remove  the  yacht  to 
some  safe  and  convenient  place;  and  that  he  removed  her 
from  the  place  first  mentioned  to  the  foot  of  East  One  Hun- 
dred and  Nineteenth  street  where  he  had  no  reason  to  appre- 
hend any  harm  to  the  vessel.  It  must  be  assumed  under  our 
system  of  pleadings  that  the  plaintiff  took  issue  upon  those 
allegations  justifying  the  taking,  and  therefore,  the  affirma- 
tive of  such  issue  was  with  the  defendant.  The  burden  was 
with  the  defendant  to  establish  this  affirmative  defense  of  jus- 
tification of  the  taking  so  alleged  by  him ;  and  it  was  error 
for  the  court  to  charge  the  jury  that  the  burden  to  prove  the 
contrary  was  with  the  plaintiff.  {Heineiminn  v.  Heard^  t)2 
N.  Y.  448.) 

When  the  defendant  admitted  the  taking  and  the  plaintiff's 
title  his  defense  was  dependent  upon  some  right  by  way  ot 
justification  to  take  and  remove  the  yacht,  and  that  was  essen- 
tially matter  to  be  pleaded  by  him  to  render  evidence  of  the 
fact  admissible  as  a  defense.  {Demiek  v.  Chapman^  11  Johns. 
132.)  And  the  *burden  of  proof  by  the  issue  so  made,  having 
been  taken  by  the  defendant  was  not  shifted  to  the  plaintiff 
at  the  trial.  As  a  rule  it  remains  where  the  issue  made  by 
the  pleadings  places  it,  although  the  weight  of  the  evidence 
on  one  side  may  have  a  controlling  effect  unless  met  by  proof 
of  the  other  party.     {IldlnKm  v.  LazaniSy  90  N.  Y.  672.) 

It  may  be  that  the  attention  of  the  court  was  not  specifically 
called  to  the  pleadings,  and  it  may  be,  as  suggested  in  the  court 
below,  that  the  charge  in  question  did  not,  in  fact,  have  any 
influence  on  the  result,  but  it  cannot  be  seen  that  it  may  not 
have  prejudiced  the  plaintiff ;  and,  therefore,  the  error  cannot 
be  disregarded  on  review. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event 

All  concur. 

Judgment  reversed* 


120  Clabk  V.  Devoe.  [Jan., 

Btatement  of  case. 


124    isot 

130    557 


76  AD«599| 


jlJ  ^  Sarah  Chaelotte  Clark,  Appellant,  v.  Moses  Devob, 

124     1201  Kespondent. 

147_    467| 
"^■ii^"^— I  The  primary  rule  for  the  interpretation  of  a  covenant,  as  well  as  other 

7K  Ansiiaal  contracts,  is  to  gather  the  intention  of  the  parties  from  the  words,  by 

reading  not  simply  a  single  clause,  but  the  entire  context,  and,  where 
tlie  meaning  is  doubtful,  by  considering  such  surrounding  circumstances 
as  they  are  presumed  to  have  considered. 

Oniy  by  the  use  of  plain  and  direct  language  by  a  grantor  will  it  be  held 
that  he  created  a  right  in  the  nature  of  an  easement  attached  to  one 
parcel  of  land.  making  another  servient  thereto  for  aii  time. 

A  deed  from  defendant  of  a  lot  in  the  city  of  New  York,  after  reciting 
that  the  grantor  was  the  owner  of  an  adjoining  lot,  contained  a  cove- 
nant on  his  part.  "  for  himself,  his  heirs,  executors,  administrators  and 
assigns.  *  *  *  to  and  with  the  said  party  of  the  second  part  (the 
grantee).  His  heirs  executors,  administrators  and  assigns,  that  he  will  not 
erect,  or  cause  to  be  erected,  on  said  lot  *  *  *  any  building  which 
shall  be  regarded  as  a  nuisance,  or  which  shall  be  occupied  for  any  pur- 
pose which  may  render  it  a  nuisance."  Plaintiff,  through  various  mesne 
conveyances,  has  acquired  title  to  the  lot  conveyed.  Defendant  con- 
veyed the  adjoining  lot  by  a  deed  which  did  not  refer  to  said  covenant, 
and  contained  no  restriction  or  limitation  upon  the  uses  to  which  it 
might  be  put.  Subsequently  a  building  was  erected  thereon  which  was 
used  as  a  livery  stable  so  as  to  constitute  a  nuisance.  •  Defendant  neither 
caused  nor  permitted  the  nuisance.  In  an  action  upon  the  covenant, 
?ield,  that  it  was  personal  to  defendant,  and  solely  against  his  own  acts; 
that  it  did  not  make  him  liable  for  the  acts  of  his  grantees  or  subsequent 
owners;  and  so,  that  no  cause  of  action  was  established  against  him. 

Phmnix  Tns.  Co.  v.  ConU.  Im.  ih.  (87  N.  Y.  400):  L.  C.  d  I).  i2.  Co,  v. 
Bull  (47  L.  T.  R.  413);  Nfmtian  v.  WeVAi  (17  Wend.  136),  distmguished. 

Reported  below,  48  Hun,  512. 

(Argued  December  9,  1890;  decided  January  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22,  1888,  which  reversed  a  judgment  in  favor  of 
plaintiff  .entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  the  breach  of  a 
covenant  contained  in  a  deed  from  the  defendant  to  the  grantor 
of  the  plaintiff. 

In  April,  1857,  the  defendant  owned  two  adjoining  parcels 
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of  land  in  the  city  of  New  York,  with  the  buildings  thereon, 
known  as  No.  22  and  No.  24  West  Tenth  street,  and  on  the 
fifteenth  of  that  month  he  conveyed  the  premises  known  as 
No.  24  to  one  Robert  Clarke  by  a  deed  which  contained  the 
following  covenant,  viz :  "And  the  said  Moses  Devoe,  being 
also  the  owner  of  the  adjoining  lot  known  and  distinguished 
as  Noi  22  Tenth  street,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  does  hereby  covenant  to  and  with 
the  said  party  of  the  second  part,  liis  heirs,  executors,  adminis- 
trators and  assigns,  that  he  will  not  erect,  or  cause  to  be 
erected,  on  said  lot  number  twenty-two  Tenth  street,  any 
building  which  shall  be  regarded  as  a  nuisance,  or  which  shall 
be  occupied  for  any  purpose  which  may  render  it  a  nuisance." 
Subsecfuently  the  plain tiflf,  by  various  mesne  conveyances, 
acquired  the  title  of  said  Eobert  Clarke  to  No.  24,  and  before 
the  8th  of  July,  1885,  when  this  action  was  commenced,  she 
also  acquired  by  several  assignments  from  her  respective 
grantors,  all  claims  or  causes  of  action  to  them  respectively 
belonging  by  reason  of  any  violation  of  said  covenant  by  the 
defendant.  On  the  24th  of  June,  1803,  the  defendant  con- 
veyed No.  22  to  one  Johnston,  \\'ithout  alluding  to  said  cov- 
enant and  without  any  restriction  or  limitation  upon  the  uses 
to  which  the  premises  might  l>e  devoted.  Prior  to  January  1, 
1864,  a  building  was  erected  by  said  Johnston  on  No.  22, 
which  for  several  years  was  used  as  a  private  stable,  but  was 
afterward  converted  into  a  livery  stable  and  so  used,  according 
to  the  verdict  of  the  jury,  as  to  constitute  a  nuisance. 

This  action  was  brought  to  recover  damages  from  the  defend- 
ant for  violating  the  covenant  aforesaid  by  permitting  such 
nuisance  to  exist  upon  said  premises.  Upon  the  trial,  it 
appeared  that  the  defendant  neither  caused  nor  permitted  the 
nuisance,  but  that  the  same  was  created  and  maintained  by.  liis 
grantees  and  their  lessees,  without  his  consent. 

Further  facts  are  stated  in  the  opinion. 

David  Gerher  for  appellant.     The  erection  and  maintenance 
of  the  nuisance  was  a  breach  of  the  covenant,  rendering  the 
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defendant  liable  in  damages.  {P,  Ins.  Co,  v.  C.  Ins.  Co.j  87 
N.  Y.  400 ;  Wilcox  v.  CampbeU,  35  Hun,  254 ;  Wai^erUywn  v. 
C(ywen,  4  Paige,  510  \  L.  C.  &  D.  R.  Co.  v.  Bud,  47  L.  T. 
413;  Hodge  v.  Sloan,  107  N.  Y.  244;  Hunt  v.  Lym,  90  id. 
663 ;  Norman  v.  Wells,  17  Wend.  136.)  The  action  was  not 
barred  by  the  Statute  of  Limitations.  {DanielZs  v.  Eddy,  102 
N.  Y.  423 ;  Lan-g  v.  Stafford,  103  id.  27 ;  Neale  v.  Suley,  47 
Barb.  314;  Wood  on  Nuisances,  §§  710,  718;  Uline  v.  N.  Y. 
a  R.  R,  Co.,  101  N.  Y.  98 ;  Colrich  v.  Swinburne,  105  id. 
503  ;  Reed  v.  Stat^,  108  id,  407 ;  C/iopman  v.  City  of  Roch- 
ester, 110  id.  273.)  The  proper  rule  of  damages  was  applied. 
The  recovery  was  limited  to  the  actual  loss  in  rental  value  up 
to  the  time  of  the  conniiencement  of  the  action,  the  amount 
expended  in  making  repairs  caused  by  the  nuisance,  and  to 
damages  for  personal  discomfort.  {Francis  v.  Si^koellkope,  53 
N.  Y.  152;  Uhner  v.  N.  Y.  C  cfe  //.  R.  R.  R,  Co,,  101  id. 
98 ;  Wood  on  Nuisances,  §  37 ;  ^.  c&  1\  R.  R.  Co.  v.  F.  B. 
Church,  108  U.  S.  317.)  The  question  whether  the  stable  was 
so  conducted  as  to  render  it  of  the  least  possible  objection  to 
the  surrounding  tenants  was  properly  excluded,  and  the  request 
to  charge  that  if  the  jury  believe  the  stable  was  well  kept  their 
verdict  must  be  for  defendant,  was  justly  refused.  {McKeon 
V.  See,  4  Robt.  449-465;  Hay  v.  Cohoes  Co.,  2  N.  Y.  159; 
Tremain  v.  Cohot'S  Co.,  Id.  163 ;  Ileeg  v.  Licht,  80  id.  579- 
582 ;  Judson  v.  Easton,  58  id.  664.) 

Frellng  H.  Smith  for  respondent.  The  covenant  is  a  per- 
sonal covenant  as  to  the  defendant.  And  even  if  this  were 
not  so,  it  does  not  run  with  the  land  of  Clarke,  so  as  to  make 
the  covenantor  personally  responsible  on  the  covenant  for  dam- 
ages for  the  acts  of  subsequent  owners.  It  is  neither  alleged 
nor  claimed  that  the  defendant  has  erected,  or  caused  to  be 
erected,  the  stable  in  question.  {McKeon  v.  See,  51  N.  Y.  300 ; 
Van  Raissflaer  v.  Hays,  19  id.  OH ;  A.  D.  Co.  v.  Leavitt,  54 
id.  35;  Trustees,  etc.,  v.  Thacher,  S7  id.  316;  Trustees,  etc., 
V.  Cowan,  4  Paige,  510  ;  HiUs  v.  MUler,  3  id.  254 ;  K.  I.  Co. 
y.  F.  S.  Street,  etc.,  R,  R.  Co.,  16  J.  &  S.  489,  501 ;  Spencer's 
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Casej  Smith's  L.  C.  110-112.)  The  burden  of  the  covenant  in 
this  case  does  not  run  with  the  lot  No.  22  to  bind  the  cov- 
enantor's grantee  and  subsequent  grantees.  Then  the  lot  Ko. 
22  in  respect  of  the  covenant  is  not  servient  to  the  lot  No.  24. 
There  is,  therefore,  on  the  facts  proved,  no  breach  of  covenant, 
and  the  action  fails.  (P.  Ins.  Co.  v.  C.  In^.  Co.,  87  N.  Y. 
400.)  The  covenant  must  be  fairly  construed,  and  its  meaning 
must  not  be  extended  into  a  covenant  that  the  defendant  will 
pay  all  damages  that  may  result  from  any  subsequent  owner 
or  lessee  erecting,  or  causing  to  be  erected,  a  building,  the 
improper  use  of  which  may  render  it  a  nuisance.  (Qnaeken- 
hoss  V.  Lansing,  6  Johns.  49 ;  Duinjea  v.  Mayor,  etc.,  62  N.  Y. 
592,  597 ;  Beach  v.  Crain,  2  id.  86,  93  ;  4  Wait's  Act.  &  Def . 
755.)  Plaintiffs  claim  against  the  defendant,  if  she  has  any, 
being  for  breach  of  covenant,  is  barred  by  the  Statute  of  Lim- 
itations, as  the  breach  of  covenant,  if  any,  was  proved  to  have 
occurred  over  twenty  years  prior  to  the  commencement  of  the 
action.  If  there  was  any  conflict  of  evidence  on  this  subject, 
it  became  a  question  of  fact  and  should  have  been  submitted 
to  the  jury.  (3  Pars,  on  Cont.  92 ;  Fish  v.  FoUey,  6  Hill,  54 ; 
Schcll  V.  Plumb,  55  X.  Y.  592  ;  Ilam'dtoti  v.  Wilson,  4  Johns. 
72j  ^.  Z  Co.  V.  Paid,  7  Moore,  85.) 

Vann,  J.  This  is  not  an  action  in  equity  to  restrain  the  con- 
tinuance of  a  nuisance,  nor  in  tort,  to  recover  the  damagch* 
caused  by  a  nuisance,  but  is  simply  for  a  breach  of  the  cove- 
nant set  forth  in  the  foregoing  statement.  It  is  not  brought 
against  one,  who  personally  or  through  his  agents  or  tenants, 
created  the  nuisance,  nor  against  one  who  owned  the  property 
at  any  time  when  the  nuisance  existed  thereon,  but  against  a 
former  owner  of  two  city  lots,  who  in  selling  one,  many  years 
ago,  made  said  covenant  with  reference  to  the  other,  which  he 
soon  conveyed  away,  and  since  then  he  has  had  no  interest  in 
either.  The  covenant,  therefore,  is  not  only  the  foundation  of 
the  plaintiffs  claim,  l)ut  is  the  limit  of  the  defendant's  liability. 
It  is  not  denied  that  the  plaintiff  had  a  remedy  for  tlie  nuisance 
against  those  who  caused  it,  hidependent  of  any  covenant,  but 
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this  action  depends  strictly  upon  the  covenant  and  can  be 
maintained  only  by  showing  a  breach  thereof. 

A  covenant  is  simply  a  contract  of  a  special  nature,  and  the 
primary  rule  for  the  interpretation  thereof  is  to  gather  the 
intention  of  the  parties  from  their  words,  by  reading  not  simply 
a  single  clause  of  the  agreement,  but  the  entire  context  and, 
where  the  meaning  is  doul)tful,  by  considering  such  surround- 
ing circumstances  as  they  are  presumed  to  have  considered 
when  their  minds  met.  {Quackenhoss  v.  Lanmig^  6  Johns. 
49 ;  Duryea  v.  Mayor^  etc\^  62  N.  Y.  592,  597.;  Western  JVeto 
York  Ins.  Co,  v.  Clinton,  66  id.  326 ;  Piatt  on  Covenants,  136.) 

The  deed  under  consideration  is  in  the  ordinary  f  onn,  except 
that  between  the  habendum  clause  and  the  usual  covenants 
conjoined  in  modern  conveyances,  the  paragraph  in  question 
was  inserted,  consisting  of  a  single  sentence.  This  covenant  is 
purely  negative  in  character  and  has  no  relation  to  the  land 
conveyed,  but  relates  wholly  to  other  premises  owned  by  the 
covenantor  and  in  which  the  covenantee  had  no  interest  There 
was  no  agreement  that  the  premises  should  not  l)e  used  for 
certain  purposes,  or  that  they  should  be  free,  from  nuisances 
forever.  There  was  no  corresponding  covenant  by  the  grantee 
restricting  the  use  that  he  might  make  of  the  premises  conveyed 
to  him,  so  that  the  restrictions  might  be  nmtual  and  uniformity 
of  use  tlms  secured.  No  sj)ecial  objec^t  to  l)e  attained  by  the 
covenant  is  apparent,  because  both  parcels  of  land  were  tene- 
ment-house property,  situated  on  a  back  street  and  surrounded 
by  buildings  of  an  inferior  character. 

In  construing  the  covenant,  it  is  to  be  observed  that  the 
grantor,  although  speaking  for  himself  and  his  successors,  to 
the  grantee  and  his  successors,  confined  the  restriction  to  him- 
self alone,  by  agreeing  that  he,  the  grantor,  would  neither 
erect  nor  cause  to  be  erected  any  building  tliat  should  te 
regarded  as  a  nuisance.  According  to  tlie  literal,  and  hence 
natural,  interpretation  of  this  language,  the  parties  meant  that 
the  grantor  should  not  personally  do  or  cause  to  be  done  any 
of  the  inhibited  acts.  No  doubt  could  arise  as  to  the  correct- 
ness of  this  construction,  if  the  parties  had  not  agreed  in  behalf 
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of  themselves  and  their  assigns.  The  substance  of  the  cove- 
nant, however,  is  limited  to  the  covenantor,  and  purports  to 
restrict  his  action  only.  While  the  capacity  in  which  he 
assumes  to  contract  is  in  behalf  of  himself  and  others,  the 
actual  contract,  or  the  thing  agreed  not  to  be  done,  is  limited 
to  his  own  acts.  Clearly  the  inconsistency  cannot  be  dispelled 
by  subordinating  substance  to  form,  or  by  holding  that  the 
actual  agreement  is  of  less  importance  than  the  capacity  in 
which  it  was  made. 

The  learned  counsel  for  the  plaintiff  contends  that  the 
covenant  should  be  read  distributively,  or  as  if  the  grantor  had 
written :  "  I  covenant  for  myself  that  I  will  not  build,  etc.,  I 
covenant  for  myself,  my  executors  and  administrators,  that 
neither  I  nor  they  will  so  build,  and  I  covenant  for  my  assigns 
that  they  will  not  so  build  ;"  but  the  objection  to  such  a  con- 
struction is  that  it  requires  something  to  be  inserted  that  the 
grantor  never  assented  to.  He  did  not  agree  that  his  execu- 
tors, or  his  administrators,  or  his  assigns  should  not  build,  but 
only  that  he  would  not  build.  lie  used  no  words  that  con- 
nected anyone  except  himself  with  the  restriction  against 
building,  or  that  imposed  an  obligation  in  that  regard  upon 
any  other  person.  It  was  not  a  general  covenant  "  not  to 
erect,"  as  in  Phoenix  Lis.  Co.  v.  Continental  Ins.  Co.  (87  N. 
T.  400),  but  a  special  covenant  that  the  grantor  would  not 
erect,  showing  an  intention  to  contract  against  the  acts  of  one 
person  only. 

Wliile  effect  should  be  given  to  every  word  of  a  written 
instrument,  if  possible,  it  is  necessary  sometimes  to  reject  a 
part  as  surplusage,  and  it  is  never  allowable  in  order  to  pre- 
vent that,  or  to  effect  any  other  result,  to  insert  that  which 
the  parties  did  not  agree  to.  A  personal  covenant  binds 
the  heirs,  executors  and  administrators  in  respect  to  assets,  so 
that  the  word  "  assigns  "  only  need  be  rejected  as  surplusage, 
in  order  to  relieve  the  case  of  all  difficulty.  A  strained  con- 
struction that  has  no  foundation  to  rest  upon  except  the  single 
word  "  assigns,"  used  in  the  descriptive  and  unsubstantial  way 
already  mentioned,  should  not  be  resorted  to  when  it  involves 
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a  serious  result  to  the  grantor  with  but  slight  benefit  to  the 
grantee,  because  it  is  improbable  that  under  such  circumstances 
such  a  result  was  intended.  Hence  only  by  the  use  of  plain 
and  direct  language  of  the  grantor,  should  it  be  held  that  he 
created  a  right  in  the  nature  of  an  easement  and  attached  it  to 
one  parcel  as  the  dominant  estate  and  made  the  other  servient 
thereto  for  all  time  to  come.  We  think  that  the  language 
used  by  tlie  parties  permits  no  such  result.  We  agree  with 
the  learned  General  Tenn  that  the  construction  contended  for 
by  the  plainti£f  "  would  be  giving  a  scope  to  the  covenant  far 
beyond  what  the  language  used  requires  and  beyond  what  the 
grantees  of  lot  No.  22  had  a  right  to  assume  in  accepting  a 
conveyance  of  that  lot.  An  incumbrance  affecting  lot  No.  22 
for  the  sole  benefit  of  lot  No.  24,  and  in  a  conveyance  of  lot 
No.  24,  into  which  a  purchaser  would  hardly  look  for  incum- 
brances upon  lot  No.  22,  will  not  be  inferred  by  a  forced  con- 
struction of  the  covenant  or  any  amplification  of  its  language 
beyond  its  natural  meaping." 

In  the  London^  Chaihavi  &  Dover  Itailway  Company  v. 
Bull  (47  Law  Times  Rep.  413),  upon  which  the  plaintiff 
relies,  the  title  of  the  grantee  and  his  lessees  was  subject  to 
the  covenant.  The  entire  language  used  by  the  contracting 
parties,  and  the  circumstances  surroimding  them  when  they 
contracted,  showed  an  unmistakable  intention  that  the  restric- 
tion should  be  permanent  and  apply  to  anyone  who  owned  or 
occupied  the  land.  The  grantee  was  the  covenantor,  and  the 
court  did  not  hold  him  liable  on  his  covenant  for  the  acts  of 
his  assigns,  but  awarded  an  injunction  against  the  owners  and 
occupants.  While  we  are  unable  to  concur  in  all  that  was 
said  by  the  court  in  that  case,  we  do  not  regard  the  result  as 
opposed  to  the  principle  of  our  judgment  upon  this  appeal. 

In  N(rrm<iii  v.  WelU  (17  Wend.  136)  the  defendant  was  held 
liable  upon  the  ground  that  the  act  claimed  to  have  been  a 
violation  of  the  covenant  was  his  own  act,  "  of  which  he  is 
annually  receiving  the  avails  by  way  of  rent." 

We  think  that  the  covenant  in  question  was  personal  to  the 
defendant,  and  was  solely  against  his  own  acts ;  that  it  did  not 
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make  him  liable  for  the  acts  of  his  grantees  or  of  the  subse- 
quent owners,  and  th  t,  as  he  neither  did  the  acts  complained 
of,  nor  caused  them  to  be  done,  no  cause  of  action  was  estab- 
lished against  him. 

The  order  should  be  aflSrraed  and  judgment  absolute 
rendered  against  the  plaintiff,  with  costs. 

All  concur. 

Order  aflirmed  and  judgment  absolute  for  defendant 


David  Stewart,  Appellant,  v.  Collis  P.  Huntington, 
Impleaded,  etc..  Respondent. 

Plaintiff  entered  into  a  contract  with  the  defendants  for  the  sale  to  them 
of  certain  shares  of  stock  of  a  railroad  company  owned  by  him,  by  the 
terms  of  which  defendants  agreed  to  pay  him,  on  delivery  of  the  shares, 
a  price  specified  per  share,  and  in  case  any  other  person  had  been  or 
should  be  paid  by  or  on  account  of  the  defendants,  or  either  of  them, 
any  higher  price  per  share  for  any  of  the  stock  of  said  railroad  company, 
that  defendants  would  pay  to  plaintiff  on  demand,  in  addition  to  the 
amount  so  to  be  paid  to  him  on  delivery,  the  difference  between  that 
amount  and '  the  highest  price  paid  to  others,  and  in  case,  during  or 
after  a  contemplated  visit  of  one  A.  to  California,  plaintiff  should  become 
dissatisfied  with  the  sale,  that  defendants  would,  upon  demand,  return 
to  him  the  shares  of  stock  so  sold  and  delivered  by  him,  and  would  con> 
sent  to  the  cancellation  and  rescission  of  the  sale.  In  an  action  upon 
the  contract  the  complaint,  after  setting  forth  its  terms,  alleged  the 
delivery  of  the  stock,  its  acceptance,  and  the  payment  to  plaintiff  of  the 
price  specified;  also,  that  afterwards,  and  during  the  visit  referred  to  in 
the  contract,  plaintiff  became  dissatisfied,  duly  notified  the  defendants 
thereof,  and  demanded  the  return  to  him  of  the  stock  and  the  cancella- 
tion and  rescission  of  the  sale,  offering  to  pay  to  defendants  the  amount 
paid  to  him  on  delivery  with  interest,  but  that  defendants  neglected, 
and  refused  to  return  the  stock  or  to  cancel  the  sale.  It  also  alleged 
that  defendants  paid  to  other  persons  higher  prices  per  share  for  stock 
of  the  same  railroad  company.  Held,  that  the  complaint  set  forth  two 
causes  of  action,  one  in  afiirmance  of  the  contract  to  recover  the  addi- 
tional price  agreed  to  be  paid,  the  other  based  upon  the  theory  of  the 
rescission  of  the  contract  and  a  refusal  of  defendants  to  return  the  stock 
which  would  entitle  defendants  to  recover  its  value  as  for  a  conversion: 
that  said  causes  of  action  were  inconsistent;  and  that  a  decision  of  the 
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court  on  triaJ  requiring  the  plaintiff  to  elect  as  to  which  cause  of  action 
he  would  rely  upon  was  proper 
Plaintiff  elected  to  rely  upon  his  claim  for  the  higher  price  alleged  to  have 
been  paid  by  defendants  to  others.  To  sustain  this  branch  of  the  case 
plaintiff  gave  evidence  to  the  effect  that  a  corporation  was  organized 
for  the  purpose  of  constructing  the  raflroad  in  which  defendants  were 
the  principal  stockholders;  that  certain  owners  of  stock  of  said  railroad 
company  brought  actions  against  said  corporation  and  the  defendants 
and  others,  to  recover  moneys  belonging  to  the  railroad  company 
alleged  to  have  been  misappropriated  by  the  officers  of  said  corporation, 
and  for  other  relief,  that  said  actions  were  settled  by  the  construction 
company;  that  it  p^d  to  one  B.,  who  brought  one  of  said  actions  and 
who  was  owner  of  200  shares  of  the  railroad  stock,  the  sum  of  $85,000 
in  settlement  of  his  suit,  it  taking  a  transfer  of  his  stock.  It  did  not 
appear  that  in  the  settlement  made  anything  was  said  in  reference  to 
the  amount  to  be  allowed  or  paid  for  the  stock.  Held,  that  this  was  not 
a  sale  within  the  meaning  of  the  contract;  that  it  contemplated  the  YOi- 
untary  purchase  of  stock  by  the  defendants,  and  not  the  amount  paid 
in  the  compromise  of  an  action,  and  so.  that  the  evidence  furnished  no 
basis  upon  which  a  verdict  for  the  plaintiff  could  have  been  entered. 

(Argued  December  9,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Comi;  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  May  term,  1888,  which  affirmed  a  judgment  entered 
upon  a  verdict  for  the  defendant  Huntington  directed  by  the 
court 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joseph  H,  Choate  for  appellant.  The  point  upon  which  the 
defendant  based  his  motion  to  direct  a  verdict  for  defendant 
and  upon  which  the  General  Term  relied  in  its  decision,  namely, 
that  the  contract  had  been  rescinded  by  the  action  of  the  plain- 
tiff in  demanding  a  return  of  the  stock,  compliance  wiili  which 
demand  was  refused  by  Huntington  on  the  false  plea  of  inabil- 
ity to  make  a  return,  was  not  well  taken.  (Bishop  on  Cont. 
[2d  ed  ]  §§  812,  820 ;  2  Chitty  on  Cont  [11th  ed.]  1089 ; 
Johnston  v.  Trash,  116  K  Y.  136;  Iloltz  v.  Schmidt,  59  id. 
253  ;  Mclvin  v.  A  Ins.  Co.,  80  HI.  446  ;  LitchfieUl  v.  Irvvn^ 
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51  N.  Y.  60,  61.)  The  proper  construction  of  the  contract 
is,  that  ft  related  in  both  its  branches  to  the  shares  of  the 
old  company  embraced  within  the  issue  of  $8,500,000  and 
$20,000,000,  and  it  was  the  manifest  duty  of  the  court  to 
instruct  the  jury  accordingly.  {Groate  v.  GiU,  51  N.  T.  431 ; 
Bwight  V.  G.  L.  Ins.  Co.^  103  id.  352;  Short  v.  Woodward^ 
13  Gray,  86,  88;  Pratt  v.  La/ngdon,  12  Allen,  544,  546; 
Globe  Works  v.  Wright,  106  Mass.  207,  216;  Hoffman  v. 
A.  Ins.  Co,,  32  N.  Y.  405 ;  Murray  v.  Bethune,  1  Wend* 
191 ;  Stoddard  v.  Ham,  129  Mass.  383,  385,  386 ;  Riley  v. 
Mayor,  etc.,  96  N.  Y.  339.)  If  there  was  anything  to  leave 
to  the  jury,  or  if  Huntington  had  not  admitted  the  subsequent 
purchase  at  $400  per  share,  ais  a  purchase  within  the  meaning 
of  the  contract,  that  fact  was  fully  established  by  the  evidence 
in  regard  to  the  Brannan  and  Lambard  purchases ;  and  that 
evidence  fully  establishes  a  purchase  at  a  higher  price  within 
the  meaning  of  the  contract,  and  the  General  Term  was  in 
error  in  holding  the  contrary,  and  in  refusing  to  submit  the 
question  to  the  jury.  (  Vamdermvlen  v.  Ya/ademivlen,  108 
N.  Y.  195.) 

Jam£S '  C.  Carter  for  respondent.  "Where  by  contract  a 
party  has  an  election  between  rights,  the  election  once  exercised 
is  gone  forever.  (23  Abb.  [N.  C]  145  ;  Garrison  v.  Marie, 
1  How.  Pr.  [N.  S.]  356 ;  N.  Y.  F.  Ins.  Co.  v.  Lawrence,  14 
Johns.  55  ;  M(yrreU  v.  7.  F.  Ins.  Co.,  33  N.  Y.  448,  449, 451  ; 
Dinsmore  v.  Duncam,,  57  id.  580 ;  Wynhoop  v.  N.  F.  Ins.  Co.^ 
91  id.  478 ;  Andrews  v.  ^.  Ins,  Co.,  92  id.  596 ;  Layton  v^ 
Pearce,  Doug.  15  ;  Brown  v.  Slee,  103  U.  S.  836 ;  Jones  v, 
Ca/rter,  15  M.  &  W.  718;  Bendy  v.  NichoU,  4  C.  B.  N.  S. 
376  ;  Grimwood  v.  Moss,  L.  R.  [7  C.  P.]  366  ;  Boer  v.  Birch^ 
1  M.  &  W.  406 ;  Brow7i  v.  R.  Ins.  Co.,  1  E.  &  E.  853 ; 
Kennedy  v.  Mills,  13  Wend.  553.)  Plaintiffs  contention 
that  the  exercise  of  the  election  did  not  rescind  the  sale  unless 
Huntington  should  comply  with  the  deipand  and  return  the 
stock  is  erroneous.  {Morrell  v.  /.  F.  Ins.  Co.,  33  N.  Y,  429.) 
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IIaight,  J.  Tliis  action  was  brought  against  CoUis  P.  Hunt- 
ington, Leland  Stanford  and  Charles  Crocker,  b&  survivors  of 
Mark  Hopkins,  deceased.  None  of  the  defendants  except 
Huntington  were  served  with  summons  or  complaint,  and  none 
of  the  other  defendants  have  appeared  in  the  action.  The 
case  has  been  three  times  tried.  The  first  resulted  in  a  dis- 
agreement of  the  jury ;  the  second  in  a  verdict  for  the  plain- 
tiff for  $102,923.82,  on  which  a  judgment  was  entered  which 
was  reversed  by  the  Greneral  Term,  and  the  third  in  a  direc- 
tion of  a  verdict  for  the  defendant  by  the  court,  wliich  is  the 
one  now  under  review. 

This  action  was  brought  upon  an  alleged  breach  of  contract 
em  the  sale  of  stock,  and  for  balance  of  the  purchase-price 
claimed  to  be  due  and  unpaid.  On  or  about  the  21st  day  of 
April,  1870,  the  plaintiff  was  the  owner  and  holder  of  200 
shares  of  the  capital  stock  of  the  Central  Pacific  Railroad 
Company.  On  or  about  that  day  he  entered  into  a  contract 
with  the  defendants  for  the  sale  to  them  of  the  stock,  the  terms 
«f  which,  as  alleged  in  the  complaint,  are  as  follows,  that  is 
to  say :  "  That  upon  the  delivery  of  such  shares  of  stock  to  the 
defendants,  or  to  such  persons  or  parties  as  the  said  defendants, 
through  the  said  CoUis  P.  Huntington,  should  direct,  said 
defendants  would  pay  to  the  plaintiff  a  sum  equal  to  one  hun- 
dred dollars,  with  interest  thereon,  at  seven  per  cent  per  annum, 
from  the  first  day  of  September,  1864,  upon  each  share  so 
delivered;  that  in  case  any  person  or  party  other  than  the 
plaintiff  had  been  or  should  be  paid  by  or  for  account  of  the 
defendants,  or  either  or  any  of  them,  or  said  Central  Pacific 
Railroad  Company,  any  higher  price  per  share  for  any  share 
or  shares  of  stock  of  said  railroad  company,  than  the  price  per 
share  so  to  be  paid  to  the  plaintiff  on  the  delivery  of  his  stock, 
then  and  in  that  case  the  defendants  would  pay  to  the  plaintiff 
on  demand,  in  addition  to  the  amount  so  to  be  paid  to  him  on 
the  delivery  of  such  shares  of  stock,  the  difference  between  the 
amount  so  paid  to  him  on  the  delivery  thereof  and  the  value 
of  such  two  hundred  shares  of  stock  at  the  highest  price  per 
share  paid  by  or  for  account  of  the  defendants,  or  either  or 
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any  of  them,  or  said  railroad  company,  to  any  person  or  party 
other  than  the  plaintiff  for  any  sliare  or  shares  of  stock  of  said 
railroad  company ;  and  that  in  case,  during  or  after  the  then 
contemplated  visit  to  California  of  William  H.  Aspinwall  (who 
had  also  sold  certain  shares  of  stock  of  said  railway  company 
to  the  defendants  upon  the  like  terms),  the  plaintiff  should 
become  or  be  dissatisfied  with  such  sale  of  his  said  stock  to  the 
defendants,  the  defendants  would,  upon  demand,  return  to  the 
plaintiff  the  shares  of  stock  so  sold  and  delivered  by  him  as 
aforesaid,  and  would  consent  to  the  cancellation  and  rescission 
of  the  said  sale." 

The  complaint  further  alleges,  in  substance,  that,  under  and 
in  pursuance  of  the  contract,  the  plaintiflE  was  directed  by 
the  defendant  Huntington  to  deliver  the  stock  to  the  firm  of 
risk  &  Hatch,  who  were  doing  business  in  the  city  of  New 
York ;  that  hs  did,  pursuant  to  such  directions,  deliver  the 
-stock  to  that  firm,  who  accepted  the  same  and  paid  the  plain- 
tiflE therefor  $100  per  share,  with  interest  thereon  from  the 
Ist  day  of  September,  1864,  as  per  the  agreement ;  that  after- 
wards and  during  the  visit  of  William  H.  Aspinwall  to  Cali- 
fornia, the  plaintiff  became  and  was  dissatisfied  with  such  sale 
of  his  stock  to  the  defendants,  and  duly  notified  the  defendants 
thereof,  and  demanded  the  return  to  him  of  the  stock  so  sold 
and  delivered  to  the  defendants,  and  the  cancellation  and 
rescission  of  the  said  sale,  and  oflFered  to  pay  to  the  defendants 
the  amount  so  paid  to  him  on  the  delivery  of  the  stock,  with 
lawful  interest  thereon,  but  the  defendants  wholly  neglected 
and  refused  to  return  such  stock  or  any  part  thereof,  or  to  con- 
sent to  the  cancellation  and  rescission  of  the  sale. 

It  also  alleges  that  there  were  paid  by  or  for  account  of  the 
-defendants  to  other  persons,  higher  prices  per  share  for  stock 
of  the  said  railroad  company  than  the  price  paid  to  the  plain- 
tiff by  the  defendants;  that  they  purchased  stock  of  one 
Charles  A.  Lombard,  to  whom  they  paid  at  the  rate  of  $400 
per  share,  or  thereabouts. 

The  testimony  given  on  behalf  of  the  plaintiff  in  substance 
isupports  the  allegation  of  the  complaint.     The  plaintiflE,  in 


132  Stewart  v.  Huntington.  [Jan., 


Opinion  of  the  Court,  per  Haight,  J. 

speaking  in  reference  to  the  contemplated  visit  of  Mr.  Aspin- 
wall  to  California,  asked  the  defendant  to  leave  the  matter 
open  until  Mr.  Aspinwall  had  been  there,  and  could  look  the 
matter  over  and  decide  whether  they  had  better  sell  or  not ; 
that  Mr.  Huntington  replied  to  the  effect  that  he  could  not 
leave  the  option  open,  but  stated  that  "if  Mr.  Aspinwall  is  not 
satisfied  with  the  sale  when  he  gets  out  there,  I  will  return 
your  stock,  and  you  can  pay  back  the  money  that  you  get." 
The  plaintiff  further  testified  that  he  then  asked  him  :  "  Will 
you  agree  that  we  shall  receive  as  much  for  our  stock  as  you 
pay  to  anybody  else  ?  He  said  :  '  Yes ;  I  will  agree  to  that' 
Then  Mr.  Aspinwall  or  myself  said  to  him :  '  We  will  agree, 
then,  to  your  proposition,  that  you  buy  our  stock  and  pay  us 
par  and  interest  from  1864.'"  He  further  testified  to  the 
effect  that  Huntington  made  some  representations  to  the  effect 
that  there  was  trouble  in  the  company  in  California  over  tlie 
issue  of  stock ;  that  he  had  it  in  his  power  to  get  his  friends 
out,  and  that  he  wanted  the  plaintiff  to  s^l  his  stock  to  him,  so 
that  he  could  save  him  from  being  annoyed  with  the  troubles 
of  the  company,  etc. 

But  the  action  is  not  based  upon  a  fraud,  and  could  hardly 
be  sustained  if  it  had  been,  for,  under  the  liberal  provisions 
of  the  contract  alleged,  the  plaintiff  was  given  ample  time  in 
which  to  investigate  the  facts  in  relation  to  the  conditicjn  of 
the  company  and  the  value  of  the  stock,  and  then,  if  dissatis* 
fied,  to  rescind  and  annul  the  sale.  Much  discussion  has  taken 
place  upon  the  argument  of  tliis  case  and  in  the  courts  below, 
in  reference  to  the  election  of  the  plaintiff  to  rescind  the  con- 
tract of  sale.  Under  the  agreement  the  plaintiff  was  given 
the  right  to  rescind  and  have  the  contract  canceled  "during 
or  after  the  then  contemplated  visit  to  California  of  William 
H.  Aspinwall."  The  precise  time  in  which  this  election  was 
to  be  made  is  not  stated,  but  the  reference  to  the  time  of  his 
visit  to  California  as  a  time  in  wnich  the  election  could  be 
made,  would  seem  to  indicate  that  it  was  the  contemplation  of 
the  parties  that  it  should  be  speedily  made  after  he  had  had 
an  opportunity  to  investigate  the  affairs  of  the  company  and 
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determine  as  to  the  value  of  its  stock,  and  it  was  doubtless 
his  duty  to  exercise  his  option  within  a  reasonable  time  there- 
after. This  action  was  not  brought  until  nearly  six  years 
thereafter,  and  consequently  the  election  to  rescind,  if  made, 
must  have  been  made  long  before  its  commencement,  in 
order  to  be  within  the  reasonable  time  allowed.  We  are, 
however,  not  left  in  doubt  as  to  the  facts  bearing  upon 
this  question,  or  even  as  to  whether  there  was  an  election 
by  the  plaintiff  to  rescind.  That  he  did  so  rescind  is  alleged 
in  the  complaint,  and  is  testified  to  by  him,  and  it  is  not  con- 
troverted by  the  defendant.  The  plaintiff  says  he  received  a 
telegram  from  Aspinwall,  while  he  was  still  in  California,  in 
which  it  was  stated  that  they  had  made  a  mistake  in  selling 
the  stock,  and  that  thereupon  he  immediately  went  to  Hunt- 
ington, offered  to  pay  back  the  money  received,  and  demanded 
the  return  of  the  stock.  The  defendant  neglected  and  refused 
to  return  it,  and  by  so  doing,  committed  a  breach  of  the  agree- 
ment. Whilst  the  election  of  the  plaintiff  was  complete  and 
made  Avithin  the  time  allowed,  it  is  claimed  that  he  is  not 
bound  thereby  for  the  reason  that  the  defendant  refused  to 
surrender  the  stock,  and  thereby  violated  his  agreement,  and 
that  he  cannot  be  permitted  to  avail  himself  of  his  own  mis- 
conduct in  order  to  hold  the  plaintiff  to  his  election.  We 
shall  assume  this  to  be  so,  for  the  purposes  of  this  case,  without 
stopping  to  consider  or  decide  the  question,  for  under  the  view 
entertained  by  us,  it  is  not  essential  in  the  determination  of  the 
case. 

Upon  the  trial  the  case  proceeded  upon  both  claims,  and 
evidence  was  taken  upon  each  cause  of  action  alleged  until 
the  plaintiff  rested,  at  which  time  the  defendant  called  upon 
him  to  elect  as  to  which  cause  of  action  he  would  rely  upon. 
This  the  plaintiff  objected  to  doing,  and  thereupon  the  court 
ruled  and  required  him  to  make  such  election,  whereupon, 
after  first  taking  an  exception  to  such  ruling,  he  elected  to 
rely  upon  his  claim  for  the  higher  price  alleged  to  have 
been  paid  to  x)tliers  by  the  defendant  for  stock  of  the  company. 
Of  this  ruling  complaint  is  now  made,  and  in  order  for  us  to 
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determine  whetlier  or  not  tlie  plaintiflE  has  suffered  in  conse- 
quence thereof,  it  becomes  important  for  us  to  first  ascertain 
the  precise  nature  of  the  causes  of  action  alleged  in  the 
complaint 

As  we  have  seen,  it  is  first  alleged  that  it  was  agreed  between 
the  parties  that  in  case  any  person  or  party  other  than  the 
plaintiff  had  been  or  should  be  paid  by  or  for  account  of  the 
defendants  or  either  or  any  of  them,  any  higher  price  per 
share  for  any  shares  of  the  stock  than  the  price  paid  to  the 
plaintiff,  then,  and  in  that  case,  the  defendants  would  pay  to 
the  plaintiff  such  additional  sum.  This  allegation  in  effect 
makes  the  additional  sum  so  agreed  to  be  paid,  if  paid  to 
others,  a  part  of  the  purchase-price,  and  the  action,  therefore, 
would  be  upon  the  contract  of  sale  for  the  balance  of  the  pur- 
chase-money due  and  unpaid.  It  would  be  an  action  in  aflSrm- 
ance  of  the  contract. 

The  other  allegation  is  to  the  effect  that  it,  during  or  after 
the  contemplated  visit  to  California  of  Aspinwall,  the  plaintiff 
should  become  dissatisfied  with  such  sale,  the  defendants  would, 
upon  demand,  return  to  him  the  stock  so  sold,  and  would  con- 
sent to  the  cancellation  and  rescission  of  the  sale.  That  he 
did  become  dissatisfied  during  the  visit  of  Aspinwall  to  Cali- 
fornia, and  did  demand  of  the  defendants  a  return  of  the  stock, 
and  that  the  sale  be  rescinded,  etc.,  and  the  defendants  refused 
to  return  to  him  the  stock  or  consent  that  the  sale  be  canceled 
or  rescinded. 

The  action  under  this  clause  of  the  complaint  would  have  to 
proceed  upon  the  theory  that  the  contract  had  been  rescinded 
and  anulled,  and  the  recovery  would  have  to  be  for  the  value 
of  the  stock.  It  is  said  that  the  action  would  be  upon  a  breach 
of  the  contract  by  the  defendant  Very  true,  but  what  was 
the  breach  ?  It  was  a  refusal  to  return  the  stock  to  the  plain- 
tiff when  he  exercised  the  option  given  him  by  the  contract 
to  rescind. 

The  appellant  says,  however,  that  he  makes  no  claim  upon 
the  ground  of  conversion ;  that  his  claim  is  founded  upon  a 
breach  of  the  contract  in  not  returning  the   stock  when 
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demanded,  and  that  because  of  that  breach  he  is  entitled  to 
recover  the  fullest  damages  which,  by  the  proofs,  he  could 
establish.  That  if  the  price  paid  to  other  parties  exceeded  the 
value  of  the  stock  he  would  be  entitled  to  recover  that  amount. 

We  cannot  recognize  or  approve  of  such  a  claim.  If  tlie 
plaintiff  is  entitled  to  recover  on  account  of  a  higher  price  paid 
to  others,  it  is  because  there  is  such  a  provision  in  the  contract, 
and  the  action  is  maintained  thereon  to  recover  the  balance 
due  as  a  part  of  the  purchase-price,  and  not  because  of  a  breach 
of  the  contract  in  refusing  to  return  the  stock.  If  he  is 
entitled  to  recover  because  of  such  breach,  it  must  be  for  the 
value  of  the  stock  as  established  by  the  evidence. 

It  has  also  been  said  that  the  agreement  was  in  effect  that 
the  plaintiff  should  have  the  right  to  buy  back  or  repurchase 
the  stock  instead  of  rescinding  and  annulling  the  sale.  But 
we  find  no  such  allegation  in  the  complaint,  or  any  support 
thereof  in  the  evidence.  It  consequently  appears  to  us  that 
one  cause  of  action  is  for  the  value  of  the  stock  based  upon  a 
rescission  of  the  contract,  whilst  the  other  is  for  a  balance  of 
the  purchase-price  based  upon  an  affirmance  of  the  contract. 
If  this  is  so  the  two  causes  are  inconsistent,  and  he  could  not 
be  permitted  to  go  to  the  jury  upon  both. 

The  appellant  concedes  that  the  contract  contains  two  sep- 
arate, distinct  provisions  of  such  a  nature  that  the  performance 
of  either  would  discharge  and  satisfy  the  whole  contract,  and 
yet  he  asks  to  go  to  the  jury  upon  both.  In  case  half  of  the 
jurors  should  be  of  the  opinion  that  he  was  entitled  to  recover 
the  value  of  the  stock  by  reason  of  the  rescission  of  the  con- 
tract, and  the  other  half  should  be  of  the  opinion  that  he  was 
entitled  to  recover  for  balance  of  purchase-price  because  of 
paying  a  higher  price  to  others,  there  would  still  be  a  verdict 
in  his  favor.  A  bare  statement  of  the  facts  demonstrates  the 
wisdom  of  the  rule  that  prohibits  a  party  from  going  to  the 
jury  upon  inconsistent  claims. 

One  of  the  judges  below,  in  his  opinion,  says  that  that  court, 
on  a  former  review  of  the  case  in  the  General  Term,  said  that 
it  was  then  held  that  the  plaintiff's  action  was  limited  to  the 
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right  to  recover  damages  for  the  refusal  to  return  the  stock, 
and  tliat  there  was  consequently  no  reason  for  the  trial  court 
in  this  case  to  require  an  eleddon  as  to  tlie  cause  upon  which 
the  plaintiff  would  place  his  right  to  recover  after  he  had  been 
so  restricted  by  the  decision  of  the  Greneral  Term.  We  do  not, 
however,  understand  that  any  such  restriction  was  made  by 
the  General  Term  on  that  review.  No  evidence  thereof 
appears  in  the  case  other  than  is  disclosed  from  the  opinions 
of  the  judges  written  upon  that  review. 

In  the  chief  opinion  written  in  the  case  the  position  was 
taken  that  the  plaintiff  liad  elected  to  rescind  the  sale,  that  he 
was  bound  by  it,  and  consequently  could  not  maintain  an 
action  upon  the  contract  for  the  higher  price  paid  to  others. 
This  view,  however,  was  not  concurred  in.  Another  judge, 
favoring  a  reversal  upon  the  ground  that  the  evidence  upon 
which  the  plaintiff  had  recovered  damages,  failed  to  support 
the  verdict.  The  other  member  of  tlie  court  concurred  in  the 
result,  specifying  no  ground,  so  that  we  do  not  understand 
that  it  was  then  determined  that  the  election  of  the  plaintiff 
was  final  and  binding  upon  him,  and  that  the  defendant  could 
avail  himself  thereof.  The  one  question  upon  which  the 
judges  writing  in  that  case  did  agree  was  that  the  evidence 
was  insufficient  to  sustain  the  verdict,  which  was  based  upon 
the  contract  for  the  higher  price  paid  to  others.  But  the 
agreeing  upon  this  point  did  not  authorize  that  court  in  grant- 
ing a  new  trial  to  limit  or  restrict  the  plaintiff  to  liis  other 
cause  of  action.  He  had  the  right  to  bring  other  witnesses  to 
produce  evidence  which  would  sustain  a  verdict  by  showing 
other  sales  at  a  higher  price  to  other  parties. 

It  is  said  that  the  court  should  have  restricted  the  plaintiff 
to  his  claim  for  damages  by  reason  of  the  refusal  of  the 
defendant  to  return  tlie  stock.  In  other  words,  that  the  trial 
court  should  have  elected  for  the  plaintiff  as  to  which  cause  of 
action  he  should  proceed  upon.  We  do  not  understand,  how- 
ever, that  such  a  duty  devolves  upon  the  court,  or  could 
properly  be  exercised  by  it.  The  right  to  elect  rests  with  the 
party,  and  cannot  l)e  taken  from  him. 
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That  the  causes  of  action  are  inconsistent,  and  that  an 
election  should  be  made,  has  been  held  upon  each  trial  of  the 
action,  and  we  think  the  same  has  been  properly  approved  of 
by  the  General  Tenn. 

It  remains  to  be  seen  whether  there  is  any  evidence  that  the 
defendant  had  paid  others  a  higher  price  for  the  stock  than 
that  paid  to  the  plaintiff.  The  evidence  relied  uix)n  to  sustain 
this  branch  of  the  case  pertains  to  the  transactions  of  the  Con- 
tract and  Finance  Company,  of  wliich  the  defendants  were 
the  principal  stockholders,  which  company  had  been  incorpo- 
rated under  the  laws  of  California,  for  the  construction  of  the 
Central  Pacific  railroad.  It  appears  that  one  Lombard, who  was 
the  owner  and  had  control  of  a  block  of  the  stock,  commenced 
or  was  about  to  commence  an  action  against  the  Contract  and 
Finance  Company,  the  defendants  individually,  and  others; 
that  one  John  B.  Felton  was  his  attorney ;  that  he  had  pre- 
pared the  complaint  in  the  action  and  showed  it  to  the  presi- 
dent of  the  corporation,  in  which  complaint  he  liad  alleged 
numerous  appropriations  of  money  belonging  to  the  Central 
Pacific  Eailroad  Company  by  the  oflicers  of  the  Contract  and 
Finance  Company,  amounting  to  upwards  of  fifty  millions 
oi  dollars.  The  relief  prayed  for  in  part  was,  that  a  receiver 
be  appointed  of  the  Central  Pacific  Railroad  Company  and  of 
the  branches  thereof,  that  the  defendants  be  restrained  and 
enjoined  from  acting  as  members  of  the  board  of  directors  of 
that  company,  or  from  voting  at  any  meeting  of  stockholders 
upon  any  of  its  stock ;  and  that  they  also  be  restrained  and 
enjoined  from  selling,  transferring,  pledging  or  otherwise 
disposing  of  any  of  the  stock  of  the  said  company,  etc. ;  that 
an  accounting  be  had  of  the  actual  cost  of  the  building  and 
equipment  of  the  Central  Pacific  railroad  and  of  the  tele- 
graph line,  and  of  the  receipts  and  income  thereof  from  the  time 
the  same  commenced  running  to  the  time  of  the  appointment  of 
the  receiver ;  that  an  account  also  be  taken  of  the  disposition  of 
all  of  the  stock  and  bonds  of  the  company,  of  the  bonds  issued 
by  the  United  States  in  aid  of  such  company,  of  bonds  issued 
by  the  city  and  county  of  San  Francisco  and  other  municipali- 
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ties,  of  moneys  received  from  the  state  of  CaKfomia,  from 
private  subscription,  from  tlie  sale  of  lands  and  all  other 
sources ;  and  that  they  be  adjudged  to  surrender  to  the  Cen- 
tral Pacific  Bailroad  Company  all  the  bonds  of  the  United 
States  and  of  the  said  Central  Pacific  Company,  and  all  of  the 
stock  of  the  said  company  held  by  them  or  either  of  them  ; 
that  they  be  adjudged  to  pay  into  the  treasury  of  the  company 
the  sum  of  fifty  millions  of  dollars,  and  for  such  other  and 
further  relief  as  shall  be  equitable.  It  also  appears  that  at  thi» 
time  the  defendants  were  endeavoring  to  reorganize  the  railroad 
company  and  to  negotiate  the  sale  of  a  large  amount  of  the  stock  ; 
that  they  feared  that  the  bringing  of  the  suit  would  impair 
the  credit  of  the  company  and  interfere  with  their  contem- 
plated reorganization ;  that  thereupon  negotiations  were  had 
for  a  settlement,  which  finally  resulted  in  the  Contract  and 
Finance  Company  paying  to  Felton,  the  attorney,  tlie  sum  of 
ninety  thousand  dollars,  and  to  Lombard  the  sum  of  one  hun- 
dred and  ninety  thousand  dollars,  Lombard  transferring  his 
stock  to  the  Contract  and  Finance  Company,  and  Felton 
agreeing  that  he  would  not  bring  any  other  like  action 
against  the  defendants.  It  also  appears  that  about  a  montli 
thereafter  another  action  of  the  same  character,  with  similar 
allegations,  was  brought  by  one  Brannan,  who  was  the  owner 
of  two  hundred  shares  of  the  stock  of  the  Central  Pacific 
Company,  and  that  this  action  was  also  finally  settled  by  tJie  Con- 
tract and  Finance  Company  by  its  taking  a  transfer  of  the  stock 
and  paying  the  sum  of  eighty-five  thousand  dollars.  In  the  set- 
tlement made,  there  does  not  appear  to  have  been  anything  said 
in  reference  to  the  amount  that  should  be  allowed  or  paid  for 
the  stock ;  in  each  case  a  gross  sum  was  agreed  upon  to  be  paid 
in  settlement  of  the  action,  which  embraced  a  tmnsfer  of  the 
stock  to  the  Contract  and  Finance  Company.  Stanford  the  presi- 
dent of  the  company,  in  his  testimony,  states  that  he  regarded 
the  suits  as  an  attempt  to  blackmail ;  tliat  he  believed  the  parties 
were  aware  that  they  were  negotiating  for  a  lai^  amount  of 
money,  and  that  they  thought,  under  the  circumstances,  that 
they  could  interfere  with  the  negotiations.     But,  whether  the 
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actions  were  for  blackmail  or  not,  it  does  not  change  the  facts 
in  reference  to  the  settlements,  and  it  is  quite  evident,  from 
the  undisputed  evidence  upon  the  subject,  that  the  defendants^ 
through  the  Contract  and  Finance  Company,  were  induced  to 
pay  a  large  sum  in  settlement  of  these  cases,  in  order  to  pre- 
vent the  publicity  and  consequent  effects  which  would  of 
necessity  follow  upon  a  contest  over  the  allegations  contained 
in  the  complaint  and  of  the  relief  demanded  thereon. 

The  contract,  as  we  have  seen,  was,  that  if  the  defendants 
should  pay  any  other  person  a  liigher  price  for  the  stock  than 
was  paid  the  plaintiff,  that  then  they  should  pay  the  plaintiff 
the  difference  between  the  amount  which  he  had  already 
received  and  the  higher  amount  so  paid  to  other  persons. 
Tliis  contract  contemplates  the  voluntary  purchase  of  stock  by 
the  defendants  and  not  the  amounts  paid  in  the  compromise  of 
actions  of  the  character  described ;  and,  consequently,  the  evi- 
dence in  reference  to  such  settlements  furnishes  no  basis  upon 
which  a  verdict  for  the  plaintiff  could  have  been  rendered. 

The  witness  Aspinwall  gave  evidence  to  the  effect  that  the 
defendant  Huntington  had  stated  to  him  that  they  had  paid 
four  hundred  dollars  a  share  for  the  stock,  but  it  also  sufficiently 
appears  that  at  the  time  this  statement  was  made,  Huntington 
was  speaking  of  the  cojnpromise  of  the  actions  to  which  wo 
have  already  referred,  and  it  consequently  can  have  no  other' 
effect  than  that  given  to  the  settlements  of  those  cases. 

These  views  render  it  unnecessary  to  consider  the  other 
questions  involved  in  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Vann,  J.,  dissenting. 

Judgment  affirmed. 
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Alice  Winaks,  Appellant,  v  Roes  R.  WncAurs,  Respondent 

An  application  for  leave  to  discontinue  an  action  is  addressed  to  the  legal, 
not  the  arbitrary  discretion  of  the  court,  and  it  may  not  be  denied  capri- 
ciously, but  may  be  refused  whenever  circumstances  exist  which  afford 
a  basis  for  the  exercise  of  legal  discretion;  in  such  a  case  the  court 
has  but  to  consider  whether  anything  has  occurred  since  the  commence- 
ment of  the  action  which  would  so  far  prejudice  defendant's  interest,  in 
the  event  of  a  discontinuance,  as  to  require  a  denial  of  the  application. 

The  rule  which  governs  in  ordinary  cases  is  not  to  be  strictly  applied  in 
actions  for  divorce;  the  rights  of  the  parties  to  the  record  are  not  alone 
to  be  considered;  the  public  is  to  be  regarded  as  a  party  and  must  be  so 
treated  by  the  court,  and  for  this  reason  the  court  is  invested  with  a 
wider  discretion  in  the  control  of  such  cases  than  of  others. 

In  an  action  for  divorce,  an  order  of  reference  was  entered  by  consent  of 
the  court  on  stipulation  of  the  parties.  After  one  hearing  before  the 
referee,  plaintiff  moved  to  vacate  the  order,  and  to  have  the  issue  sent  to 
a  jury;  this  motion  was  denied.  Held,  that  as  plaintiff  had  waived  her 
right  of  trial  by  jury,  the  motion  was  not  a  demand  of  a  right,  but  a 
petition  for  a  favor;  and  so,  it  presented  a  matter  in  the  discretion  of 
the  court,  the  exercise  of  which  was  not  reviewable  hefe. 

The  plaintiff  afterwards  moved  for  leave  to  discontinue  the  action  without 
payment  of  costs  or  allowance,  or  on  such  terms  as  the  court  might  decree. 
The  alleged  contract  of  marriage  was  denied  by  defendant:  it  was  not^. 
claimed  by  plaintiff  that  any  marriage  ceremony  was  ever  performed, 
and,  according  to  her  evidence,  the  contract  rested  in  parol,  and  was 
made  when  no  witnesses  were  present.  It  appeared  that  some  years  before 
the  commencement  of  this  action  and  on  the  eve  of  defendant's  mar- , 
riage  to  another,  plaintiff  sought  and  succeeded  in  obtaining  redress  for 
an  alleged  injury  not  consistent  with  a  claim  of  marriage;  that  defend- 
ant married  and  lived  with  another  woman  in  the  open  relation  of  hus- 
band and  wife  for  several  years  until  her  death;  he  thereafter  married 
another  woman,  who  was  designated  in  the  complaint  as  co-respondent, 
by  whom  he  had,  prior  to  the  commencement  of  this  action,  one  child. 
The  motion  was  denied.  Held,  that  the  matter  was  within  the  discretion 
of  the  court,  and  so,  not  reviewable  here. 

Reported  below,  22  J.  &  S.  541. 

(Argued  December  10,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
•Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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May  2,  1887,  which  aflBrmed  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee  and  affirmed  an  order 
of  Special  Term  denying  a  motion  for  leave  to  discontinue  the 
action  without  payment  of  costs  or  allowance,  or  on  such  terms 
as  the  court  should  impose. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frede7nch  W,  Sherman  for  appellant.  With  respect  to  the 
motion  to  discontinue  the  action  plaintiff  has  waived  nothing 
by  proceeding  before  the  referee  as  she  was  compelled  to  do. 
{Brown  v.  Mayor^  etc,,  9  Hun,  591 ;  In  re  K.  Y.  C,  &  H,  R, 
E.  R,  Co.,  60  N.  Y.  116.)  Plaintiff's  motion  should  have  been 
granted.  {CooJc  v.  Bedch,  25  How.  Pr.  359;  Bishop  v. 
Bishop,  7  Robt.  197 ;  Cummins  v.  Bennett,  8  Paige,  79 ; 
Simpson  v.  Brewster,  9  id.  246 ;  Baraute  v.  Deyermand,  41 
N.T.  357;  Ha/rrington  v.  Lihhy,  6  Daly,  261;  Innes  v. 
Lansing,  7  Paige,  585 ;  CaHeton  v.  Daroy,  75  N".  Y.  377 ;  In 
re  Butler,  101  id.  307.)  This  was  a  proper  case  to  grant  leave 
to  discontinue.  {Ammix  v.  Steinhrermer,  1  Paige,  82; 
Phomva  V.  Hill,  3  Johns.  249 ;  Cook  v.  Beach,  25  How.  Pr. 
359 ;  Cum,mins  v,  Bennett,  8  Paige,  79 ;  Simpson  v.  Brews- 
ter, 9  id.  246.)  The  exceptions  to  the  questions  assuming  the 
very  first  fact  in  issue,  to  wit :  That  the  marriage  between  the 
plaintiff  and  defendant  had  not  taken  place,  were  well  taken. 
{Foot  V.  Beecher,  78  N,  Y.  115 ;  Chandlers  v.  AUen,  20  Hun, 
424 ;  Sm^ith  v.  Smith,  1  T.  &  C.  63 ;  WiUiams  v.  Fitch,  18 
N.  Y.  546 ;  Bayliss*  Tr.  Pr.  499 ;  ffolcomh  v.  Bolcomb,  20 
Hun,  159  ;  Bond  v.  GiUeU,  47  N.  Y.  186 ;  Osgood  v.  M.  Co., 
3  Conn.  612.)  In  consequence  of  what  defendant  told  him, 
defendant's  brother  recognized  plaintiff  as  one  of  the  family, 
and  spoke  of  her  reception  as  a  daughter  in  that  family  by  the 
head  of  it.  This  comment  was  stricken  out,  and  plaintiff 
excepted,  and  there  was  also  stricken  out  with  it  the  evidence 
that  defendant  had  called  her  his  wife  while  on  the  steamer 
"  Scotia."  This  was  error.  {Morrill  v.  Foster,  33  N.  H.  386 ; 
A.  Z.  Ins.  Co.  V.  Rosenagle,  77  Penn,  St.  516 ;  1  GreenL  on 
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Ev.  §  104;  1  Phillips  on  Ev.  213,  248;  Keynolds  on  Ev.  51, 
54;  Stev.  on  Ev.  §  53;  Best  on  Ev.  498;  Glark  v.  OwenSj 
18  K  Y.  434;  Stephen's  Dig.  of  Ev.  [Chase's  ed.]  art.  31, 
p.  73 ;  Walckton  v.  TvtOe,  4  N.  H.  378 ;  Haddock  v.  B.  &  M. 
R.  R.^  Co.,  3  Allen,  298.) 

Jame%  C,  Carter  for  respondent.  The  order  vacating  the 
reference  is  not  before  the  court  at  all.  There  is  no  appeal 
actually  taken  wliich  brings  it  here.  If  it  were  here  it  would 
be  to  no  purpose,  for  it  is  not,  in  its  nature,  reviewable  by  this 
court.  It  does  not  affect  a  substantial  right,  and  it  plainly 
rests  in  discretion.  (Code  Civ.  Pro.  §  190.)  The  plaintiff 
relies  in  her  effort  to  reverse  the  judgment  on  the  denial  of 
what  she  asserts  to  have  been  her  absolute  right  to  discontinue 
her  suit.  There  is  no  such  right.  A  discontinuance  rests  in 
the  sound  discretion  of  the  court.  {Carlton  v.  Darcy^  75  N. 
Y.  375 ;  In  re  W.  W.  Works,  85  id.  478  ;  Van  Allen  v.  Scher- 
merhorny  14  How.  Pr.  287;  Coekle  v.  Underwood,  3  Duer, 
676 ;  Crosby  v.  Fitzpatrick,  23  Wkly.  Dig.  35 ;  In  re  BuUer, 
101  N.  Y.  307;  Murphy  v.  Murphy,  8  Phil.  357.) 

Parker,  J.  The  complaint  averred  that  the  parties  inter- 
married on  or  about  the  3l8t  day  of  May,  1871,  at  the  city  of 
New  York ;  that  subsequently  the  defendant  committed  adul- 
tery, and  demanded  judgment  that  the  bonds  of  matrimony 
between  them  be  dissolved  and  plaintiff  be  awarded  alimony 
and  costs  of  the  action.  The  answer  put  in  issue  both  the 
averments  of  marriage  and  adultery. 

Subsequently,  issues  were  duly  prepared  and  settled  for 
trial  by  jury,  but  before  the  cause  was  reached  upon  the  cal- 
endar, the  parties  stipulated  that  it  be  referred.  The  court, 
approving  of  such  action,  designated  by  order  a  referee  to  hear 
and  determine  the  issues. 

The  referee,  after  the  evidence  was  submitted,  found  as 
facts :  1.  "  That  the  plaintiff  was  not,  on  the  31st  day  of  May, 
1871,  or  at  any  other  time,  at  the  city  of  New  York  or  else- 
where, married  to  the  defendant."  2.  "  That  the  plaintiff  did 
not,  a^  the  time  and  place  stated  in  the  complaint,  or  at  any 
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other  time  and  place,  commit  adultery  with  the  person  named 
in  the  complaint,"  and,  as  a  conclusion  of  law,  "  that  defend- 
ant is  entitled  to  judgment  against  the  plaintiff ;  that  the  com- 
plaint be  dismissed  upon  the  merits,  with  costs." 

The  General  Term  aflSrmed  the  judgment  entered  thereon, 
and  the  findings,  therefore,  are  not  subject  to  review  in  this 
court,  inasmuch  as  they  were  supported  by  evidence. 

The  appellant  has  called  our  attention  to  several  exceptions 
taken  to  rulings  of  the  referee  in  the  admission  and  rejection  of 
testimony.  We  have  given  to  each  of  them  careful  considera- 
tion, and  have  determined  that  no  error  was  committed  justi- 
fying a  reversal. 

Two  other  questions  are  pressed  upon  our  attention  which 
we  shall  now  consider : 

1.  After  one  hearing  before  the  referee,  at  which  the  plain- 
tiff was  partially  examined,  a  motion  was  made  in  her  behalf 
to  vacate  the  order  of  reference,  to  the  making  of  which  she 
had  originally  consented,  and  send  the  case  to  the  jury.  This 
motion  was  denied,  and  if  it  be  assumed  that  plaintiff's  appeal 
brings  up  the  order  entered  thereon,  it  cannot  avaU  her  here. 
It  did  not  affect  a  substantial  right.  Once  she  had  the  right 
to  demand  a  trial  by  jury,  but  that  right  was  gone  before  the 
making  of  the  motion,  at  the  instance  of  her  counsel  and  by 
her  own  consent.  She  was  not,  therefore,  before  the  court 
demanding  a  right,  but  petitioning  for  a  favor  —  praying  to 
have  restored  to  her  that  which  she  had  waived,  because  at  the 
time  she  regarded  it  beneficial  to  her  interests  to  do  so. 

The  court,  in  the  exercise  of  its  discretion,  refused^o  relieve 
her  from  the  consequences  of  her  own  act,  and  such  refusal, 
"under  the  circumstances  disclosed,  will  not  be  reviewed  by  tliis 
court. 

2.  After  the  making  of  the  motion  to  vacate  the  order  of 
reference,  the  plaintiff  moved  the  court  for  leave  to  discontinue 
the  action  without  the  payment  of  costs  or  allowance,  or  on 
such  terms  as  the  court  may  decree.  The  denial  of  that  motion 
the  plaintiff  assigns  for  error.  She  asserts  that  while  the  court 
had  power  to  impose  terms  as  a  condition  of  discontinuance,  it 
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was  without  authority,  under  the  circumstances  disclosed  hy 
the  papers  before  it,  to  prevent  it.  That  the  absolute  right  to 
discontinue  resided  in  the  plaintiff,  the  court  being  merely^ 
vested  with  the  discretion  to  determine  what,  if  any,  terms 
should  be  imposed,  and  that  this  right  may  be  made  available 
at  any  stage  of  the  action,  even  after  trial  is  actually  begun. 
Carleton  v.  Darcy  (75  N.  Y.  375),  was  an  action  of  eject- 
ment. The  plaintiff  recovered  judgment,  and  was  put  in  pos- 
session of  the  premises ;  defendant  paid  the  costs  and  took  a 
new  trial  under  the  statute ;  thereupon  plaintiff,  still  retaining 
possession,  moved  for  leave  to  discontinue  on  payment  of 
costs.  The  motion  was  denied,  and  on  appeal  this  court  said  : 
"  That  court  has  refused  his  request,  and  on  appeal  from  the 
order  he  claims  that  he  has  the  right,  of  his  own  head,  to  dis- 
continue his  action  on  those  terms.  But  there  is  no  valid  dis- 
continuance of  an  action  without  an  order  to  that  end.  That 
order,  whether  ex  parte  or  on  motion,  must  be  an  order  of  the 
court,  and,  as  its  order,  ^vithin  its  control.  It  is  true,  as  a  gen- 
eral rule,  that  a  plaintiff  may,  upon  the  payment  of  the  costs 
of  the  defendant,  enter  an  order  of  discontinuance  of  the  action, 
and  give  notice  thereof,  and  that  the  cause  will  be  thereby  dis- 
continued. Yet  the  court  has  always  kept  and  exercised  the 
right  to  control  such  an  order,  as  well  as  any  other  order  put 
upon  its  records.  And  where  circumstances  have  existed 
which  have  made  it  inequitable  that  the  plaintiff  should,  of  his 
own  head  and  without  terms,  discontinue  his  action,  they  have 
refused  his  motion  to  do  so  altogether,  or  except  on  terms;  or 
when  he  has  entered  an  order  ex  parte^  have  opened  it,  and 
made  it  conform  to  what  was  proper  under  the  circumstances. 
*  *  *  So  that  the  court,  to  which  the  motion  for  leave  to 
discontinue  was  addressed,  had  a  discretion,  under  all  the  cir- 
cumstances of  the  case,  whether  or  not  to  refuse  it.''  The 
rule  thus  enunciated  has  been  frequently  alluded  to  and  applied 
by  the  courts.  {Carleton  v.  Darcy ^  75  N.  Y.  375 ;  Matter  of 
Waverly  Water  Works  Co.,  85  id.  478 ;  Va^i  Alen  v.  Scher- 
merhom,  14  How.  Pr.  287 ;  Cockh  v.  Underwood^  3  Duer, 
676 ;  Cro^  v.  FUzpatrick,  23  Weekly  Dig.  35.) 
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But  an  application  for  leave  to  discontinue  is  addressed  to 
the  legal,  not  the  arbitrary,  discretion  of  the  court,  and  it  can- 
not capriciously  deny  it.  This  court  in  the  Matter  of  the 
Petition  of  Butler  (101  N.  Y.  307),  reversed  an  order  deny- 
ing leave  to  discontinue  upon  the  ground  that  the  facts  before 
the  court  did  not  furnish  a  basis  upon  which  to  rest  a  denial 
of  the  application.  Finch,  J.,  in  delivering  the  opinion  of  the 
court,  said :  "In  such  a  case,  through  the  control  which  the 
court  exercises  over  the  entry  of  its  order,  there  is  discretion 
to  refuse;  but  where  there  are  no  such  facts,  and  nothing 
appears  to  show  a  violation  of  the  right  or  interest  of  the 
adverse  party,  the  plaintiff  may  discontinue,  and  a  refusal  of 
leave  becomes  merely  arbitrary  and  without  any  basis  upon 
which  discretion  can  exist." 

The  cases  cited  support  the  right  to  refuse  leave  whenever 
circumstances  exist  which  afford  a  basis  for  the  exercise  of 
legal  discretion,  and  in  those  cases  the  court  had  but  to  con« 
sider  whether  anything  had  occurred  since  the  commencement 
of  the  action  which  would  so  far  prejudice  defendant's  interest 
in  the  event  of  a  discontinuance  as  to  require  a  denial  But 
in  divorce  cases  there  are  two  reasons  why  the  rule  which 
guides  the  court  in  determining  whether  to  allow  a  discontii>- 
uance  in  ordinary  actions  cannot  be  strictly  applied. 

1.  The  rights  of  the  party  to  the  record  are  not  alone  to  be 
considered,  the  public  is  regarded  as  a  party  and  must  be 
treated  as  such  by  the  court. 

2.  Because  of  the  public  interest  the  court  has  been  invested 
with  a  wider  discretion  in  the  control  of  the  course  of  proced- 
ure in  matrimonial  actions  than  in  others. 

Such  an  action  is  one  of  the  few  in  which  a  court  is 
authorized  to  exclude  the  public  from  the  trial. 

In  all  actions  save  such  as  are  enumerated  in  section  1012  of 
the  Code  ol  Civil  Procedure  the  parties  may,  by  written  stipu- 
lation, signed  by  their  attorneys,  select  a  referee  to  hear  and 
determine  the  issues ;  but  in  an  action  to  annul  a  marriage,  or 
for  a  divorce  or  a  separation,  a  reference  shall  not  be  made  of 
course  upon  the  consent  of  the  parties.  Although  the  parties 
SiCKELs  —Vol.  LXXIX.        19 
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consent,  the  court  may,  in  its  discretion,  refuse  a  reference. 
If  it  grant  a  reference  the  parties  may  not  select  the  referee. 
The  court  must  designate  him.  So  in  actions  generally  where 
Bpon.tlie  coiirt  devolves  the  duty  of  appointing  a  referee,  no 
person,  can  be  appointed  to  whom  all  the  parties  object,  but  in 
An  action  to  annul  a  marriage,  or  for  a  divorce  or  a  separation, 
it  may  be  done:.  (§  1024.)  So  too,  where  a  party  may  ordi- 
narily, by  admitting  the  allegations  of  the  complaint,  relieve 
the  plaintiff  from  the  necessity  of  making  proof  thereof,  such 
is  not  its  effect  in  actions  for  divorce.  A  decree  cannot  be 
based  on  consent.  And  it  is  the  duty  of  the  court  to  be  zeal- 
ous in  the  prevention  of  all  collusive  divorces  —  to  thwart  any 
effort  of  the  parties  to  sunder  the  marriage  contract,  save  for 
the  reasons  which  the  statute  prescribes  shall  be  permitted  to 
80  operate  as  to  release  the  innocent  from  bonds  which  continue 
to  fetter  the  guilty.  Consequently  it  cannot  be  concluded  by 
tiie  stipulations  and  consent  of  the  parties  as  to  the  merits. 
Proof  of  the  facts  which  authorize  a  decree  will  alone  suffice. 
The  instances  given  are  sufficient  to  call  attention  to  the  fact 
that  record' parties  are  not  pennitted  that  degree  of  control  in 
matrimonial  actions  which  they  may  exercise  over  suits  gener- 
ally. While  on  the  other  hand,  courts  are  required  to  exercise 
a  broader  discretion  in  their  conduct.  The  reason  for  the 
difference  is  found  in  the  interest  which  the  public  has  in  any 
consummated  contract  of  marriage.  Because  of  that  interest 
the  public  is  treated  as  a  party  to  the  controversy,  although,  of 
eourse,  not  a  party  to  the  record. 

In  Bishop  on  Marriage  &  D.  (vol.  2,  §  230),  the  attitude  of 
the  public  towards  such  a  litigation  is  stated  as  follows :  "A 
divorce  siiit,  while  on  its  face  a  mere  controversy  between 
private  parties  of  record,  is  as  tnily  viewed,  a  triangular  pro- 
ceeding^'// generis^  wherein  the  public  or  government  occupies 
in  effect  the  position  of  third  party."  And  while  this  third 
party  is  not  specially  represented  by  counsel,  it  is  for  this  pur- 
pose to  be  represented  and  protected  by  the  judges.  {Murphy 
V  Murphy^  8  Phil.  357.)  This  third  party,  so  called,  had  an 
iiiteretit  in  the  prompt  prosecution  of  the  action,  which  the 
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court  should  have,  and  we  must  assume  did,  regard  in  its 
determination. 

This  was  not  a  case  where  the  contract  of  marriage  was 
admitted,  leaving  simply  the  issue  of  adultery.  The  marriage 
was  denied.  No  ceremony  was  ever  perfonned.  No  wit- 
nesses were  present  at  the  making  of  the  alleged  contract,  but 
according  to  the  evidence  of  the  plaintiff  it  rested  in  paroL 
It  appeared  that  the  person  seeking  to  have  this  contract 
established,  years  before  the  commencement  of  the  action  and 
on  the  eve  of  defendant's  marriage  to  a  woman  since  dead, 
with  knowledge  of  such  fact,  accompanied  by  her  mother, 
sought  and  obtained  the  assistance  of  a  lawyer  to  secure  for 
her  redress  and  indemnity  for  an  alleged  injury,  which,  if  well 
founded,  was  not  consistent  with  the  assertion  of  marriage. 
Their  petition  appears  to  have  prospered  to  a  degree  which 
for  the  time  being  gave  entire  satisfaction.  Shortly  thereafter, 
the  defendant  married  another  woman  and  lived  with  her  in 
the  open  relation  of  husband  and  wife  for  several  years  and 
until  her  death.  The  plaintiff,  in  the  meantime,  was  by  a 
ceremonial  marriage  united  to  another  man,  and  they  lived 
together  for  a  period  of  five  years.  It  is  true  that  the  plain- 
tiff's testimony,  and  it  was  before  the  court  on  the  hearing  of 
this  motion,  tended  to  explain  the  apparent  inconsistency 
l>etween  her  present  claim  and  the  fact  of  marriage  to  another 
long  after  the  alleged  contract  with  defendant  was  entered 
into.  She  assigned  as  a  reason  the  mistaken  counsel  of  a  law- 
yer, which  led  her  to  believe  that  she  was  not  legally  married 
to  the  defendant. 

Now,  the  defendant,  after  the  death  of  the  woman  whom 
by  ceremony  and  subsequent  conduct  he  held  out  to  the  public 
as  his  wife,  with  every  form  of  solemnity  married  another 
woman,  by  whom  he  had,  prior  to  the  commencement  of  this 
action,  one  child.  She  was  designated  in  the  complaint  as 
co-respondent.  The  issue. then  involved  in  its  result  a  deter- 
mination whether  the  mother  was  a  wife  and  the  cliild  legiti- 
mate. In  the  prompt  disposition  of  that  question  the  public 
was  interested.     Its  duty  is  to  see  that  all  contracts  shall  be 
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fulfilled  beneficially  to  progeny  who  are  to  be  enrolled  amongst 
the  citizens  of  the  state,  and  it  owed  the  mother  the  duty  to 
have  determined  as  speedily  as  the  due  administration  of  justice 
would  permit,  whether  she  was  wife  in  fact  or  only  in  name. 
And  the  court  having  regard,  as  was  its  duty,  for  the  interests 
of  the  public,  determined  that  the  plaintiff  ought  not  to  be 
allowed  to  discontinue.  The  situation  presented  admitted  and 
required  the  exercise  of  discretion.  Therefore  we  need  not 
further  consider  the  matter. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

"l2rT48l 

^^^        '  Ellsworth   Tuthill  et  al.,  Respondents,   v.  Willlo£  H. 

Skidmore  et  al.,  AppeHants. 

Where  one  engaged  in  commerce  permits  his  commercial  paper  to  be  dis- 
honored and  his  property  to  be  attached  in  an  action  in  which  Judgment 
is  subsequently  recovered  by  default,  this  is  evidence,  and  if  unexplained 
is  proof  of  insolvency. 

When  the  price  of  goods  sold  on  credit  is  due  and  unpaid,  and  the  vendee 
becomes  insolvent  before  obtaining  possession,  the  vendor  has  the  right 
to  retain  possession  of  the  property  as  security  for  the  purchase-price,  as. 
against  the  vendee  or  his  attaching  creditor,  which  right  is  greater  than 
a  lien. 

In  an  action  of  replevin  to  recover  possession  of  property  sold  by  plaintifFa 
to  one  L.,  but  left  in  plaintiffs'  possession  until  after  notes  given  for  the 
purchase  became  due  and  were  dishonored,  and  which  had  been  levied 
upon  by  defendants  by  virtue  of  an  attachment  against  L.,  plaintiffs 
alleged  title  to  the  property,  and,  also,  that  they  "had  a  special  prop- 
erty therein,  to  wit:  A  lien  for  unpaid  purchase-money."  The  defend- 
ants' answer  denied  specifically  both  of  these  allegations.  No  motion 
was  made  to  make  the  complaint  more  definite  and  certain,  and  it 
affirmatively  appeared  that  defendants  were  neither  harmed  nor  misled 
by  the  omission  to  set  forth  * '  the  facts  upon  which  the  special  property 
depends,"  as  required  by  the  Code  of  Civil  Procedure  (§  1720).  HM, 
that  the  defect  was  not  such  as  would  require  a  reversal  of  the: 
judgment. 

At  the  beginning  of  the  trial  defendants  moved  that  plaintiffs  be  com- 
pelled to  elect  whether  they  would  seek  to  recover  on  the  ground  of 
ownership  or  of  a  lien  for  unpaid  purchase-money.  The  court  decided 
to  first  hear  the  evidence,  and  defendants  excepted.    At  the  close  of 
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plaintiffs'  case,  defendants  offering  no  evidence,  both  parties  asked  the 
court  to  direct  a  verdict.  Held,  that  as  it  did  not  appear  defendants 
were  harmed  by  the  ruling  of  the  court,  it  was  not  a  ground  of  review; 
xhat  as  the  two  inconsistent  claims  appeared  in  the  complaint,  defend- 
ants should,  before  answering,  have  moved  that  plaintiffs  be  compelled 
to  elect. 

Also  held,  that  plaintiffs,  by  alleging  and  asserting  on  the  trial  absolute 
ownership,  and  also  a  special  interest  or  lien,  did  not  thereby  waive 
their  special  interest  or  lien,  as  the  inconsistency  between  the  two  claims 
arose  not  from  the  facts,  but  related  wholly  to  the  legal  conclusions  to 
be  drawn  from  conceded  facts. 

Htukon  V.  Svoan  (83  N.  Y.  552),  distinguished. 

Where  a  complaint  sets  forth  two  inconsistent  causes  of  action,  and  the 
defendant  waits  until  the  trial  and  then  moves  that  plaintiff  be  compelled 
to  elect  between  them,  the  court  may  decline  to  decide  the  motion  until 
part  or  all  of  the  evidence  is  taken,  and  a  denial  of  the  motion  is  so  far 
discretionary  that  it  will  not  be  reviewed  when  it  appears  that  defendant 
was  not  harmed. 

(Argued  December  11,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  directed  by  the  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  of  replevin. 

On  September  11,  1886,  the  plaintiffs,  under  their  firm 
name  of  Ellsworth  Tuthill  &  Co.,  and  Walter  E.  Lawton, 
doing  business  under  the  name  of  Lawton  Brothers,  entered 
into  the  following  written  contract : 

''Septemher  1\,1%%6. 

"  Sold  for  account  of  Messrs.  Ellsworth  Tuthill  &  Co.  to 
Messrs.  Lawton  Brothers,  New  York,  five  hundred  tons  sel- 
lers* usual  good  make  platform-dried  fish  scrap,  not  treated 
with  acids,  of  this  season's  make,  to  be  ready  for  delivery 
before  close  of  sellers'  works,  at  $28  per  ton  of  2,000  lbs., 
actual  weight  in  bulk,  F.  O.  B.  sellers'  factory,  Promised 
Land,  Long  Island.  Terms,  payment  by  buyer's  notes  at  four 
months,  with  interest,  added  at  a  rate  of  six  per  cent  per 
annum  from  date  of  delivery  on  presentation,  bills  of  lading, 
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invoice,  weigher's  return,  and  Stillwell  &  Gladding's  certificate 
of  moisture.  If  scrap  removed  before  closing  sellers'  factory 
this  fall,  or,  if  scrap  is  not  removed  before  such  time,  buyers 
are  to  give  their  notes,  bearing  same  interest  for  an  approxi- 
mate amount,  bearing  date  of  such  closing.  Buyers  to  have 
privilege  of  leaving  scrap  at  their  own  risk,  free  of  charge  for 
storage,  till  opening  of  fishing  season  of  spring,  1887,  provided 
if  they  require  any  scrap  between  such  closing  and  opening, 
buyers  are  to  pay  thirty-five  cents  per  ton  for  loading.  Scrap 
guaranteed  not  to  exceed  twelve  per  cent,  moisture,  Stillwell 
&  Gladding's  analysis  from  samples  drawn  in  the  usual  way. 
Scraps  to  be  in  good  order  and  condition." 

Frond  the  date  of  this  contract  to  the  date  of  the  trial  of  this 
action  (October  25,  1887),  the  plaintiffs  at  all  times  had  on 
hand  at  their  factory  at  Promised  Land,  L.  I.,  more  than  500 
tons  of  fish  scrap  of  the  kind  and  quality  mentioned  in  the 
contract,  but  the  quantity  sold  nor  any  part  of  it  was  ever  set 
apart  for  the  vendee.  November  12,  1886,  the  vendee  gave 
the  vendors,  towards  the  purchase-price,  three  promissory 
notes  signed  by  the  purchaser  and  payable  to  the  order  of  the 
flellers,  of  the  dates,  for  the  amounts  and  due  as  follows : 

Date.  Amoant  Time.  Due. 

Nov.  12,  1886.. .  $5,000.. .  Four  months.. .  March  15,  1887. 

Nov.  19,  1886.. .  $5,000.. .  Four  months.. .  March  22,  1887. 

Nov.  26,  1886.. .  $3,000.. .  Four  months.. .  March  29,  1887. 

The  purchase-price  was  $14,000  and  after  deducting  these 
notes  $1,000  remained,  which  was  never  paid  nor  was  a  note 
given  for  it.  These  notes  w^ere  all  dishonored  and  have  never 
been  paid,  nor  has  any  part  of  the  purchase-price  of  the  prop- 
erty. About  the  1st  of  December,  1886,  the  plaintiffs  sent 
the  purchaser  the  following  receipt : 

"  Ellswobth  Tuthill  &  Co.,  Manufacturers  of 

"  Menhaden  Oil  and  Guano,  Factory  at  Promised  Land,  L.  L 
"Promised  Land,  N.  Y.,  jVov.  12,  1886. 

"  We  hereby  certify  that  we  hold  five  hundred  (500)  tons  of 
platform  dried  fish  scrap,  of  good  quality  and  in  good  condi- 


1891.]  TuTHiLL  et  al.  v.  Skidmore  et  al.  151 

Statement  of  case. 


tion,  in  bulk,  subject  to  the  order  of  Mess.  Lawton  Bros.,  in 
our  factory  at  Promised  Land,  Long  Island,  Suffolk  county, 
N.  Y.,  as  per  terms  of  contract. 

"ELLSWOKTH  TUTHILL  &  CO. 
"  Dated  September  llthr 

March  24,  1887,  Joseph  L.  Morton  began  an  action  in  the 
Supreme  Court  against  Walter  E.  Lawton  for  the  recovery  of 
money,  in  which  an  attachment  was  issued,  by  virtue  whereof, 
March  28,  1887,  the  defendant  Skidmore,  as  sheriff,  and  the 
defendant  Hand,  as  his  deputy,  levied  upon  and  seized  500  tons 
of  fish  scrap  then  stored  at  the  plaintiff's  factory.  The  quantity 
attached  was  not  separated  from  a  larger  qiiantity  of  which  it 
was  a  part,  and  was  never  removed  from  the  plaintiffs'  premises. 
June  15,  1887,  Morton  recovered  a  judgment  against  Lawton 
in  that  action  for  $22,629.66,  which  was  entered  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  a  transcript 
of  which  was  duly  filed  and  ilie  judgment  duly  docketed  June 
27,  1887,  in  the  office  of  the  clerk  of  the  county  of  Suffolk. 
May  13,  1887,  the  plaintiffs  demanded  of  the  defendants  that 
they  release  the  attachment  and  surrender  the  property  to  them, 
which  was  refused,  and  on  the  next  day  this  action  in  replevin 
for  the  recovery  of  the  property  was  begun.  L^pon  the  trial, 
each  party  asked  that  a  verdict  be  directed  in  his  favor,  neither 
claiming  that  there  was  any  question  of  fact  for  the  jury.  A 
verdict  was  directed  for  the  plaintiffs. 

Ahram  Kling  for  appellant.  The  plaintiffs  cannot  recover 
in  this  action  on  the  allegation  in  their  complaint  that  Lawton 
Wrongfully  took  the  chattels  from  said  plaintiffs,  as  the  evi- 
dence established  that  said  property  came  lawfully  in  the  pos- 
session of  said  Lawton  by  reason  of  the  sale  to  him  by  said 
plaintiffs.  {Olyphant  v.  Baker ^  5  Den.  379 ;  Williainson  v. 
Berry,  8  How.  [U.  S.]  544 ;  Bradley  v.  Wheeler,  44  N.  Y. 
495 ;  Sanders  v.  Waterhtry,  116  id.  371 ;  Benjamin  on  Sales, 
§  315 ;  Barrett  v.  Goddert,  3  Mason,  107;  Terry  v.  W/ieeler^ 
25  K  Y.  520 ;  Kimherly  v.  Patchen,  19  id.  330 ;  liusseU  v.. 
Carrimjton,  42  id.  125 ;  Crofoot  v.  Bennett,  2  id.  258 ;  Bur- 
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rows  V.  Whitaker,  Tl  id.  291.)  As  the  plaintiflEs  cannot  main- 
tain their  action  on  the  ground  that  the  chattel  was  wrongfully 
taken,  but  only  upon  the  theory  of  the  wrongful  detention  of 
the  said  property,  the  facts  and  circumstances  showing  how 
such  detention  was  wrongful  must  be  set  forth  in  the  com- 
plaint, which  was  not  done,  so  the  exception  to  the  admission 
of  evidence  and  the  refusal  to  dismiss  the  complaint  on  this 
ground  was  error.  (Code  Civ.  Pro.  §  1721 ;  5  Wait's  Act.  & 
Def .  456 ;  CuHia  v.  Jones^  3  Den.  590 ;  Patterson  v.  Adams^ 
7  Hill,  126.)  The  plaintiffs  cannot  recover  upon  the  complaint 
in  this  action  in  wliich  they  claim  title  as  owners,  and  not  by 
virtue  of  a  lien  for  unpaid  purchase-money,  as  the  claim  of 
ownership  was  inconsistent  with  that  of  a  lien,  and  no  cause  of 
action  on  the  latter  ground  is  set  forth  in  the  complaint. 
{Hudson  V.  Swann^  83  N.  Y.  552 ;  Mixal  v.  Dearhorn^  12 
Gray,  336 ;  Saltm  v.  Everett,  20  Wend.  268 ;  IlaclcsweU  v. 
Famam,  7  How.  Pr.  236.)  The  plaintiffs  must  allege,  as 
well  as  prove,  the  facts  constituting  his  cause  of  action,  and  a 
recovery  upon  a  cause  of  action  not  alleged  in  the  complaint, 
although  proved  under  exception  and  objection  upon  tlie  trial, 
is  not  sustainable.  {Clark  v.  Post,  113  K  Y.  18.)  The 
plaintiffs  could  in  no  event  have  maintained  this  action  on  the 
ground  of  lien,  or  special  proj^erty  in  the  chattels,  by  virtue  of 
unpaid  purchase-money,  as  they  have  failed  to  establish  the 
insolvency  of  Lawton  when  his  credit  expired.  {RiddU  v. 
Varnum,  20  Pick.  280 ;  McEwen  v.  Smith,  2  H.  L.  Cas.  309 ; 
Durgy  v.  O'Brien,  123  Mass.  12  ;  5  Wait's  Act.  &  Def.  614; 
Nichols  V.  Micheals,  23  N.  Y.  264.) 

Thomas  Young  for  respondents.  If  the  legal  title  to  the 
scrap  in  question  passed  from  the  plaintiffs  to  Walter  E.  Law- 
ton  the  respondents  have  a  lien  thereon  for  the  purchase- 
money.  (Story  on  Sales,  §§  285,  286 ;  1  Pars,  on  Cont.  [5th 
ed.]  526 ;  Bl<)xam  v.  Sanders,  4  B.  C.  941 ;  Bump  on  Bank- 
ruptcy, 683  ;  Benjamin  on  Sales,  819  ;  Broum  v.  Montgomery, 
20  N.  Y.  287,  291 ;  Broioer  v.  IlarhecTc,  9  id.  594.)  The 
giving  of  the  paper  above  mentioned  of  November  12,  1886, 
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cm.  hardly  be  regarded  as  a  symbolical  delivery  of  the  goods. 
(Story  on  Sales,  §§  287,  288,  339 ;  Benjamin  on  Sales,  §  823.) 
There  is  room  for  question,  whether  title  passed  to  Lawton  as 
the  effect  of  what  transpired  between  him  and  plaintiffs.  If 
title  did  not  pass,  then  plaintiffs,  as  owners  of  the  goods,  have 
a  right  to  hold  them  against  Lawton  and  his  creditors.  {Kein 
V.  Tupper,  52  N.  Y.  550;  Foote  v.  Marsh,  51  id.  288; 
Stephens  v.  Saniee^  49  id.  35  ;  Stmie  v.  Browning,  68  id.  598  ; 
Anderson  v.  Heed,  106  id.  333.)  The  conrt  ruled  correctly 
in  not  requiring  plaintiffs  to  elect,  and  go  upon  either  lien 
alone  or  title  alone,  as  asked  on  the  trial  by  the  defendants. 
(Code  Civ.  Pro.  §§  488,  499 ;  Hudson  v.  Swa/n,  83  K  Y.  552 ; 
Leggett  v.  Hyde,  58  id.  272,  275 ;  Tuthill  v.  Skidmore,  15 
N.  Y.  S.  K.  892 ;  Uayd  v.  Brewster,  4  Paige,  540.)  The 
complaint  as  regards  the  claim  of  lien  is  sufficient.  (Code 
Civ.  Pro.  §§  721,  722,  723, 1726;  Sedgwick  on  Dam.  [5th  ed.] 
682 ;  BreiGster  v.  SiUiman,  38  N.  Y.  423 ;  Rowley  v.  O^hs, 
14  Johns.  385.) 

Follett,  Ch.  J.  It  will  be  assumed  that  the  title  to  the 
property  passed  to  the  vendee,  wliich  is  the  most  favorable 
view  which  can  be  taken  of  the  case  for  the  defendants. 

Permitting  commercial  paper  to  be  dishonored  by  one 
engaged  in  commerce,  and  his  property  to  be  attached  in  an 
action  in  which  judgment  is  subsequently  recovered  by  default 
is  evidence,  and  if  unexplained  is  proof  of  insolvency.  {Brown 
V.  Montgomery,  20  N.  Y.  287 ;  Booth  v.  Pmjoer^,  56  id.  22, 
32 ;  Abb.  Tr.  Ev.  616.) 

Neither  party  asserting  at  the  trial  that  Lawton's  solvency 
was  a  question  of  fact  for  the  jury,  the  court  was  justified  in 
holding  as  a  question  of  law  that  he  was  insolvent. 

When  the  price  of  goods  sold  on  credit  is  due  and  unpaid, 
and  the  vendee  becomes  insolvent  before  obtaining  possession 
of  them,  the  vendor's  right  to  the  property  is  often  called  a 
lien,  but  it  is  greater  than  a  lien.  In  the  absence  of  an  express 
power  the  lienor  usually  cannot  transfer  the  title  to  the  prop- 
erty on  which  the  lien  exists  by  a  sale  of  it  to  one  having 
SIC5EI5— Vol.  LXXIX.        20 
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notice  of  the  extent  of  his  nght,  but  he  must  proceed  by  fore- 
closure. Wlien  a  vendor  rightfully  stops  goods  in  transitu^ 
or  retains  them  before  transitus  has  begun,  he  can,  by  a  sale 
made  on  notice  to  the  vendee,  vest  a  purchaser  with  a  good 
title.  {Dustan  v.  McAndreWy  44  N.  Y.  72.)  His  right  is 
yery  nearly  that  of  a  pledgee,  veith  power  to  sell  at  private 
sale  in  case  of  default.  {Bloxam  v.  Samders^  4  B.  &  C.  941  ; 
Bloxam  v.  MorUy^  4  id.  951 ;  Mil-gate  v.  KebhUy  3  M.  &  G. 
100 ;  Audenreid  v.  BandaU,  3  Cliff.  99,  106 ;  Black.  Sal. 
[2d  ed.]  445,  454,  459;  Benj.  Sal.  [Corbin's  ed.]  §  1280; 
Jones'  Liens,  §  802.)  The  vendee  having  become  insolvent 
and  refused  payment  of  the  notes  given  for  the  purchase-price 
of  the  property  which  remained  in  the  vendor's  possession,  his 
right  to  retain  it  as  security  for  the  price  was  revived  as 
against  the  vendee  and  his  attaching  creditor.  {Arnold  v. 
Delano^  4  Cush.  33 ;  Haskell  v.  Bwe^  11  Gray,  240  ;  MHJiJcen 
V.  Warren^  57  Maine,  46 ;  Clarh  v.  Draper,  19  N.  H.  419  ; 
Bloxam  V.  Sanders^  4  B.  &  C.  941 ;  Bloxam  v.  Morley^  Id. 
951 ;  nambv/rger  v.  Rodman^  9  Daly,  93 ;  Benj.  Sal.  [Ben- 
nett's ed.]  §  825  ;  2  id.  [Corbin's  ed.]  §  1227 ;  Story  Sal.  §  285  ; 
Black.  Sal.  454.) 

The  plaintiffs  allege  in  their  complaint  that  they  own  the 
property,  and  also  that  they  ''  had  a  special  property  therein, 
to  wit :  A  lien  for  unpaid  purchase-money,"  both  of  which 
allegations  the  defendants  specifically  denied.  It  is  now 
insisted,  as  it  was  at  the  trial  by  the  defendants,  that  the  alle- 
gation in  respect  to  the  special  property  is  not  a  compliance 
with  section  1720  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  when  "  the  right  of  action  or  defense  rests  upon  a 
right  of  possession  by  virtue  of  a  special  property,  in  which 
case  the  pleading  must  set  forth  the  facts  upon  which  the 
special  property  depends  so  as  to  show  that  at  the  time  when 
the  action  was  commenced  or  the  chattel  replevied,  as  the  case 
may  be,  the  party  pleading  or  tlie  third  person  who  is  entitled 
to  the  possession  of  the  chattel."  The  defendants  not  having 
moved  to  make  the  complaint  more  definite  and  certain,  and 
it  affirmatively  appearing  that  they  were  neither  harmed  nor 
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misled  by  the  omission  to  set  forth  aii  of  the  facts  out  of  which 
the  special  property  arose,  the  judgment  will  not  be  reversed 
for  this  defect  in  the  complaint. 

When  the  trial  began  it  was  moved  in  behalf  of  the  defend- 
ants that  the  plaintiffs  be  compelled  to  elect  whether  they 
would  seek  to  recover  on  the  ground  that  they  owned  the 
property  or  on  the  ground  that  they  had  a  lien  thereon  for 
unpaid  purchase-money.  To  this  request  the  court  replied  "  1 
will  hear  the  evidence  first  before  I  compel  him  to  do  that," 
To  this  remark  the  defendants  excepted.  At  the  close  of  the 
plaintiffs'  case,  the  defendants  offering  no  evidence,  both  parties 
asked  the  court  to  direct  a  verdict. 

The  object  of  requiring  plaintiffs  to  elect  between  incon- 
sistent causes  of  action  is  to  simplify  the  issues  of  fact  so  that 
they  may  be  intelligibly  and  fairly  tried,  but  it  is  plain  in 
this  case,  that  the  defendants  were  not  misled  nor  harmed  by 
the  refusal  of  the  court  to  compel  an  election.  The  plaintiffs* 
allegation  that  they  owned  the  property  and  their  allegation 
that  they  had  a  lien  thereon  for  unpaid  purchase-money  are 
inconsistent.  {Hudson  v.  Sioan,  83  N.  T.  552.)  But  when,  as 
in  the  case  at  bar,  the  inconsistency  plainly  appears  on  the  face 
of  the  complaint,  the  defendants  should,  before  answering, 
move  that  the  plaintiffs  be  compelled  to  elect.  {Cdsaidy  v, 
J9aZy,  11  W.  Dig.  222.)  If  in  such  a  case  the  defendant  lies 
by  imtil  the  trial  and  then  moves,  the  court  may  in  its  discre- 
tion wait  until  part  or  all  of  the  evidence  is  taken  before 
deciding  the  motion  {Soidhworth  v.  Bennett^  58  N.  Y.  659), 
and  its  denial  is  so  far  discretionary  {Kerr  v.  Hayes^  35  N.  Y. 
331,  336 ;  People  v.  Tweed,  63  id.  194),  that  it  will  not  be 
reviewed  when  it  appears  that  the  defendant  was  not  harmed. 

It  is  also  urged  on  the  authority  of  Hudson  v.  Swan  {supra), 
and  the  cases  therein  cited,  that  the  plaintiffs  by  alleging  in 
their  complaint  and  asserting  at  the  trial  absolute  ownership 
of  the  property,  and  also  a  special  interest  in  or  lien  upon  it, 
waived  their  special  interest  or  lien,  if  any  they  had,  and  can- 
not recover  without  establishing  ownership.  In  the  case  cited 
the  facts  alleged  by  the  plaintiff  to  establish  ownerahip  were 
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inconsistent  with  those  upon  which  he  relied  to  establish  a  lien, 
which  is  not  the  fact  in  the  case  at  bar.  As  has  been  shown, 
the  plaintiffs'  interest  was  more  than  that  of  mere  lienors,  and 
there  being  no  dispute  about  the  facts,  the  inconsistency  relat- 
ing wholly  to  the  legal  conclusions  to  be  drawn  from  the  agreed 
facts,  the  case  cited  is  not  controlling. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 


John  A.  K.  Ditval,  Appellant,  v.  Horace  B.  Wellman, 
Respondent. 

Although  a  court  of  equity  will  not,  as  a  general  rule,  lend  its  aid  to 
either  of  the  parties  to  an  illegal  contract,  by  enforcing  its  execution  or 
rescinding  it.  when  the  parties  are  not  equally  guilty,  and  when  the 
public  interest  is  advanced  by  allowing  the  more  excusable  of  the  two 
%o  sue  for  relief,  the  courts  will  take  cognizance  of  an  action  for  that 
purpose,  and  will  grant  reHef  by  setting  aside  the  contract  and  restoring 
the  injured  party  to  his  original  position. 

To  establish  a  defense  in  such  an  action,  it  is  not  sufficient  for  defendant 
to  show  merely  that  the  plaintiff  is  jkirticeps  eriminis,  but  it  must  appear 
that  they  were  in  pan  delicto,  unless  the  contract  be  malum  in  se. 

In  an  action  to  recover  back  money  paid  by  plaintiff  to  defendant,  who 
carried  on  a  business  known  as  ''  a  matrimonial  bureau,"  on  an  agreement 
by  him  to  procure  a  husband  for  her;  he  to  return  the  money  paid  on 
a  day  named,  if  at  that  time  she  was  willing  to  give  up  all  acquaintance 
with  gentlemen  introduced  to  her  by  defendant,  there  was  no  evidence 
of  actual  over-persuasion  or  undue  influence.  The  court  held,  as  a  legal 
conclusion,  that  the  contract  was  illegal,  and  that  the  parties  to  it  were 
equal  in  guilt,  and  directed  a  verdict  for  defendant.  Held,  error;  that 
while  the  contract  was  illegal,  at  most  the  inferences  to  be  drawn  from 
the  facts  as  to  the  equality  of  guilt  were  for  the  jury. 

It  seems  that  the  business  of  promoting  marriages  is  against  the  policy  of 
the  law  and  public  interest,  and  the  courts  will  aid  a  party  who  has  pat- 
ronized such  a  business  by  relieving  him  or  her  from  all  contracts  made, 
and  will  grant  restitution  of  any  money  paid  or  property  transferred. 

Jt  seems  also  that  contracts  by  one  party  to  procure,  for  a  consideration,  a 
husband  or  wife  for  the  other,  are  considered  as  fraudulent  in  their  char- 
acter, and  the  party  paying  the  consideration  will  be  regarded  as  under 
a  species  of  imposition  or  undue  influence. 

<Argued  December  12,  1890;  decided  January  14, 1891.) 
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Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  of  New  York,  made  May  4,  1888^ 
which  reversed  an  order  of  tlie  G-eneral  Term  of  the  City 
Court,  which  reversed  an  order  of  the  Special  Term  of  said 
court  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  back  moneys  paid  by 
plaintiff's  assignor  to  defendant  upon  contracts  set  forth  in  the 
opinion,  in  which  the  material  facts  are  also  stated. 

Wm.  H.  Mvmdy  for  appellant.  The  contract  is  void  as  against 
public  policy,  but  the  parties  are  not  in  pari  delicto^  and  the 
money  paid  thereunder  can  be  recovered.  {Smith  v.  Brun- 
vag,  2  Vem.  392 ;  1  id.  89,  90  ;  Boynton  v.  Hubbard,  7  Mass. 
118 ;  Goldsmith  v.  Bruning^  1  Eq.  Ab.  89 ;  1  Fonblanque's 
Eq.  chap.  4,  §  1 ;  1  Story's  Eq.  Juris.  §§  261,  262,  263,  268 ; 
Crawford  v.  Russell,  62  Barb.  93 ;  Marx  v.  McOlynn,  8& 
N.  Y.  357.) 

B.  TT.  NewhaU  for  respondent.  Plaintiff  and  defendant  being 
in  pari  delicto,  no  action  can  be  maintained  by  one  against  the 
other.  (2  Kent's  Comm.  591 ;  57  N.  Y.  528.)  Money  paid  by 
one  party  in  furtherance  of  a  contract  in  \iolation  of  law,  or  of 
public  policy,  cannot  be  recovered  back  where  both  parties  are  in 
pari  delicto.  Courts  will  not  interfere  to  relieve  a  participant 
in  an  illegal  transaction.  {Pepper  v.  Haight,  20  Barb.  429 ; 
Otis  V.  Harrison,  36  id.  210 ;  Pease  v.  Walsch,  7  J.  «fe  S.  514 ;. 
Stephs  V.  Gould,  9  N.  Y.  520 ;  Schermerhom  v.  Talman,  14 
id.  94,  102,  126, 141 ;  Tracy  v.  Tahnage,  Id.  162, 181 ;  Mosely 
V.  Mosdy,  15  id.  334 ;  Jvnowlto7i  v.  K  S.  Co.,  57  id.  518, 528 ; 
17  Hun,  749 ;  Greenl.  on  Ev.  §  111 ;  Knowlton  v.  C.  E.  S. 
Co.,  17  Hun,  479.)  There  is  not  a  particle  of  evidence  of  any 
decei^Jraud,  false  pretenses,  false  or  misrepresentations  by  the 
defendant  to  induce  Mrs.  Guion  to  pay  him  this  $50,  or  any 
money,  or  even  to  place  her  name  upon  his  books,  so  that  she 
cannot  claim  a  repayment  of  tliis  money  on  the  ground  that 
she  is  not  in  pari  delicto  by  reason  of  any  fraud.  {Crawford 
V.  Russell,  62  Barb.  92 ;  Willard  on  Eq.  Juris.  209-213 ;  Smith 
on  Cont.  189, 190 ;  Schroeppel  v.  Coming,  2  Den.  236 ;  JSmith 
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V.  Bromly,  2  Doug.  670 ;  Chitty  on  Cont  634,  635 ;  Addison 
on  Cont.  235,  236  ;  WilHams  v.  Hadly,  8  East,  378 ;  2  Comyn 
on  Cont.  113,  117,  119 ;  ITow8on  v.  JTanoock,  8  Dumf.  & 
East,  577  ;  Jacques  v.  Golightly^  2  Wm.  Black,  1073  ;  Bromn- 
ififf  V.  Moris,  Cowp.  790 ;  Mount  v.  Watte,  7  Johns.  434 ; 
Smith  V.  Cuf,  6  M.  &  S.  160;  ReyneU  v.  Sjprye,  13 
East.  74 ;  Broom's  Leg,  Max.  327 ;  Story's  Eq.  Juris.  300 ; 
Clai'k  V.  Shea,  Cowp.  197.)  Mrs.  Guion  did  not  part  with 
her  money  without  consideration.  [Pellecat  v.  Angell,  2 
C.  M.  &  K.  311;  Woodworth  v.  Bennett,  43  K  Y.  276; 
PeopU  V.  Stephens,  71  id.  556.)  There  was  no  rescission 
of  this  contract,  or  the  first  part  of  it,  which  is  directly  the 
subject  of  this  action,  neither  was  the  action  brought  in  dis- 
affirmance of  it.  On  the  contrary,  it  is  brought  in  affirmance 
of  it,  for  it  claims  exactly  what  the  contract  was  intended  to 
give.  {Peck  v.  B^irr,  10  N.  Y.  298 ;  Nellis  v.  Clark,  4  Hill, 
424 ;  Woodworth  v.  Bennett,  43  N.  Y.  273 :  Knawlton  v.  C.  cfc 
E.  S,  Co.,  57  id.  518.) 

Brown,  J.  The  record  before  us  does  not  contain  the  plead« 
ings,  and  we  are  not  informed  of  the  grounds  upon  which  the 
plaintiff  therein  based  his  right  to  recover.  The  case  has,  how- 
ever, been  disposed  of  in  defendant's  favor  in  the  court  below 
on  the  ground  that  the  contract  between  the  parties,  upon 
which  the  money  was  paid,  was  illegal,  and  that  the  plaintiff's 
assignor  was  ^ar^/c^jy^  crirninis,  and  equal  in  guilt  with  the 
defendant. 

But  whether  the  cause  of  action  was  based  upon  the  con- 
tract, or  upon  the  illegality  of  the  contract,  and  in  disaffirm- 
ance thereof,  does  not  appear. 

The  questions  discussed  in  the  lower  courts  have,  however, 
been  regarded  as  of  sufficient  importance  to  receive  the  con- 
sideration of  this  court,  and  as  they  were  the  only  ones  dis- 
cussed at  our  bar,  we  may  confine  our  observations  to  them 
without  regard  to  the  particillar  issue  made  by  the  pleadings. 

It  appears  from  the  e\'idence  that  the  plaintiff  is  the  assignee 
of  Mrs.  E.  Guion,  a  widow  lady,  who,  in  her  search  for  a  hus- 
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band,  souglit  the  advice  ahd  aid  of  the  defendant,  who  was  the 
owner  and  publisher  of  a  matrimonial  journal  called  "  The 
New  York  Cupid,"  and  the  proprietor  of  a  matrhnonial  bureau 
in  New  York  city. 

Mrs.  Guion's  testimony  was  to  the  effect  that  in  June,  1886, 
she  became  a  patron  of  the  defendant's  establishment,  and  paid 
the  usual  registration  fee  of  five  dollars.  That  she  was  intro- 
duced to  thirty  or  forty  gentlemen,  but  found  none  whom  she 
was  willing  to  accept  as  a  husband,  and  that  in  June,  1887,  for 
the  purpose  of  stimulating  the  defendant's  efforts  in  her  behalf, 
she  paid  him  fifty  dollars,  whereupon  there  was  executed  the 
following  instrument : 

''June  2nd,  1887. 

"  Due  Mrs.  Guion  from  Mr.  Wellman  fifty  dollars  ($50.00), 
Aug.  15th,  if  at  that  time  she  is  willing  to  give  up  all  acquaint- 
ance with  gentlemen  who  were  introduced  in  any  manner  by 
H.  B.  Wellman.  If  Mrs.  Guion  marry  the  gentleman  whom 
we  introduce  her  to,  an  additional  fifty  dollars  ($50.00)  is  due 
Mr.  Wellman  from  Mrs.  Guion. 

"  (Signed.)  H.  B.  WELLMAN. 

"  E.  GUION." 

In  August,  1887,  Mrs.  Guion,  not  finding  a  congenial  com- 
panion among  any  of  the  men  to  whom  she  had  been  intro- 
duced and  claiming  to  be  willing  to  give  up  all  acquaintance 
with  them,  demanded  from  defendant  the  return  of  the  money 
paid,  which,  being  refused,  the  claim  was  assigned  to  plaintiff 
and  this  action  was  commenced. 

The  five  learned  judges  who  have  delivered  opinions  in  the 
case  have  agreed  that  the  contract  between  the  parties  was 
void,  and  this  conclusion  appears  to  be  amply  supported  by 
authority.  (1  Story  Eq.  Jurisprudence,  §§  260-264 ;  2  Pome- 
roy  Eq.  Jurisprudence,  §  931 ;  Willard's  Eq.  Jurisprudence, 
211 ;  Bacon's  Abridgement,  Title  Marriage  &  Divorce,  D. ; 
Fonblanque's  Eq.  Ch.  I,  §  10 ;  Boyntcm  v.  Iluhhard,  7  Mass. 
112;  Crawford  Y,  RusseU,  62  Barb.  92.) 

Judge  Stoby,  after  discussing  the  grounds  upon  which 
courts  of  equity  interfere  in  cases  of  this  kind,  says:  "It  is 
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now  firmly  established  that  all  such  contracts  are  utterly  void 
as  against  public  policy  *  *  *,"  and  Chief  Justice 
Paksons  said,  in  Boy^iton  v.  Hubbard  (snpra\  that  "  these  con- 
tracts are  void  *  *  *  because  they  have  a  tendency  to 
cause  matrimony  to  be  contracted  on  mistaken  principles  and 
without  the  advice  of  friends,  and  they  are  relieved  against  as 
a  general  mischief  for  the  sake  of  the  public.'* 

The  doctrine  that  marriage  brokerage  contracts  are  void  is 
the  outgrowth  of  the  views  and  opinions  of  the  English  people 
upon  the  subject  of  the  marriage  relation,  and  the  courts  of 
England,  for  upwards  of  a  century,  have  universally  declared 
that  the  natural  consequences  of  such  agreements  would  be  to 
bring  about  ill-advised,  and,  in  many  instances,  fraudulent 
marriages,  resulting  inevitably  in  the  destruction  of  the  hopes 
and  fortunes  of  the  weaker  party,  and  especially  of  women, 
and  that  every  temptation  in  the  exercise  of  undue  influence  in 
procuring  a  marriage  should,  therefore,  be  suppressed.  The 
^  defendant  has,  however,  succeeded  in  tlie  lower  court  upon  the 
application  of  the  rule  that  a  court  will  not  lend  its  aid  to 
either  of  the  parties  to  an  illegal  or  fraudulent  contract,  either 
by  enforcing  its  execution  if  it  be  executory,  or  by  rescinding 
it  if  it  be  executed; 

Public  policy  has  dictated  the  adoption  of  this  rule,  but  it 
has  its  limitations,  and  when  the  parties  are  not  equally  guilty. 
Of  when  the  public  interest  is  advanced  by  allowing  the  more 
excusable  of  the  two  to  sue  for  relief,  the  courts  will  aid  the 
injured  party  by  setting  aside  the  contract  and  restoring  him, 
so  far  as  possible,  to  his  original  position.  (1  Pomeroy's 
Equity,  §  403 ;  1  Story's  Equity,  §  300.) 

It  is  not  sufficient  for  the  defendant  to  show  merely  that 
the  other  contracting  party  hparticeps  criminw^  but  it  must 
appear  that  both  are  equal  in  guilt  unless  the  contract  be 
fnalum  in  se^  in  which  case  the  maxim  Ex  dolo  malo  non 
oritur  actio  is  of  universal  application. 

This  subject  received  very  full  consideration  in  the  case  of 
Tracy  v.  Tahnage  (14  N.  Y.  162),  and  it  was  there  said  that 
unless  the  parties  are  in  pari  delicto  as  well  as  particepa 
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criminis,  the  courts,  although  the  contract  is  illegal,  will  afford 
relief  to  the  more  innocent  party. 

Upon  the  application  of  this  doctrine,  in  Mount  v.  Waite 
(7  Johns.  Rep.  433),  premiums  paid  for  the  insurance  of 
lottery  tickets  were  recovered,  the  plaintiff  being  held  not  to 
be  equal  in  guilt  with  the  defendants. 

In  Wheatan  v.  Hihhard  (20  Johns.  Rep.  290)  it  was  held 
that  usurious  interest  paid  by  a  borrower  could  be  recovered 
independent  of  the  statute,  and  that  the  maxim  inter  partes 
in  pari  delicto  potior  est  conditio  defendantis  did  not  apply, 
as  the  law  considered  the  borrower  the  victim  of  the  usurer, 
and  Lord  Mansfield  laid  down  the  rule  that  in  transactions 
prohibited  by  statute  for  the  protection  of  one  set  of  men 
from  another  set  of  men  the  parties  are  not  in  pari  delicto, 
{Browning  v.  Morris^  2  Cowp.  790.  See  also  Schroeppel  v. 
Coming,  6  N.  Y.  107-115,  116.) 

It  will  appear  from  an  examination  of  the  authorities  ujx>n 
this  subject,  a  very  few  only  of  which  are  cited,  that  courts, 
both  of  law  and  equity,  have  held  that  two  parties  may  con- 
cur in  an  illegal  act  without  being  deemed  in  all  respects  in 
pari  deliHo, 

In  many  such  cases  relief  from  the  contract  Avill  be  afforded 
to  the  least  guilty  party  when  he  appears  to  have  acted  under 
circumstances  of  imposition,  hardship,  or  undue  influence,  and 
especially  where  there  is  a  necessity  of  suppor1»ng,public  inter- 
ests, or  a  well  settled  policy  of  tlieiaw,  whetlier  that  policy  be 
declared  in  the  statutes  of  the  state  or  be  the  outgrowth  of  the 
decisions  of  the  courts. 

Accordingly  many  cases  may  be  cited  where  relief  has  been 
granted  from  contracts  which  partook  of  the  character  of  mar- 
riage brokerage  agreements.  The  cases  are  collected  in  Pome- 
roy's  Equity  Jurisprudence,  in  a  note  to  section  931 ;  in  Fon- 
blanques  Eq.  (B.  I,  ch.  4,  g§  10,  11),  and  Bacon's  Abridgment, 
Title  Marg.  and  Divrs.  (541  et  seq.\  and  need  not  be  cited  here. 

In  two  of  the  cases  referred  to,  money  paid  under  the  con- 
tract Avas  recovered  back.     {Smith  v.  Brtining^  2  Vern.  392; 
Gddsmith  V.  Bmning,  1  Eq.  Cases  Abr.  89.) 
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The  question  in  tliis  and  kindred  cases,  tlieref  ore,  must  always 
bie  whether  the  parties  are  equal  in  guilt  Obviously  cases 
might  arise  where  this  would  qlearly  appear  and  where  the 
court  would  be  justified  in  so  holding  as  a  matter  of  law,  as 
where  there  was  an  agreement  between  two,  having  for  its 
purpose  the  marriage  of  one  to  a  third  party,  the  parties  would 
be  so  clearly  in  pari  delicto  that  the  courts  would  not  aid  the 
one  who  had  paid  money  to  the  other  in  tlie  promotion  of  the 
common  purpose,  to  recover  it  back.  Such  a  case  would  par- 
take of  the  character  of  a  conspiracy  to  defraud.  So  if  two 
parties  entered  into  a  partnership  to  carry  on  such  a  business 
as  defendant  conducted,  the  courts  would  not  lend  their  aid  to 
eitlier  to  enforce  tlie  agreement  between  them. 

But  where  a  party  carries  on  a  business  of  promoting  mar- 
riage as  the  defendant  appears  to  have  done,  it  is  plain  to  be 
seen  that  the  natural  tendency  of  such  a  business  is  immoral 
and  it  would  be  so  clearly  the  policy  of  the  law  to  suppress  it 
and  public  interest  would  be  so  greatly  promoted  by  its  sup- 
pression, that  there  would  be  no  hesitation  upon  the  part  of 
tlie  courts  to  aid  the  party  who  had  patronized  such  a  business 
by  relieving  him  or  her  from  all  contracts  made,  and  grant 
restitution  of  any  money  paid  or  property  transferred.  In 
tliat  way  only  could  the  policy  of  the  law  be  enforced  and 
public  interests  promoted. 

Contracts  of  this  sort  are  considered  as  fraudulent  in  their 
character  and  parties  who  pay  money  for  the  purpose  of  pro- 
curing a  husband  or  wife  will  be  regarded  as  under  a  species 
of  imposition  or  undue  influence.    - 

The  subject  is  classed  by  all  text  writers  under  the  head  of 
constructive  or  implied  fraud,  and  it  is  upon  tlie  application  of 
rules  which  belong  to  that  branch  of  the  law  that  the  cases 
have  been  decided  to  which  I  have  referred. 

"We  are  of  the  opinion,  therefore,  that  it  was  error  to  hold  as 
a  legal  conclusion  that  the  parties  to  the  contract  in  question 
were  equal  in  guilt. 

The  learned  General  Term  of  the  Common  Pleas  appeared 
to  have  considered  that  the  voluntary  character  of  Mrs.Guion*B 
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acts  was  decisive  of  this  question  and  deprived  her  of  the  right 
of  recovery. 

It  is  true  there  is  no  evidence  of  actual  over-persuasion  or 
undue  influence. 

But  at  most  the  inferences  to  be  drawn  from  these  facts  were 
for  the  jury. 

The  prominent  fact  in  the  case  is  that  such  a  place  as  the 
defendant  maintained  eidsted  in  the  community  with  its  evil 
surroundings  and  immoral  tendencies. 

What  influence  was  exerted  upon  the  mind  of  the  widow  by 
the  mere  fact  of  the  existence  of  such  a  place  to  which  resort 
could  be  had,  cannot  of  course  appear  except  by  inference. 
But  if  the  evidence  was  not  sufficiently  strong  to  authorize  the 
court  to  hold  as  a  question  of  law  that  the  parties  were  not  m 
pari  delicto  it  at  least  presented  a  question  of  mixed  fact  and 
law  for  the  jury. 

Our  opinion  is  that  the  same  reasons  that  have  induced 
courts  to  declare  contracts  for  the  promotion  of  marriage  void, 
dictate  with  equal  force  that  they  should  be  set  aside  and  the 
parties  restored  to  their  original  position.  To  decide  that 
money  could  not  be  recovered  back  would  be  to  establish  the 
rules  by  which  the  defendant  and  others  of  the  same  ilk  could 
ply  their  trade  and  secure  themselves  in  the  fruits  of  their 
illegal  transactions. 

We  are  of  the  opinion,  therefore,  that  the  Common  Pleas 
erred  in  reversing  the  order  of  the  City  Court,  and  that  a  new 
trial  should  have  been  granted. 

The  order  appealed  from  should  be  reversed,  and  the  order 
of  the  General  Term  of  the  City  Court  affirmed,  with  costs. 

All  concur. 

Order  reversed. 
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Edward  S.  Jaffray  et  al.,  Respondents,  v.  Siegfried  Davis 
et  al.,  Appellants. 

While  the  payment  of  a  sum  less  than  the  amount  of  a  liquidated  debt, 
under  an  agreement  of  the  creditor  to  accept  the  same  in  satisfaction  of 
the  debt,  forms  no  bar  to  the  recovery  of  the  balance,  if  there  be  some 
additional  benefit  or  legal  possibility  of  benefit  to  the  creditor,  this  will 
be  a  sufficient  consideration  to  support  an  agreement  to  accept  the  lesser 
sum  in  full  payment. 

Where,  therefore,  one  indebted  on  an  open  book  account  gave  to  his 
creditor  his  promissory  notes  for  one-half  of  his  debt,  secured  by  a 
chattel  mortgage,  under  an  agreement  with  the  creditor  that. he  would 
accept  the  same  in  full  satisfaction  and  discharge  of  the  debt,  and  the 
debtor  paid  the  notes  as  they  became  due  and  the  creditor  satisfied  the 
mortgage,  held,  that  the  new  agreement  was  valid  and  supported  by  a 
sufficient  consideration;  and  so,  an  action  could  not  be  maintained  to 
recover  the  balance  of  the  debt. 

Keeler  v.  Sfditibury  (33  N.  Y.  653);  Platts  v.  Walrath  (Lai.  Sup.  69),  limited 
and  distinguished. 

Jaffray  v.  Dati9  (48  Hun,  500),  reversed. 

(Argued  December  12,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  May  21,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

This  was  an  action  to  recover  a  balance  claimed  to  be  due 
upon  an  indebtedness. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

O.  F.  Wisner  for  appellants.  If  the  court  can  see  any, 
even  the  slightest  consideration  for  the  creditor's  promise,  and 
if  the  debtor  give  additional  security,  accepted  by  the  creditor, 
the  creditor  is  bound.  {Carrington  v.  Crocker,  37  N".  T.  338 ; 
Boyd  V.  Hitchcock,  20  Johns.  76 ;  Kellogg  v.  Richards,  14 
Wend,  116 ;  Luddington  v.  Bell,  77  K  Y.  138 ;  Mitchell  v. 
Wheaton,  46  Conn.  316 ;  Brooks  v.  White,  2  Met<;.  285 ;  Jones 
V.  Perkim.s,  64  Am.  Dec.  136 ;  ITinMey  v.  Arey^  27  Me.  362 ; 
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J)at/  V.  Gardner,  7  At.  Rep.  365 ;  Bailey  v.  Day,  26  Me. 
88.)  Any  security  given  by  the  debtor  for  part  of  the  debt, 
which  the  creditor  agrees  to  accept  in  full,  binds  the  creditor. 
(20  Johns.  76 ;  14  Wend.  116 ;  74  N.  Y.  138 ;  64  Am.  Dec. 
136 ;  Warren  v.  Skinner,  20  Conn.  559 ;  Wheeler  v.  Wheeler, 
11  Vt.  60 ;  LeeY.  Oppenheim,  32  Me.  253 ;  6  Wait's  Act  & 
Def .  414 ;  Phillips  v.  Berger,  2  Barb.  608  ;  Little  v.  HMs, 
34  Me.  357.)  The  original  indebtedness  of  defendants  being 
upon  an  open  account,  and  plaintiffs  having  agreed  to  accept 
the  debtor's  promissory  notes  and  chattel  mortgage  in  full 
satisfaction  and  discharge  of  the  original  indebtedness,  they  are 
bound.  (21  Am.  Law  Keg.  641,  642;  Bahcoch  v.  Hawhins, 
23  Vt.  561 ;  Jaffray  v.  Cram,  50  Wis.  349 ;  BuOery.  Miller, 
1  N.  Y.  496 ;  Hall  v.  Samps(m,  35  id.  274 ;  Farmer^  Bank 
v.  Cowan,  2  Keyes,  217;  Judecm  v.  Easton,  58  N.  Y.  664; 
AlUaon  v.  Ahendroth,  15  N.  E.  Rep.  606 ;  Pullman  v.  Taylor, 
60  Miss.  251.)  By  the  laws  of  Michigan,  when  this  agreement 
was  made,  these  defendants  were  each  entitled  to  $250  worth 
of  the  property  mortgaged,  as  exempt  from  execution.  This 
they  were  each  entitled  to  hold  free  from  any  claim  of  credit- 
ors. {Skinner  v.  Shannon,  44  Mich.  86 ;  Stewart  v.  Brovm, 
37  N.  Y.  350.)  By  virtue  of  this  agreement  and  the  execu- 
tion and  delivery  to  them  of  the  chattel  mortgage,  the  defend- 
ants put  themselves  in  a  position  when  they  could  no  longer 
claim  their  exemption  as  against  plaintiffs  demand.  (Bump 
on  Fraud,  14.) 

laaxiAi  L,  Miller  for  respondents.  In  the  case  of  an  undis- 
puted indebtedness,  the  acceptance  of  the  notes  of  the  debtor 
for  a  smaller  sum  does  not  preclude  the  creditor  from  recover- 
ing the  balance  of  the  original  claim.  {PinneVs  Case,  4  Coke, 
117 ;  Fitch  V.  Sutton,  5  East,  230 ;  Cumber  v.  Wayne,  1  Strange, 
426 ;  1  Smith's  L.  C.  439 ;  Doum  v.  Hatch,  10  Ad.  &  El.  121 ; 
Leak  on  Cont.  [ed.  1878]  888 ;  Foakes  v.  Beer,  36  Eng.  Rep. 
194 ;  Bridge  Co,  v.  Murphy,  13  Kan.  35 ;  Otto  v.  Klavber, 
23  Wis.  471 ;  WheeUr  v.  Wheeler,  11  Vt.  60,  66 ;  Bright  v. 
Cojgm,  15  Ind.  371,  374;  OuHis  v.  Morton,  20  lU.  558,  677; 
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Day  V.  Gardner^  7  At.  Rep.  365 ;  Bryant  v.  Brazil^  3  N.  W. 
Rep.  117 ;  Kooher  v.  Ilyde^  21  id.  52 ;  SL  Louis  v.  Davis^  11 
Pac.  Rep.  421 ;  Ilarriman  v.  Harrimam,^  12  Gray,  341 ; 
Hayes  v.  Davidson^  70  N.  C.  573 ;  Danuls  v.  Hatch^  21 N.  J.  L. 
391 ;  Smith  v.  PhiUips,  77  Vt.  548 ;  Ryan  v.  Ward,  48  N.  Y. 
204 ;  Bunge  v.  Koop,  Id.  225  ;  ^Z?:«*  v.  Schwartz,  Q^  id.  451 ; 
Redfidd  v.  ^.  P.  Co.,  56  id.  354, 358 ;  Muller  v.  0>a^«,  66  id. 
609 ;  Irvine  v.  Milbanh,  15  Abb.  [N.  S.]  378 ;  Carrington  v. 
(7r(?o*^r,  37  K  Y.  337;  TFAij^^  v.  ^ww252,  107  id.  518,  524; 
ConMing  v.  King,  10  id.  440 ;  Benedict  v.  i?ay,  35  Hun,  34, 
36;  Fellows  v.  Stevens,  24  Wend.  294;  J[fo*«  v.  Shannon,  1 
Hilt  177 ;  Williams  v.  Corrington,  Id.  515 ;  Luddington  v. 
J9^,  77  N.  Y.  143 ;  6^my  v.  Barton,  55  id.  68,  71.)  There 
is  neither  injustice  nor  hardship  in  requiring  defendants 
to  do  as  they  agreed,  i,  e.,  pay  for  the  merchandise  in  question, 
they  having  received  a  full  equivalent  therefor.  (1  Story's 
Eq.  Juris.  §§  18-23 ;  48  N.  Y.  430 ;  55  id.  456.)  There  is  no 
accord  and  satisfaction.  {Brooks  v.  Moore,  67  Barb.  393; 
Williams  v.  Irving,  47  How.  Pr.  440,  442.)  As  actual  pay- 
ment of  the  smaller  sum  would  not  discharge  the  debt,  the 
acceptance  of  the  promise  to  pay,  i.  e.,  defendants'  promissory 
note  would,  of  course,  fail  to  extinguish  itc  {Keeler  v.  Salis- 
bury, 33  N.  Y.  653 ;  ConJdiny  v.  King,  10  Barb.  372 ;  10 
N".  Y.  440.)  The  giving  of  a  chattel  mortgage  by  defendants 
on  their  own  property  in  no  way  strengthens  tlie  defendants' 
position.  {Keeler  v.  Salisbury,  27  Barb.  485  ;  33  K  Y.  653.) 
If  the  case  were  governed  by  the  laws  of  Michigan,  it  would 
be  immaterial.  {Chap in  v.  Dobson,  78  N.  Y.  79 ;  Monroe  v. 
Douglass,  5  id.  447;  Falkner  v.  Hart,  82  id.  418.)  No  fact 
can  be  considered  by  this  court  for  the  purpose  of  reversing  a 
judgment,  unless  it  is  either  stated  in  the  findings  or  requa**ted 
to  be  found  on  uncontroverted  evidence.  {Thompson  v.  Bank 
B.  N.  A.,  82  N.  Y.  1, 7  ;  Burnap  v.  X,  Bank,  96  id.  125, 131.) 

Potter,  J.  The  facts  found  by  the  trial  court  in  this  case 
were  agreed  upon.  They  are  simple  and  present  a  familiar 
question  of  law.     The  facts  are  that  defendants  were  owing 
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plaintiffs  on  the  8th  day  of  December,  1886,  for  goods  sold 
between  that  date  and  the  May  previous  at  an  agreed  price,  the 
sum  of  $7,714.37,  and  that  on  the  27th  of  the  same  December, 
the  defendants  deKvered  to  the  plaintiffs  their  three  promissory 
notes  amounting  in  the  aggregate  to  three  thousand  four  hun- 
dred and  sixty-two  twenty-four-one-hundredths  dollars  secured 
by  a  chattel  mortgage  on  the  stock,  fixtures  and  other  property 
of  defendants,  located  in  East  Saginaw,  Michigan,  which  said 
notes  and  chattel  mortgage  were  received  by  plaintiffs  under 
an  agreement  to  accept  same  in  full  satisfaction  and  discharge 
of  said  indebtedness.  "  That  said  notes  have  all  been  paid  and 
said  mortgage  discharged  of  record." 

The  question  of  law  arising  from  these  facts  and  presented 
to  this  court  for  its  determination  is  whether  such  agreement, 
with  full  performance,  constitutes  a  bar  to  this  action,  which 
was  brought  after  such  performance  to  recover  the  balance  of 
such  indebtedness  over  the  sum  so  secured  and  paid. 

One  of  the  elements  embraced  in  the  question  presented 
upon  this  appeal  is,  viz.,  whether  the  payment  of  a  sum  less 
than  the  amount  of  a  liquidated  debt  under  an  agreement  to 
accept  the  same  in  satisfaction  of  such  debt  forms  a  bar  to  the 
recovery  of  the  balance  of  the  debt.  This  single  question  was 
presented  to  the  English  court  in  1602,  when  it  was  resolved 
(if  not  decided)  in  PinmVs  case  (5th  Co.  R.  117),  "that  pay- 
ment of  a  lesser  sum  on  the  day  in  satisfaction  of  a  greater, 
cannot  be  any  satisfaction  for  the  whole,"  and  that  this  is  so, 
although  it  was  agreed  that  such  payment  should  satisfy  tlie 
whole.  This  simple  question  has  since  arisen  in  the  English 
courts  and  in  the  courts  of  this  country  in  almost  numberless 
instances,  and  has  received  the  same  solution,  notwithstanding 
the  courts,  while  so  ruling,  have  rarely  failed,  upon  any  recur- 
rence of  the  question,  to  criticise  and  condemn  itB  reasonable- 
ness, justice,  fairness  or  honesty.  No  respectable  authority 
that  I  have  been  able  to  find  has,  after  such  unanimous  disap- 
proval by  all  the  courts,  held  otherwise  than  was  held  in  Pin- 
nd  case  {»xipra)  and  Cumber  v.  Wane  (1  Str.  426) ;  Foakes  v. 
Beer  (L  R.  [9  App.  Cas.]  605 ;  36  English  Reports.  194) ; 


168  Jaffray  et  al.  v,  Davis  et  al  [Jan., 

Opinion  of  the  Court,  per  Potteb,  J. 


Ooddard  v.  O'Brien  (L.  R  [9  Q.  B.  Div.]  37;  Vol.  30,  Am. 
Law  Eegister,  637,  and  notes). 

The  steadfast  adhesion  to  this  doctrine  by  the  courts  in  spite 
of  the  current  of  condemnation  by  the  individual  judges  of  the 
courts  and  in  the  face  of  tlie  demands  and  conveniences  of  a 
much  greater  business  and  more  extensive  mercantile  dealings 
and  operations,  demonstrate  the  force  of  the  doctrine  of  stare 
decisis.  But  the  doctrine  of  stare  decisis  is  further  illustrated 
by  the  course  of  judicial  decisions  upon  this  subject,  for  while 
the  courts  still  hold  to  the  doctrine  of  the  Pinnd  and  Cumber 
and  Wam^  cases  {supra\  they  liave  seemed  to  seize  with  avid- 
ity upon  any  consideration  to  support  the  agreement  to  accept 
the  lesser  sum  in  satisfaction  of  the  larger,  or  in  other  words  to 
extract  if  possible  from  the  circumstances  of  each  case  a  con- 
sideration for  the  new  agreement,  and  to  substitute  the  new 
agreement  in  place  of  the  old  and  thus  to  form  a  defense  to 
the  action  brought  upon  the  old  agreement.  It  will  serve  the 
purpose  of  illustrating  the  adhesion  of  the  court  to  settled  law 
and  at  the  same  time  enable  us  perhaps  more  satisfactorily  to 
decide  whether  there  was  a  good  consideration  to  support  the 
agreement  in  tliis  case,  to  refer  to  the  consideration  in  a  few 
of  the  numerous  cases  which  the  courts  have  held  to  be  suffi- 
cient to  support  the  new  agreement. 

Lord  Blackburn  said  in  his  opinion  in  Foahes  v.  Beer 
{supra)^  and  while  maintaining  the  doctrine  "  tliat  a  lesser  sum 
cannot  be  a  satisfaction  of  a  greater  sum,"  "  but  the  gift  of  a 
horse,  hawk  or  robe,  etc.,  in  satisfaction  is  good,"  quite  regard- 
less of  the  amount  of  the  debt.  And  it  was  further  said  by  him 
in  the  same  opinion  "  that  payment  and  acceptance  of  a  parcel 
before  the  day  of  payment  of  a  larger  sum  would  be  a  good 
satisfaction  in  regard  to  the  circumstance  of  time,"  "  and  so  if 
I  am  bound  in  twenty  pounds  to  pay  you  ten  pounds  at  West- 
minster, and  you  recjuest  me  to  pay  you  live  pounds  at  the  day 
at  York,  and  you  will  accept  it  in  full  satisfaction  for  the  whole 
ten  pounds,  it  is  a  good  satisfaction."  It  was  held  in  Goddard 
V.  O'Brien  (L.  R  [9  Q.  B.  Div.]  37 ;  21  Am.  L.  Keg.  [N.  S.] 
637)  "  A.  b'^ine  indebted  to  B.  in  125  ix)unds  78  &  9d  for  goods 
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sold  and  delivered,  gave  B.  a  check  (negotiable  I  suppose)  for  100 
pounds  payable  on  demand,  which  B.  accepted  in  satisfaction, 
was  a  good  satisfaction."  Huddleston,  B.,  in  Goddard  v. 
O^Brien  {&upra\  approved  the  language  of  the  opinion  in 
Sihree  v.  Tripp  (15  M.  &  W.  26),  "that  a  negotiable  security 
may  operate,  if  so  given  and  taken,  in  satisfaction  of  a  debt  of 
a  greater  amount ;  the  circumstance  of  negotiability  making  it 
in  fact  a  different  thing  and  more  advantageous  than  the 
original  debt  which  was  not  negotiable." 

It  was  held  in  BuU  v.  BuU  (43  Conn.  455),  '^  and  altliough 
the  claim  is  a  money  demand  liquidated  and  not  doubtful,  and 
it  cannot  be  satisfied  with  a  smaller  sum  of  money,  yet  if  any 
other  personal  property  is  received  in  satisfaction,  it  will  be 
good  no  matter  what  the  value." 

And  it  was  held  in  Cmmiber  v.  Wane  {mpra\  that  a  creditor 
can  never  bind  himself  by  simple  agreement  to  accept  a  smaller 
sum  in  lieu  of  an  ascertained  debt  of  a  larger  amount,  such 
agreement  being  nudum  pactum^  but  if  there  be  any  benefit 
or  even  any  legal  possibility  of  benefit  to  the  creditor  thrown 
in,  that  additional  weight  will  turn  the  scale  and  render  the 
consideration  sufiicient  to  support  the  agreement. 

It  was  held  in  LaPage  v.  MoCrea  (1  Wend.  164),  and  in 
Boyd  V.  Uitchoock  (20  Johns.  76),  that  "  giving  further  secur- 
ity for  part  of  a  debt  or  other  security,  though  for  a  less  sum 
than  the  debt  and  acceptance  of  it  in  full  of  all  demands,  make 
a  valid  accord  and  satisfaction." 

That  "  if  a  debtor  gives  his  creditor  a  note  indorsed  by  a 
third  party  for  a  less  sum  than  the  debt  (no  matter  how  much 
less),  but  in  full  satisfaction  of  the  debt,  and  it  is  received  as 
such,  the  transaction  constitutes  a  good  accord  and  satisfaction." 
(  Vamey  v.  Coinmey,  3  East,  25.)  And  so  it  has  been  held 
"  where  by  mode  or  time  of  part  payment,  different  than  that 
provided  for  in  the  contract,  a  new  benefit  is  or  may  be  con- 
ferred or  a  burden  imposed,  a  new  consideration  arises  out  of 
the  transaction  and  gives  validity  to  the  agreement  of  the 
creditor "  {Rose  v.  Ilall^  26  Conn.  392),  and  so  if  "  payment 
of  less  than  the  whole  debt,  if  made  before  it  is  due  or  at  a 
SicKELS— Vol.  LXXIX.        22 
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diflferent  place  from  that  stipulated,  if  received  in  full,  is  a 
good  satisfaction."  {Jones  v.  B^uUitta^  2  Lit.  49 ;  Ricketts  v. 
HaU,  2  Bush.  249 ;  Smith  v.  Brown,  3  Hawks.  [N.  C]  580; 
Jones  V.  Perkins,  29  Miss.  139 ;  Schweider  v.  Lang,  29  Minn. 
254;  43  Am.  R  202.) 

In  WaUon  v.  EUioU  (57  N.  H.  51 1-513),  it  was  held,  "  it  is 
enough  that  something  substantial,  which  one  imrty  is  not  bound 
by  law  to  do,  is  done  by  him  or  something  which  he  has  a 
right  to  do  he  abstains  from  doing  at  the  request  of  the  other 
party,  is  held  a  good  satisfaction." 

It  has  been  held  in  a  number  of  cases  that  if  a  note  be  sur- 
rendered (by  tlie  payee  to  the  maker),  the  whole  claim  is  dis- 
charged and  no  action  can  afterwards  be  maintained  on  such 
instrument  for  the  unpaid  balance.  {Ellsworth  v.  Fogg,  35 
Vt  355;  Kent  v.  Reynolds,  8  Hun,  559.) 

It  has  been  held  that  a  partial  payment  made  to  another, 
though  at  the  creditor's  instance  and  request,  is  a  good  dis- 
charge of  the  whole  debt.  {Harper  v.  Graham,  20  Ohio,  106.) 
"  The  reason  of  the  rule  is  that  the  debtor  in  such  case  has 
done  something  more  than  he  was  originally  bound  to  do  or  at 
least  something  different.  It  may  be  more  or  it  may  be  less, 
as  a  matter  of  fact" 

It  waa  held  by  the  Supreme  Court  of  Pennsylvania  in 
Mechanics'  Bank  v.  Houston  (Feb.  13, 1882, 11 W.  Note,  case 
389),  "  The  decided  advantage  which  a  creditor  acquires  by  the 
receipt  of  a  negotiable  note  for  a  part  of  his  debt,  is  by  the 
increased  facilities  of  recovering  upon  it,  the  presumption  of  a 
consideration  for  it,  the  ease  of  disposing  of  it  in  market,  etc., 
was  held  to  furnish  ample  reason  why  it  should  be  a  valid  dis- 
charge of  a  larger  account  or  open  claim  unnegotiable. 

It  has  been  held  that  a  payment  in  advance  of  the  time  if 
agreed  to  is  full  satisfaction  for  a  larger  claim  not  yet  due. 
{Brooks  V.  White,  2  Met.  283 ;  Bmoker  v.  Childs,  3  Allen,  434.) 

In  some  states,  notably  Maine  and  Georgia,  the  legislature, 
in  order  to  avoid  the  harshness  of  the  rule  under  consideration, 
have  by  statute  changed  the  law  upon  that  subject  by  provid- 
ing, "  no  action  can  be  maintained  upon  a  demand  wliich  has 
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been  canceled  by  the  receipt  of  any  sum  of  money  less  than» 
the  amount  legally  due  thereon,  or  for  any  good  and  valuable 
consideration  however  small."  (Citing  Weymouth  v.  Bdbcocky 
42  Maine,  42.) 

And  so  in  Gray  v.  Barton  (55  N.  T.  68),  where  a  debt  of 
$820  upon  book  account  was  satisfied  by  the  payment  of  %\ 
by  calling  the  balance  a  gift,  though  the  balance  was  not 
delivered  except  by  fiction,  and  the  receipt  was  in  the  usual 
form  and  was  silent  upon  the  subject  of  a  gift,  and  this  case 
was  followed  and  referred  to  in  Ferry  v.  Stephens  (66  N".  Y. 
321). 

So  it  was  held  in  Mitchell  v.  Wheaton  (46  Conn.  315 ;  33^ 
Am.  R  24),  that  the  debtor's  agreement  to  pay  and  the  pay* 
ment  of  $150  with  the  costs  of  the  suit  upon  a  liquidated  debt 
of  $299  satisfied  the  principal  debt. 

These  cases  show  in  a  striking  manner  the  extreme  ingenu- 
ity and  assiduity  which  the  courts  have  exercised  to  avoid  the- 
operation  of  the  "  rigid  and  rather  unreasonable  rule  of  the  old 
law,"  as  it  is  characterized  in  Johnston  v.  Branna/n  (5  Johns.. 
268-272),  or  as  it  is  called  in  Kellogg^.  Bichards{i4Wend.  110),, 
"  technical  and  not  very  well  supported  by  reason,"  or  as  may 
be  more  practically  stated,  a  rule  that  "  a  bar  of  gold  worth 
$100  will  discharge  a  debt  of  $500,  while  400  gold  dollars  in 
current  coin  wiU  not."  (See  note  to  Goddard  v.  O^Brieny 
supra^  in  A.  Law  Kegister,  New  Series,  vol  21,  pp.  640,  641.} 

The  state  of  the  law  upon  this  subject,  under  the  modifies^ 
tion  of  later  decisions  both  in  England  and  in  this  countrj^, 
would  seem  to  be  as  expressed  in  Goddard  v.  O^Brien  (Queen's 
Bench  Division,  supra.)  "  The  doctrine  in  Cumber  v.  Wane 
is  no  doubt  very  much  qualified  by  Sihree  v.  Tripp^  and  I 
cannot  find  it  better  stated  than  in  Ist  Smith's  Leading  Cases 
[7th  ed,]  595."  The  general  doctrine  in  Cumher  v,  Wa/ne^  and 
the  reason  of  all  the  exceptions  and  distinctions  which  have 
been  engraved  on  it,  may  perhaps  be  summed  up  as  follows^ 
viz. :  "  That  a  creditor  cannot  bind  himself  by  a  simple  agree- 
ment to  accept  a  smaller  sum  in  lieu  of  an  ascertained  debt  of 
larger  amount,  such  an  agreement  being  nudxtm pactum.  But 
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if  there  be  any  benefit  or  even  any  legal  possibility  of  benefit 
to  the  creditor  thrown  in,  that  additional  weight  will  turn  the 
scale  and  render  the  consideration  sufficient  to  support  the 
agreement"  {BuU  v.  BuU^  43  Conn.  455 ;  FisJier  v,  May^  2 
Bibb.  449 ;  Reed  v.  BarOeU,  19  Pick.  273 ;  Union  Bank  v. 
Geary^  5  Peters,  99-114;  LaPage  v.  McCre^z^  1  Wend.  164; 
Boyd  V.  Hitchcock^  20  Johns.  76 ;  Brooks  v.  White^  2  Mete 
283 ;  Jones  v.  Perkbis,  29  Miss.  139-141 ;  HaU  v.  ^ith,  15 
Iowa,  584 ;  Bahcock  v.  Hawkins^  23  Vt  561.) 

In  the  case  at  bar  the  defendants  g^ve  their  promissory 
notes  upon  time  for  one-half  of  the  debt  they  owed  plaintiff, 
and  also  gave  plaintiff  a  chattel  mortgage  on  the  stock,  fix- 
tures and  other  personal  property  of  the  defendants  under  an 
.agreement  with  plaintiff,  to  accept  the  same  in  full  satisfaction 
And  discharge  of  said  indebtedness.  Defendants  paid  the  notes 
as  they  became  due,  and  plaintiff  then  discharged  the  mort- 
gage. Under  the  cases  above  cited,  and  upon  principle,  this 
new  agreement  was  supported  by  a  sufficient  consideration  to 
make  it  a  valid  agreement,  and  this  agreement  was  by  the 
parties  substituted  in  place  of  the  former.  The  consideration 
of  the  new  agreement  was  that  the  plaintiff,  in  place  of  an 
open  book  account  for  goods  sold,  got  the  defendants'  promis- 
sory notes,  probably  negotiable  in  form,  signed  by  defendants, 
thus  saving  the  plaintiff  perhaps  trouble  or  expense  of  proving 
their  account,  and  got  security  upon  all  the  defendants'  per- 
gonal property  for  the  payment  of  the  smn  specified  in  the 
notes,  where  before  they  had  no  security. 

It  was  some  trouble  at  least,  and  perhaps  some  expense  to 
the  defendants  to  execute  and  deliver  the  security,  and  they 
•deprived  themselves  of  the  legal  ownership,  or  of  any  exemp- 
tions or  the  power  of  disposing  of  this  property,  and  gave  the 
plaintiff  such  ownership  as  against  the  defendants,  and  the 
claims  thereto  of  defendants'  creditors,  if  there  were  any. 

It  seems  to  me,  upon  principle  and  the  decisions  of  this 
state  (save  perhaps  Keeler  v.  Salisbury^  33  X,  Y.  653,  and 
Plaits  V.  Wali'ath,  Lalor's  Supp.  59,  which  I  will  notice 
further  on),  and  of  quite  all  of  the  other  states,  ihe  transac- 


1891.]  Jaffray  et  al.  v.  Davis  et  al.  173 


Opinion  of  the  Court,  per  Potter,  J. 


tions  between  the  plaintiff  and  the  defendants  constitute  a  bar 
to  this  action.  All  that  is  necessary  to  prodnce  satisfaction  of 
the  former  agreement  is  a  suiBcient  consideration  to  support 
the  substituted  agreement.  The  doctrine  is  fully  sustained  in 
the  opinion  of  Judge  Andrews  in  Allison  v.  Ahendroth  (108 
N.  Y.  470),  from  which  I  quote :  "  But  it  is  held  that  where 
there  is  an  independent  consideration,  or  the  creditor  receives 
any  benefit  or  is  put  in  a  better  position,  or  one  from  which 
there  may  be  legal  possibility  of  benefit  to  which  he  was  not 
entitled  except  for  the  agreement,  then  the  agreement  is  not 
nudum  pactum^  and  the  doctrine  of  the  common  law  to  which 
we  have  adverted  has  no  application."  Upon  this  distinction 
the  cases  rest  which  hold  that  the  acceptance  by  the  creditor 
in  discharge  of  the  debt  of  a  different  thing  from  that  con- 
tracted to  be  paid,  although  of  much  less  pecuniary  value  or 
amount,  is  a  good  satisfaction,  as  for  example,  a  negotiable 
instrument  binding  the  debtor  and  a  third  person  for  a  smaller 
sum.  {CurUwis  v.  ClarJc^  3  Exch.  375.)  Following  the  same 
principle  it  is  held  that  when  the  debtor  enters  into  a  new  con- 
tract with  the  creditor  to  do  something  which  he  was  not 
bound  to  do  by  the  original  contract,  the  new  contract  is  a 
good  accord  and  satisfaction  if  so  agreed.  The  case  of  accept- 
ing the  sole  liability  of  one  of  two  joint  debtors  or  copartners 
in  satisfaction  of  the  joint  or  copartnership  debt  is  an  illus- 
tration. This  Is  held  to  be  a  good  satisfaction,  because  the 
sole  liability  of  one  of  two  debtors  "  may  be  more  beneficial 
than  the  joint  liability  of  both,  either  in  respect  of  the  solvency 
or  of  the  parties,  or  the  convenience  of  the  remedy."  {Thomp- 
son V.  Percivalj  5  B.  &  Adol.  925.)  In  perfect  accord  with 
this  principle  is  the  recent  case  in  this  court  of  Ludinffton  v. 
Bell  (77  N.  Y.  138),  in  which  it  was  held  that  the  acceptance 
by  a  creditor  of  the  individual  note  of  one  of  the  members  of 
a  copartnership  after  dissolution  for  a  portion  of  the  copart- 
nership debt  was  a  good  consideration  for  the  creditor's  agree- 
ment to  discharge  the  maker  from  further  liability.  {Pardee  v. 
Wood,  8  Hun,  584 ;  Douglass  v.  White,  3  Barb.  Chy.  621-624.) 
Notwithstanding  these  later  and  decisive  authorities^  the 
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plaintiff  contends  that  the  giving  of  the  defendants'  notes  with 
the  chattel  mortgage  security  and  the  payment,  such  con- 
sideration was  insufficient  to  support  tlie  new  or  substituted 
agreement,  and  cites  as  authority  for  such  contention  the  cases 
of  Plaits  V.  Walrath^  Lalor's  Supp.  59),  and  Keder  v.  Salis- 
hxiry  (33  N.  Y.  648). 

PlaMs  V.  Walrath  arose  in  justice  court,  and  the  debt  in 
controversy  was  put  forth  as  a  set-off.  The  remarks  of  the 
judge  in  the  former  case  were  quite  obiter,  for  there  were 
various  subjects  in  dispute  upon  the  trial,  and  from  which  the 
justice  might  have  reached  the  conclusion  that  he  did.  The 
judge  in  the  opinion  relied  upon  says :  "  Looking  at  the  loose 
and  secondary  character  of  the  evidence  as  stated  in  the  return, 
it  was  perhaps  a  question  of  fact  whether  any  mortgage  at  all 
was  given ;  or,  at  least,  whether,  if  given,  it  was  not  in  terms 
•a  mere  collateral  security  for  the  large  note,"  "even  the 
mortgagee  was  left  to  parol  proof.  Did  it  refer  to  and  pro- 
fess to  be  a  security  for  the  note  of  $1,500,  or  that  sum  less 
the  fifty  dollars  agreed  to  be  thrown  off,  etc.,  etc.  ? " 

There  is  so  much  confusion  and  uncertainty  in  the  case  that 
it  was  not  thought  advisable  to  publish  the  case  in  the  regular 
:  series  of  reports.  The  case  of  KeeUr  v.  Salisbury  {supra\  is 
not  to  be  regarded  as  an  authority  upon  the  question  or  as 
approving  the  case  of  Platts  v.  Walrath  {supra).  In  the  case 
of  Keder  v.  Salisbury^  the  debtor's  wife  had  joined  in  the 
mortgage  given  by  her  husband,  the  debtor,  to  effect  the  com- 
promise, thus  releasing  her  inchoate  right  of  dower.  The 
court  held  that  fact  constituted  a  sufficient  consideration  to 
support  the  new  agreement,  though  the  court  in  the  course  of 
the  opinion  remarked  that  it  had  been  held  that  the  debtor's 
mortgage  would  not  be  sufficient,  and  referring  to  Platts  v. 
Walrath.  But  the  court  did  not  otherwise  indicate  any 
approval  of  that  case,  and  there  was  no  occasion  to  do  so,  for, 
as  before  stated,  the  court  put  its  decision  upon  the  fact  that 
the  wife  had  joined  in  the  mortgage. 

In  view  of  the  pecuUar  facts  in  these  two  cases  and  the 
numerous  decisions  of  this  and  other  courts  hereinbefore 
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referred  to,  I  do  not  regard  them  aa  authorities  against  the 
defendant's  contention  that  the  plaintiffs  action  for  the  balance 
of  the  original  debt  is  barred  by  reason  of  the  accord  and 
satisfaction,  and  that  the  judgment  should  be  reversed,  with 
costs. 

All  concur. 

Judgment  reversed. • 

Daniel  J.  No  yes,  Appellant,  v.  Theresa  A.  Anderson, 
Impleaded,  etc.,  Respondent. 

A  court  of  equity  has  power  to  relieve  a  party  against  forfeiture  or  penalty 
incurred  by  the  breach  of  a  condition  subsequent,  when  no  willful 
neglect  on  his  part  is  shown,  upon  the  principle  that  a  party  having  a 
legal  right  shall  not  be  permitted  to  avail  himself  of  it  for  the  purpose 
of  injustice  and  oppression. 

In  an  action  for  the  foreclosure  of  a  mortgage,  defendant  A.,  the  owner  of 
the  equity  of  redemption,  set  up  as  a  defense  an  agreement  whereby  for 
a  good  consideration  plaintiff  agreed  that  no  proceedings  would  be 
instituted  to  enforce  the  mortgage,  which  was  then  due,  until  one  year 
after  the  death  of  A.,  provided  that  during  said  period  prior  mortgages 
upon  the  same  property,  which  with  plaintiff's  mortgage  exceeded  its 
value,  remained  unforeclosed  and  no  interest  thereon  unpaid  for  more 
than  thirty  days  after  due  "and  so  long  as  no  taxes  or  assessments  on 
the  said  premises  remain  unpaid  and  in  arrears  for  more  than  thirty 
days."  The  complaint  was  filed  April  27,  1887.  An  assessment  of 
$28.06  for  a  sewer,  made  and  confirmed  in  March,  1886,  remained  unpaid. 
Defendant  alleged  that  she  did  not  know  of  said  assessment  until  about 
Aprfl  28,  1887,  the  day  before  the  service,  when  she  promptly  caused  it 
to  be  paid.  The  court  foimd  that  such  non-payment  was  due  to  the 
negligence  of  A.'s  son,  with  whom  A.,  she  being  absent,  had  left  money 
sufficient  to  make  the  payment.  It  appeared  that  when  he  paid  the 
taxes  in  1886,  he  was  informed  by  some  one  at  the  tax  ofiSce  that 
nothing  was  due  or  in  arrears  against  the  property.  The  court  directed 
judgment  for  plaintiff.  Held  (Follett,  Ch.  J.  and  Parker,  J.,  dis- 
senting), error;  that  the  default  plaintiff  seeks  to  avail  himself  of  would 
result  in  a  forfeiture,  from  which  or  its  consequences  a  court  of  equity 
had  power  to  relieve. 

(Argued  December  12,  1890;  decided  January  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Conrt  of 
Common  Pleas  for  the  city  of  New  York,  made  March  14, 
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1888,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granted  a  new  trial. 

The  action  was  brought  in  1887  to  foreclose  a  mortgage,  of 
date  January  1,  1884,  made  by  tlie  defendant  Anderson  and 
her  husband,  John  J.  Anderson,  upon  certain  premises  in  the 
city  of  New  York,  to  secure  the  payment  of  $12,500,  and 
interest,  to  the  plaintiil  on  the  Ist  day  of  January,  1885, 
according  to  the  condition  of  a  bond  of  the  mortgagors.  The 
husband  died  in  January,  1885.  The  defendant  Anderson,  by 
her  answer,  set  up  an  agreement  made  and  delivered  by  the 
plaintiff  to  her  October  2,  1885,  which  after  recital  referring 
to  such  bond  and  mortgage,  stated  that  in  consideration  of 
certain  agreements  made  by  said  Theresa  A.  Anderson  in  and 
about  the  settlement  and  adjustment  of  the  action  then  pend- 
ing in  the  Court  of  Common  Pleas,  wherein  Noyes,  as  execu- 
tor, etc.,  was  plaintiff  and  she  was  defendant,  and  of  one  dollar 
to  him  in  hand,  "  I,  Daniel  J.  Noyes,  do  hereby  covenant  and 
agree  with  the  said  Theresa  A.  Anderson  that  during  the  nat- 
ural life  of  Theresa  A.  Anderson,  and  for  one  year  after  her 
decease,  I  will  not  institute,  or  permit  to  be  instituted,  any 
proceedings  at  law,  or  otherwise,  to  enforce  the  aforesaid  bond 
and  mortgage  held  by  nie  so  long  within  said  period  as  the 
prior  mortgages  remain  unf  oreclosed,  and  no  interest  on  said 
prior  mortgages,  or  either  of  them,  remains  unpaid  for  more 
than  thirty  days  after  the  interest  shall  have  accrued  and  be 
payable  by  the  terms  thereof,  and  so  long  as  no  taxes  or  assess- 
ments on  the  said  premises  remains  unpaid  and  in  arrears  for 
more  than  thirty  days."  It  was  stated  in  the  complaint  that 
the  premises  were  encumbered  by  an  assessment  amounting  to 
$23.08  for  sewer  improvement  made  and  confirmed  in  March, 
1886,  remained  unpaid ;  the  defendant',  by  her  answer,  alleged 
that  she  had  no  knowledge  of  euch  assessment  until  about 
April  28, 1887,  when  she  promptly  caused  it  to  be  paid.  And 
she  asked  for  the  judgment  of  the  court  that  she  be  relieved 
from  the  consequences  of  her  omission  to  pay  such  assessment 
Tlie  sunmionfi  and  complaint  were  filed  with  the  clerk,  and 
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served  upon  defendant  Corwin,  who  had  an  apparent  lien  by 
judgment,  on  April  27, 1887,  and  lis  pendens  was  filed  on  that 
day,  and  pursuant  to  an  order  of  publication  made  April  twenty- 
ninth,  the  summons  and  complaint  were  personally  served  upon 
the  defendant  Anderson  at  Chicago  in  the  state  of  Illinois,  on 
May  5, 1 887.  The  trial  court  directed  judgment  for  the  plaintiflF. 
Further  facts  are  stated  in  the  opinion. 

T/wmas  Allison  for  appellant.  The  rulings  of  the  trial 
court  upon  questions  of  fact  were  sustained  and  required  by 
the  evidence  and  should  not  be  reversed.  (Code  Civ.  Pro. 
§§  992,  993,  1337,  1338 ;  Baird  v.  Mayor,  eU.,  96  N.  Y.  567, 
576.)  The  defendant's  contention  that  the  plaintiffs  right  of 
action,  if  he  had  any,  was  not  upon  the  bond  and  mortgage, 
but  upon  the  agreement  of  October  2,  1885;  that  the  mort- 
gage was  merged  in  the  agreement  of  October  2,  1885,  and 
that  Mrs.  Anderson  thereby  had  a  life  estate,  were  untenable. 
{A.  C.  N.  Bank  v.  Uunsiker,  72  N.  Y.  252 ;  Knight  v.  Dur^ 
lap  J  5  id.  537 ;  McKiUip  v.  MetzeVy  50  id.  658 ;  Homer  v.  G. 
M.  L.  Ins.  Co.,  67  id.  478, 481 ;  Levy  v.  Burgess,  64  id.  390.) 
There  is  no  precedent  nor  any  principle  upon  which  equity 
can  relieve  the  defendant  from  her  dt;xault  or  deprive  the 
plaintiil  of  the  right  to  foreclose.  (Willard's  Eq.  Juris.  37, 
38 ;  1  Story's  Eq.  Juris.  §§  18-23 ;  Weed  v.  Weed,  94  K  Y.  243, 
247,  248 ;  Canady  v.  Stiger,  55  id.  452,  455,  456 ;  Ashley  v. 
Dix(m,  48  id.  430,  442 ;  Warner  v.  Warren,  46  id.  228,  233, 
234 ;  Noyes  v.  Clark,  7  Paige,  179 ;  Hale  v.  Gouvemeur,  4 
Edw.  Ch.  207 ;  Cra/ne  v.  Ward,  Clarke's  Ch.  393 ;  Hunt  v. 
Keexih,  3  Abb.  Pr.  204 ;  Ferris  v.  Ferris,  28  Barb.  29  ;  DwigU 
V.  Wehster,  32  id.  47 ;  Valentine  v.  Van  Wagner,  37  id.  60 ; 
Grussy  v.  Schneider,  50  How.  Pr.  134, 138 ;  Biibens  v.  Prindle, 
44  Barb.  344 ;  Bennett  v.  Stevenson,  53  N.  Y.  508  ;  Malcom 
V.  AUen,  49  id.  448 ;  0'  Connor  v.  Shipraan,  48  How.  Pr.  126.) 

Cha/rles  Donohue^tov  respondent.     It  was  well  settled  that 

mere  delay  in  making  stipulated  payments  will  not  work  a 

forfeiture,  and  we  claim  that  the  merger  of  the  mortgage  into 

the  agreement  created  an  estate  or  life  tenancy  in  favor  oi 
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the  defendant,  from  which  she  cannot  be  divested,  provided 
•he  complied  with  the  spirit  of  the  agreement.  It  is  perfectly 
elear  that  the  agreement  of  October  2,  1885,  was  intended  to 
supplant  the  provisions  contained  in  the  mortgage.  {Bennett 
V.  Stevensoii,  53  N.  Y.  508 ;  Giles  v.  Austin,  62  id.  486 ; 
Dk>ran  v.  Ins.  Co.,  86  id.  635.)  Apart  from  the  question, 
however,  of  the  construction  of  the  contract  of  October  2, 
1885j.thaavidence  shows  clearly  that  at  the  time  of  the  defend- 
ant!s.default  the  plaintiff  had  money  of  hers  in  his  possession 
or  owed  her  money  which,  according  to  equity,  he  should 
have  applied  to  the  payment  of  the  assessment.  {Bathgate 
X.  Ilaskins,  59  N.  Y.  553;  Jones  on  Mort.  §§  1080,  1134; 
Lynch  V.  Cunningham,  6  Abb.  Pr.  361 ;  Wilcox  v.  AUen,  36 
Mich.  160 ;  Martin  v.  Melville,  3  Stock.  Ch.  322 ;  Giles  v. 
Atcstin,  62.  K  Y.  486  ;  Story's  Eq.  Juris.  §§  1314, 1315, 1316 ; 
Broderick^.  Smith,  15  How.  Pr.  434;  Thurston  v.  March, 
6  Abb.  Pr:.  389 ;  Nm/es  v.  Clarice.,  7  Paige,  179 ;  Malcolm  v. 
AUen,  49  K  Y.  449 ;  Bennett  v.  Stevenson,  53  id.  408.)  The 
exceptions- to.  the  findings  of  fact  and  conclusions  of  law  made 
by  the  defendant  show  that  the  reversal  of  the  General  Terra 
was  upon  the*  facts  as  well  as  the  law.  The  appellant  Noyes 
can,  therefore,  only  present  questions  of  law  in  this  court  for 
review.    {Roberts  v.  Tobias,  120  K.  Y.  1.) 

Bradley,  J.  The  agreement  of  October  2, 1885,  by  which 
the  plaintiff  agreed  that  no  proceedings  should,  upon  certain 
conditions,  be  taken  to  enforce  the  bond  and  mortgage  during 
the  life  of  Mrs.  Anderson,  and  for  one  year  thereafter,  was 
founded  upon  a  good  consideration ;  and,  inasmuch  as  she  liad 
been  in  default  in  payment  of  the  sewer  assessment  more  than 
thirty  days  at  the  time  of  the  commencement  of  this  action, 
tlie  main  question  is  whether  she  was,  under  the  circiunstances, 
entitled  to  relief  against  tlie  consequences  of  such  default.  At 
the  time  the  agreement  was  made  the  principal  sum  secured 
by  the  bond  and  mortgage  had  become  due  and  payable.  The 
prior  mortgages,  amounting  to  $20,000,  with  that  lield  by  the 
plaintiff,  amounted    to  a  sum   exceeding  the   value  of  the 
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premises,  so  tliat  the  only  value  of  the  equity  of  redemption 
to  the  defendant  was,  in  the  observance  of  the  plaintiffs 
agreement,  to  postpone  the  foreclosure  of  the  mortgage.  In 
view  of  those  circimistanees,  and  of  the  fact  that  the  defendant 
was  known  to  be  insolvent,  it  is  evident  that  the  purpose  of 
the  agreement  was  to  protect  her  equity  of  redemption.  This 
was  her  estate  in  the  premises,  and  the  right  to  her  enjoyment 
of  it  was  wholly  dependent  upon  the  forbearance  of  the  fore- 
closure of  the  plaintiff's  mortgage,  provided  no  action  should 
be  taken  on  the  prior  mortgages.  And  the  arrangement 
resulting  in  the  agreement  was  made  to  enable  her,  so  far  as 
the  observance  of  its  provisions  permitted,  to  have  the  benefit 
of  such  estate  during  her  life.  The  right,  therefore,  to  main- 
tain this  action  to  foreclose  the  mortgage  was  dependent  upon 
the  failure  of  the  defendant  to  perform  some  condition  in  the 
agreement,  and  a  forfeiture  of  her  right  to  the  further  pro- 
tection under  it  of  her  equity  of  redemption. 

The  power  of  a  court  of  equity  in  cases  properly  requiring 
it,  will  be  exercised  to  relieve  a  party  against  forfeitures  and 
from  penalties.  And  this  is  upon  the  principle  of  equity 
jurisprudence  that  a  party  having  a  legal  right  shall  not  be 
permitted  to  avail  himself  of  it  for  the  purposes  of  injustice 
or  oppression.  The  doctrine  was  applied  to  relieve  a  mort- 
gagor from  the  forfeiture  to  which  he  was  subjected,  and  an 
obligor  from  the  penalty  witli  which  he  was  chargeable  by  the 
common  law  on  default  It  is  also  not  only  available  to  cases 
of  leases  where  forfeiture  of  the  term  and  entry  are  provided 
for  as  the  consequences  of  non-payment  of  rent  on  the  day  it 
l>ecomes  due,  but  is  extended  to  other  cases,  and  more  espe- 
cially to  those  (although  not  necessarily  confined  to  them) 
where  the  default  resulting  in  forfeiture  is  in  payment  of 
money,  as  in  such  case  adequate  compensation  can  be  made. 
<Pomeroy  Eq.  Jur.  §§  433,  450,  451.)  This  rehef  will  not  be 
afforded  in  cases  where  the  default  and  forfeiture  have  been 
occasioned  by  the  willful  neglect  of  the  party  seeking  it.  Nor 
will  it  ordinarily  be  given  where  the  breach  is  of  a  condition 
precedent,  although  that  rule  may  not  be  without  exception.    In 
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the  present  case  the  default  was  in  the  performance  of  a  con- 
dition subsequent,  because  the  right  of  the  plaintiflE  under  the 
contract  vested  on  its  delivery  subject  to  the  provision  that  it 
should  be  avoided  or  rendered  ineflEectual  by  a  subsequent 
breach  of  the  conditions,  or  any  of  them,  upon  the  observance 
of  which  the  defendant's  right  given  by  the  contract  depended. 
And  the  defeat  of  such  right  by  her  default,  which  the  plain- 
tiff by  this  action  seeks  to  make  available  for  the  foreclosure 
of  the  mortgage,  would  result  in  a  forfeiture  from  which,  or 
the  consequences  of  it,  the  court  upon  the  principle  before 
mentioned  may  have  relieved  the  defendant,  if  in  other  respects 
she  was  entitled  to  the  interposition  of  its  equitable  powers  for 
that  purpose.  The  stipulation  of  tlie  plaintiff's  agreement 
essentially  differs,  in  its  nature  and  object,  from  a  provision  in 
a  mortgage  to  the  effect  that  the  principal  sum  shall  become 
due  on  a  specified  default  in  the  payment  of  interest  as  pro- 
vided by  it.  In  tlie  latter  case  provision  is  so  made  for  the 
time  when  the  principal  sum  may  become  due,  and  that  time 
is  regulated  by  an  event  which  may  or  may  not  occur  so  far 
as  it  is  dependent  upon  the  default  of  the  mortgagor.  The 
consequence  so  produced  is  not  deemed  a  forfeiture.  The  result 
is  maturity  of  the  principal  debt  at  the  time,  not  definitely 
fixed,  when  the  mortgage  is  made,  but  specifically  stipulated 
for  in  that  instrument  And  in  such  case  the  court  as  a  rule 
will  not  grant  relief  to  the  mortgagor  from  the  effect  of  his 
default  when  nothing  is  done  on  the  part  of  the  mortgagee  to 
render  it  unconscionable  for  him  to  avail  himself  of  it  {Noyesi 
V.  Clcirk,1  Paige,  179;  Malcolm  y.  Alle^i,^^  N.  Y.  448; 
Bennett  v.  Stevenson^  53  id.  508.)  But  the  ease  at  bar  must 
be  considered  and  determined  in  the  light  of  the  undisputed 
facts  and  circumstances  mider  which  the  agreement  was  made^ 
and  in  reference  to  the  purpose  represented  by  it  The  money 
secured  by  the  mortgage  w^as  due  at  that  time.  The  parties 
made  no  stipulation  modifying  the  terms  of  the  bond  and 
mortgage,  nor  in  terms  extending  the  time  of  payment,  although 
the  right  to  pay  it  would  exist  while  foreclosure  was  suspended. 
Payment  evidently  was  not  contemplated.     Xor  was  the  mere 
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extension  of  the  time  of  payment  of  the  mortgage  debt  the 
object  or  purpose  of  the  agreement.  And  the  conditions  which 
the  defendant  was  required  to  perform  were  independent  of 
fiuch  debt,  and  did  not  embrace  the  payment  of  any  part  of 
it  The  purpose  was  to  obtain  and  give  protection  to  the 
defendant's  estate,  consisting  of  her  equity  of  redemption,  that 
she  might  have  the  beneficial  enjoyment  of  it  during  her  life, 
eubjeot  only  to  certain  conditions  to  l^e  by  her  performed. 
The  primary  purpose  of  the  arrangement  represented  by  the 
agreement,  was  to  secure  to  Mrs.  Anderson,  for  such  time  so 
far  as  it  would  have  that  effect,  the  estate  she  then  had  in  the 
premises,  which  <jould  not  be  retained  by  her  without  the  sus- 
pension of  the  foreclosure  of  the  mortgage.  The  effect,  there- 
fore, given  to  her  default  by  foreclosure  of  the  mortgage  would 
be  the  forfeiture  of  her  estate  in  the  premises,  and  no  less  so 
under  the  circumstances  than  would  be  that  of  a  tenant  of  his 
term,  by  entry  of  his  landlord  for  non-payment  of  rent  pursu- 
ant to  a  provision  in  the  lease. 

In  Criles  V.  Austin  (62  N.  Y.  486),  which  was  a  case  of  that 
character,  Judge  Rapallo,  in  delivering  the  opinion  of  the 
court,  said :  "  The  cases  in  which  relief  has  been  denied,  are 
either  where  the  lessee  has  wilf  uUy  committed  some  affirmative 
act  in  violation  of  his  covenant  or  been  guilty  of  some  default, 
the  precise  damage  for  which  cannot  be  ascertained  by  any 
rule.  But  where  the  covenant  is  simply  for  the  payment  of 
money,  the  forfeiture  is  regarded  as  security  merely  for  such 
payment,  and  equity  will  not  allow  it  to  be  enforced  after  the 
party  has  obtained  all  that  it  was  intended  to  secure  to  him." 
So  in  the  present  case  the  purpose  of  the  condition,  subject  to 
which  the  right  of  the  defendant  was  taken  and  to  be  held  under 
tlie  agreement,  was  not  to  permit  the  increase  of  the  amount 
of  the  prior  mortgages  by  the  accumulation  of  interest  upon 
them,  or  allow  charges  for  taxes  and  assessments  to  remain 
on  the  premises.  This  was  the  extent  of  the  requirement,  and 
it  may  necessarily  be  supposed  that  the  consequences  which 
the  contract  permitted  to  result  to  her  from  default,  were 
intended  to  secure  the  accomplishment  of  such  purpose.     The 
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case,  so  far  as  relates  to  the  nature  of  the  agreement  and  its 
object,  comes  within  those  to  wliich  the  equitable  doctrine 
befoi-e  mentioned  may  properly  be  applicable.  {DeForest  v. 
BaUs,  1  Edw.  Chy.  393;  Athin»  v.  Chihon,  11  Met.  112; 
Hagar  v.  Bitch,  44  Vt.  285  ;  8  Am.  Dec.  368.) 

The  sewer  assessment  of  $23.08  had  been  standing  upwards 
of  a  year  when  this  action  was  commenced,  and  when  tlie 
defendant's  attention  was  called  to  it,  the  assessment  was 
promptly  paid  the  day  previous  to  the  service  on  her  at 
Cliicago  of  the  summons  and  complaint  The  trial  court  found 
that  the  previous  non-payment  of  it  was  owing  solely  to  the 
negligence  of  the  defendant's  son,  an  agent,  Henry  S.  Ander- 
son. The  facts  bearing  upon  that  subject  are  undisputed. 
There  is  nothing  in  the  evidence  to  permit  the  inference  that 
the  defendant  did,  not  intend  to  promptly  pay  all  taxes  and 
assesments  on  the  property.  She  left  that  matter  in  charge  of 
her  son,  who  resided  in  the  city,  and  she  was  away  from  there. 
He  paid  the  taxes  in  1886,  and  had  in  his  hands  the  defend- 
ant's money  with  which  to  pay  such  charges,  and  sufficient  to 
pay  the  assessment  during  the  time  it  remained  unpaid,  and 
the  only  reason  of  his  failure  to  pay  it  was  that  he  did  not  know 
that  it  was  made  or  existed.  It  appears  that  he  might  have 
ascertained  about  it  at  the  office  of  the  clerk  of  arrears;  But 
when  he  paid  the  tax  of  1886,  at  the  tax  office  in  the  city,  the 
son  wavS,  upon  his  inquiry,  informed  by  some  one  in  the  office 
that  there  was  no  sum  due  or  in  arrears  against  the  property. 

It  is  clear  that  the  purpose  of  the  defendant's  son  was  to 
pay  the  taxes  and  assessments,  and  that  his  failure  to  make  an 
earlier  payment  in  this  instance  was  not  willful  neglect  on  his 
part,  nor  was  the  plaintiflE  prejudiced  by  it. 

The  plaintiff  is  entitled  to  all  the  inferences  properly 
deducible  from  the  evidence  as  well  as  the  benefit  of  the  facts 
found  upon  it,  in  support  of  the  judgment  of  the  Special  Term, 
as  it  must  be  assumed  that  it  was  reversed  by  the  General 
Term  on  questions  of  law  only,  since  nothing  in  the  decision 
appears  to  the  contrary.  But  we  think,  upon  undisputed 
evidence  and  in  view  of  the  facts  as  found  by  the  court,  the 
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case  was  one  in  which  the  defendant  Anderson  was  entitled  to 
equitable  relief,  and  that  the  absolute  denial  of  it  to  her  was 
error.  The  defendant  may  properly  have  been  chargeable 
with  some  costs.  And  in  view  of  the  situation  neither  party 
should  have  costs  of  the  Special  Term. 

The  order  should  be  aflSrmed  and  judgment  absolute  directed 
for  the  defendant  to  the  eilect  that  she  be  relieved  from  the 
consequences  of  her  default  in  the  payment  of  such  assessment, 
with  costs  of  the  appeal  to  the  General  Term  and  in  this  court 

Parker,  J.  (dissenting).  A  stipulation  that  a  debt,  the  pay- 
ment of  wliich  is  secured  by  a  mortgage  on  real  estate,  shall 
become  due  and  the  security  foreclosable,  upon  the  failure  of 
the  mortgagor  to  pay  interest  as  it  falls  due,  or  the  taxes 
assessed  on  the  mortgaged  premises,  is  neither  a  penalty  nor  a 
forfeiture,  and  a  court  in  the  absence  of  fraud  on  the  part  of 
the  mortgagee,  cannot  relieve  the  mortgagor  from  the  conse- 
quences of  his  neglect  to  pay  according  to  the  terms  of  his 
contract.  (Jones  on  Mortgages,  §§  77,  1180,  1181,  1182; 
Wiltsie  on  Mort.  For.  §§  43,  44,  45,  46,47 ;  Thomas  on  Mort- 
gages, §  228,  and  the  cases  cited  in  the  sections  of  the  text- 
books referred  to.)  The  stipulation  gave  an  extension  of 
credit.  Its  continuance  until  one  year  after  defendant's  death 
being  made  dependent  on  the  non-foreclosure  of  prior  mort- 
gages, the  payment  of  interest  within  thirty  days  after  maturity, 
and  taxes  and  assessments  within  tliirty  days  after  the  same 
shall  be  in  arrears.  From  the  failure  to  pay  taxes  or  assess- 
ments the  court  can  no  more  relieve  a  party  than  from  the 
failure  to  pay  interest,  which  it  cannot  do  in  the  absence  of 
fault  on  the  part  of  the  mortgagee.  (Hale  v.  Gonvenieur^  4 
Edw.  Ch.  207  ;  Spring  v.  Fisk,  21  N.  J.  Eq.  175, 178 ;  Ferris 
V.  Ferrk,  28  Barb.  29 ;  Bennett  v.  Stevensm,  53  N.  Y.  508.) 
It  is  not  asserted  that  the  mortgagee  here  was  in  fault.  The 
defendant  merely  attempts  to  excuse  her  neglect.  A  similar 
attempt  was  made  in  Ferris  v.  Ferris  (supra),  but  without  avail 

All  concur  with  Bradley,  J.,  except  Follett,  Ch.  J.,  and 
Parker,  J.,  dissenting,  and  IIaight,  J.,  not  sitting. 

Order  aflBrmed  and  judgment  accordingly. 
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William  Taylor,  Respondent,  v.  Enoch  Morgan's  Sons 
Company,  Appellant. 

Plaintiflf,  who  had  been  for  a  number  of  years  a  traveling  salesman  over  a 
certain  route,  and  who  had  been  in  defendant's  employ  under  an  oral  agree- 
ment to  sell  its  goods  on  commission,  he  to  have  the  exclusive  right  to 
sell  over  that  route  without  interference  by  the  company  or  its  salesmen, 
entered  into  a  written  agreement  with  it  by  which  he  agreed  to  travel 
over  said  route,  which  was  termed  in  the  contract  **  his  route,"  at  least 
six  times  a  year,  representing  and  selling  defendant's  goods  and  selling  no 
other  goods  to  conflict  with  them;  defendant  agreed  to  pay  him  for  his 
services  a  commission  on  all  orders  accepted  from  bona  fide  purchasers,  the 
commission  on  new  trade  to  be  double  that  allowed  on  the  regular  trade. 
Plaintiff  entered  upon  his  duties  under  the  agreement  and  continued  to 
discharge  them  until  the  agreement  was  terminated.  In  an  action  to 
recover  commissions  unpaid,  it  appeared  that  some  of  the  orders  accepted 
by  the  defendant  came  directly  to  it  from  the  persons  making  them 
and  some  were  taken  by  other  employes  of  the  company,  also  that  orders 
were  received  from  responsible  parties  which  were  not  accepted  by 
defendant.  The  referee  allowed  plaintiff  commissions  on  all  accepted 
orders  made  by  parties  on  the  line  of  his  route  with  certain  exceptions 
specified  in  the  contract,  and  also  upon  such  unaccepted  orders.  Held, 
no  error,  that  the  conunissions  were  not  limited  to  orders  obtained  and 
received  by  plaintiff;  and  that  defendant  had  no  right  arbitrarily  and 
without  cause  to  reject  orders  from  bona  fide  purchasers. 

Reported  below,  48  Hun,  483. 

(Argued  December  15,  1890  ;  decided  January  14, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  May  18,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Austen  G,  Fox  for  appellant.  The  referee  erred  in  exclud- 
ing evidence  tending  to  sliow  the  sense  in  which  the  contract- 
ing parties  used  certain  of  the  terms  found  in  the  written  agree- 
ment. {Agavmm  Bank  v.  Strever,  18  N.  T.  602,  610,  611 ; 
Goodrich  v.  Stevens^  5  Lans.  230,  231 ;  Walrath  v.  Thompson^ 
4  Hill,  200,  201 ;  Miller  v.  Stevens,  100  Mass.  518,  621,  622 ; 
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Sanson  v.  Madtgan,  15  Wis.  144,  153,  154;  U.  T,  Go.  v. 
WhiUm,  97  N.  Y.  172 ;  Jf.  P.  Co.  v.  Moore,  104  id.  680 ;  Ilart 
V.  ITammet,  18  Vt.  127;  Keller  v.  Wehb,  125  Mass.  88;  Foote 
V.  Beecher,  78  N.  Y.  155,  157.)  The  referee  allowed  the 
plaintiff  the  sura  of  $276.51  upon  orders  not  accepted  by  the 
defendant ;  this  was  erroneous.     {Keller  y.  TT^JJ,  125  Mass.  88.) 

Wm.  H.  Hamilton  for  respondent.  The  contract  must 
receive  a  reasonable  construction^  It  did  not  give  the  com- 
pany the  right,  arbitrarily,  to  reject  an  order  without  some 
good  and  suflScient .  reason.  {Stewart  v.  Marvel,  101  N.  Y. 
357.)  The  exceptions  taken  by  defendant  to  the  rulings  of 
the  referee,  which  excluded,  for  the  time  being,  oral  statements 
And  claims  said  to  have  been  made  by  the  plaintiff  and  Simonds 
at  the  time  of  the  making  of  the  contract  are  untenable. 
{EngUhom  v.  ReiUinger,  33  N.  Y.  S.  E.  275.)  The  court 
must  be  satisfied,  upon  examination  of  the  whole  case,  that 
the  appellant  was  prejudiced  by  the  admission  of  evidence  to 
warrant  a  reversal.  {McGean  v.  J/i  R.  R.  Co.,  117  N".  Y. 
219.) 

Haight,  J.  This  action  was  brought  to  recover  commis- 
sions claimed  to  be  due  from  the  defendant  on  sales  of  mer- 
chandise. The  claim  was  based  upon  a  written  contract ;  and 
the  principal  question  brought  up  for  review  involves  the 
interpretation  of  tlie  contract. 

The  plaintiff  had  been  for  a  number  of  years  a  traveling 
salesman  for  Colgate  &  Co.,  through  the  states  of  New  York, 
New  Jersey  and  Pennsylvania.  The  defendant  was  engaged 
in  the  manufacture  and  sale  of  soaps  of  various  kinds,  includ- 
ing sapolio. 

The  plaintiff  first  entered  the  employment  of  the  defendant 
under  an  oral  agreement  whereby  he  was  to  represent  and  sell 
the  defendant's  laundry  soaps  and  sapolio  throughout  the  states 
of  New  York,  New  Jersey  and  Pennsylvania,  and  to  receive 
therefor  as  compensation,  commissions  on  the  defendants  sales 
in  those  states.  It  was  further  understood  that  he  was  to  have 
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the  exclusive  right  to  represent  and  sell  the  defendant's  soaps, 
in  those  states,  and  that  he  should  not  be  interfered  with  by 
the  company  or  its  salesmen. 

After  serving  the  defendant  nine  months  under  this  agree^ 
ment  a  controversy  arose,  and  the  employment  thereunder  was^ 
terminated.  A  settlement,  however,  was  agreed  upon  and  the 
contract  under  consideration  executed.  It  is  in  the  form  of  a. 
letter  addressed  to  the  plaintiff  by  the  secretary  of  the  defend- 
ant, with  the  acceptance  of  the  plaintiff  written  thereunder. 
The  material  portion  necessary  to  consider  upon  this  review  i& 
as  follows : 

"  New  York,  December  22,  1881. 

"  William  Taylor,  Esq.,  Present, 

"  Dear  Sir  —  Having  determined  and  settled  all  differences- 
between  yourself  and  this  company  by  placing  to  your  credit 
five  hundred  dollars  on  December  1st,  we  herein  confirm  the 
understanding  as  to  the  future  from  that  date,  viz. : 

"  You  are  to  travel  over  your  route  in  this  state,  New  Jersey 
and  Pennsylvania  at  least  six  times  per  year,  and  represent, 
and  sell  our  brands  of  laundry  soap,  sapolio,  and  other  goods, 
paying  your  own  expenses,  handling  no  other  goods  to  conflict 
with  ours,  to  conduct  yourself  and  the  business  in  a  manner 
to  our  general  satisfaction,  for  which  we  agree  to  pay  you  a. 
commission  njpo7i  all  orders  accepted  from  honajide  purchasers,, 
as  follows,  viz. :  On  all  laundry  soaps  sold  at  a  price  of  not 
less  than  three  and  three-fourtlis  cents  per  pound  of  ten  per 
cent ;  on  all  sapolio  sold  to  trade  not  heretofore  sold  by  us,  ten 
per  cent ;  on  all  sapoKo  to  our  regular  trade,  outside  of  this- 
city,  Brooklyn  and  certain  parties  in  Newark,  five  per  cent ;  and 
on  other  goods  and  sales  as  may  be  agreed  upon  between  us.'^ 

The  referee  has  found  as  facts  that  the  plaintiff  entered  upon 
his  duties  under  this  agreement ;  that  he  traveled  to  and  through 
the  places  mentioned,  introduced  and  sold  large  quantities  of 
soap,  sapolio  and  sal-soda,  and  continued  in  the  discharge  of 
his  duties  until  about  the  1st  day  of  Januar3%  1884,  when  the 
agreement  was  tenninated.     It  was  also  found  that  some  of 
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the  orders  accepted  by  the  defendant  came  directly  to  it  from 
the  individuals  making  the  order,  and  that  some  were  taken 
by  other  employes  of  the  company. 

The  referee  held  that  the  plaintiflE  was  entitled  to  recover 
commissions  on  all  orders  made  by  parties  on  the  line  of  his 
ronte  in  the  states  named  outside  of  the  territories  excepted 
by  the  provisions  of  the  contract,  for  which  he  gave  judgment 
for  the  balance  due.  On  the  part  of  the  defendant  it  was 
claimed  that  he  was  only  entitled  to  commissions  on  orders 
taken  by  him  and  forwarded  to  the  company. 

It  will  be  observed  that  under  the  provisions  of  the  contract 
the  plain tiil  was  required  to  travel  over  his  route  in  the  three 
states  named,  at  least  six  times  per  year,  and  represent  and  sell 
the  defendant's  goods,  he  paying  his  own  expenses.  His  entire 
reward  for  the  services  rendered  was  in  the  commissions  which 
the  defendant  agreed  to  pay  him.  He  had  for  many  years 
been  engaged  in  a  similar  business  for  Colgate  &  Co.,  had  a 
line  of  acquaintances  and  customers,  and  it  became  his  duty  to 
use  his  best  endeavors  to  extend  the  defendant's  trade,  intro- 
ducing its  soaps,  sapolio  and  other  goods  to  the  dealers  with 
whom  he  should  be  acquainted.  He  was  to  be  paid  commis- 
sions '^  upon  all  orders  accepted  from  hona  fide  purchasers." 
This  language  is.  broad  and  suflBcient  to  support  the  contention 
of  the  respondent.  Had  it  been  the  intention  of  the  defend- 
ant to  limit  his  commissions  to  orders  obtained  and  received 
from  him,  apt  words,  clearly  expiessing  that  intent,  would 
doubtless  have  been  used.  The  route  was  specified  as  his^  and 
under  the  previous  contract,  as  we  have  seen,  he  was  given 
tlie  exclusive  right  to  sell  without  interference  by  the  company 
or  its  salesmen.  On  sapolio  sold  to  the  trade,  not  previously 
sold  by  the  defendant,  he  was  to  have  a  commission  of  ten  per 
cent,  whilst  on  the  sapolio  sold  to  the  regular  trade  of  the* 
defendant,  he  was  to  have  but  five  per  cent ;  thus  clearly  indi- 
cating an  intention  to  allow  commissions  upon  the  old  as  well 
as  the  new  trade.  The  plaintiff  could  hardly  be  expected  to 
drum  up  customers  at  his  own  expense  without  receiving  any 
benefit  from  sales  made  to  such. 
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The  wording  of  the  contract  is  such  as  to  lead  us  to  con- 
clude that  the  interpretation  adopted  by  the  referee  expressed 
the  intention  of  the  parties,  and  that  the  same  should  be 
approved. 

It  is  contended  on  the  part  of  the  appellant  that  the  court 
improperly  admitted  oral  evidence  on  the  part  of  the  plaintiff 
tending  to  explain  the  provisions  of  the  agreement,  and 
excluded  such  evidence  offered  on  behalf  of  the  defendant. 
Evidence  of  this  character,  when  first  offered  by  the  defend- 
ant, was  excluded  and  an  exception  taken ;  but,  as  we  under- 
stand, the  evidence  so  excluded  was  subsequently  given,  thus 
curing  the  defect,  if  any.  We  do  not  understand  the  pro- 
visions of  the  contract  to  be  so  ambiguous  as  to  make  oral  tes- 
timony necessary  in  order  to  explain  its  meaning,  and  we  quite 
agree  with  the  General  Term  that  all  of  the  evidence  taken  upon 
this  branch  of  the  case  might  have  been  properly  excluded ; 
but  we  do  not  see  how  harm  has  resulted  to  the  defendant,  for 
without  the  evidence  we  should  be  compelled  to  reach  the 
same  conclusion  in  reference  to  the  meaning  of  the  contract. 

The  referee  allowed  the  plaintiff  commissions  upon  orders 
from  responsible  parties,  which  were  not  accepted  by  the 
defendant.  We  incline  to  the  view  that  it  was  the  duty  of  the 
defendant  to  accept  all  orders  presented  by  the  plaintiff  from 
hoiiafide  purchasers,  which  were  made  in  accordance  with  the 
provisions  of  the  contract,  and  that  they  did  not  have  the  right, 
without  cause,  to  arbitrarily  refuse  to  accept  such  orders. 
Such  a  construction  of  the  contract  would  require  the  plaintiff 
to  travel  over  the  territory  mentioned,  at  his  own  expense,  six 
times  a  year,  with  a  right  on  the  part  of  the  defendant  to 
reject  every  order  presented  by  him,  and  to  thus  deprive  him 
of  any  commissions. 

Other  exceptions  have  been  presented  and  considered,  but 
none  appear  which  render  a  new  trial  necessary. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  Conoobdia  Savings  and  Aid  Association,  Respondent,  v. 
John  J.  P.  Read  et  al.,  Appellants. 

An  undertaking  given  on  appeal  to  the  General  Term,  from  a  decree  in 
a  foreclosure  suit,  instead  of  being  in  the  form  prescribed  by  the  Code 
of  Civil  Procedure  (§  1831),  for  an  undertaking  to  stay  proceedings  in 
such  an  action  vras  in  the  form  prescribed  (§  1827)  to  stay  execution  on 
a  money  judgment.  Plaintiff's  attorneys  accepted  the  undertaking  and 
did  not  take  proceedings  to  enforce  the  decree  pending  the  appeal;  this 
resulted  in  an  affirmance,  but  during  its  pendency  the  property  was  sold 
pursuant  to  a  decree  of  foreclosure  and  sale  founded  on  a  prior  mortgage. 
In  an  action  upon  the  undertaking,  held,  that  while  it  was  valid  as  a 
common-law  agreement,  and  enforceable  according  to  its  terms,  as  no 
sum  was  recovered  or  directed  to  be  paid  by  the  judgment  appealed  from, 
the  defendants  were  not  liable  beyond  the  amount  of  costs;  that  their 
agreement  could  not  be  enlarged  so  as  to  embrace  the  payment  of  the 
amount  decreed  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  real 
estate;  and  so,  that  a  recovery  of  this  amount  was  error. 

Goodwin  v.  Bunzi  (102  N.  Y.  224),  distinguished. 

(Argued  December  15,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  BuflFalo,  entered  upon  an  order  made 
January  24,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  upon  an  undertaking  given  on 
appeal  to  the  General  Term  from  a  judgment  of  foreclosure 
and  sale  in  the  usual  form. 

The  undertaking  did  not  comply  with  the  requirements  of 
section  1331  of  the  Code  of  Civil  Procedure ;  aside  from  the 
clause  relating  to  costs  and  damages,  it  was  in  accordance 
with  the  provisions  of  section  1327.  The  following  is  a  copy 
thereof : 

"Whereas,  on  the  27th  day  of  January,  1879,  in  the  Erie 
County  Court,  the  above  named  respondent  the  Concordia 
Savings  and  Aid  Association  recovered  judgment  against  the 
above  named  appellants  Emil  Meir,  Elizabeth  A.  S.  Read  et  al.^ 
for  $518.30  damages  and  costs,  and  the  said  Elizabeth  A.  S. 
Bead  feeling  agrieved  thereby  intends  to  appeal  therefrom  ta 
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the  General  Term  of  the  Supreme  Court.  Now,  therefore,  I, 
John  J.  P.  Read,  doing  business  at  No.  500  Washington  street, 
in  the  city  of  Buffalo,  Erie  county,  N.  Y.,  by  occupation  a 
merchant,  and  Fannie  P.  Cottle,  of  little  Falls,  Herkimer 
•county,  N.  T.,  without  occupation,  do  hereby,  pursuant  to  the 
statute,  jointly  and  severally  undertake  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against  her 
upon  said  appeal  not  exceeding  $500,  and  do  also  undertake 
that  if  the  judgment  so  appealed  from,  or  any  part  thereof  is 
affirmed  or  said  appeal  is  dismissed,  the  appellant  will  pay  the 
sum  recovered  or  directed  to  be  be  paid  by  thp  judgment,  or 
the  part  thereof  as  to  which  it  shall  be  affirmed ;  and  said  Fannie 
P.  Cottle  hereby  charges  her  separate  estate  with  the  payment 
thereof. 

^  Dated  at  Buffalo,  N.  Y.,  JV^qv.  29,  1879. 

"J.  J.  P.  READ. 

"FANNIE  P.  COTTLE." 

Plaintiffs  attorneys  accepted  the  undertaking  and  did  not 
take  proceedings  to  enforce  the  judgment  pending  the  appeal. 
It  resulted  in  an  affirmance.  In  the  meantime  tlie  property 
was  sold  pursuant  to  a  judgment  of  foreclosure  and  sale 
founded  on  a  prior  mortgage.  After  the  entry  of  judgment 
on  the  order  of  affirmance  and  the  giving  of  notice  thereof 
to  appellant's  attorneys,  tliis  action  was  commenced. 

0.  0.  Cottle  ior  appellants.  The  obligation  of  the  sureties 
to  the  undertaking  contained  no  express  agreement  on  their 
part  to  pay  any  deficiency  after  sale  of  the  mortgaged  prem- 
ises. There  has  been  no  sale  under  the  judgment  of  the  mort- 
gaged premises,  and  there  is  no  judgment  for  deficiency.  Upon 
such  an  undertaking  the  sureties  incurred  no  liability  for  the 
mortgage  debt,  or  for  any  deficiency  which  might  arise  on  a 
sale.  {Knapp  v.  Van  Etteri^  55  Hun,  428;  Barnard  v. 
Onderdmh  98  K  Y.  158 ;  Wood  v.  Fisk,  63  id.  245  ;  Wiltsie 
on  Mort.  §  463 ;  Baehe  v.  Dorcher,  9  J.  &  S.  151-157 ;  Loeb 
V.  Wniis,  22  Hun,  508;  Ormo  v.  S^xelU  4  Civ.  Pro.  Rep.  335 ; 
Grow  V.  Garlock^  29  Hun,  598,  601 ;  Russell  v.  Perhin^^  1 
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Mason,  368  ;  Laddon  v.  Simmis^  2  Caine's  Cas.  42,  57.)  The 
judgment  proved  is  not  such  a  judgment  as  the  complaint 
alleges  or  the  undertaking  describes.  The  judgment  alleged 
in  the  complaint  and  described  in  the  undertaking,  was  one 
for  damages  and  costs  against  Emil  Meier,  EHzabeth  A.  S.  Head 
and  others ;  while  the  judgment  proved  was  a  foreclosure 
judgment  with  no  personal  liability  of  Elizabeth  A.  S.  Eead. 
The  judgment  proved  is  not  within  the  allegations  of  the  com- 
plaint, or  within  the  terms  of  the  undertaking.     {Knapp  v. 

Van  JStten,  8  N.  Y.  Sup.  415 ;  Barnard  v.  Onderdofik,  98 
IS".  Y.  167 ;  Grow  v.  Garlock,  29  Hun,  601 ;  &,  aS.  db  Co.  v. 
Aldrieh,  3  McLean,  383 ;  Loeb  v.  Willis,  22  Hun,  508  ;  Grant 
V.  JVaylor,  4  Cranch,  224 ;  Arlington  v.  Merricke,  3  Saund. 
411 ;  iT.  Jf.  Banlc  v.  ConUin,  90  K  Y.  116 ;  Wood  v.  Fi%k, 
63  id.  245 ;  Ludlow  v.  Simons,  2  Caine'sCas.  42, 57 ;  McClusky 
V.  CromweUy  1  Kern.  593 ;  Rogers  v.  Warner,  8  Johns.  119 ; 

WaZrath  v.  Thompson,  6  Hill,  541 ;  Dohhins  v.  Bradley,  17 
Wend.  422;  Hunt  v.  Smith,  Id.  179;  Nat  Bank  of  Batavia 
V.  Tarhox^  38  Hun,  57 ;  Russefl  v.  Perkins,  1  Mason,  368 ; 

WrighJb  v.  RusseU,  3  Wilson,  530 ;  Strange  v.  Lee,  3  East, 
484 ;  Gdd  v.  Phillips,  10  Johns.  412 ;  Penoyer  v.  Watson, 
16  id.  100 ;  Robbins  v.  Bingham,  4  id.  476 ;  Bill  v.  Barker, 
16  Gray,  62 ;  Wetson  v.  Barton,  4  Taunt  673  ;  Marvin  v. 
/Sm«VA,  56  Barb.  607;  46  K  Y.  571.)  The  plaintiff  is  not 
entitled  to  equitable  relief,  because  the  defendants  stand  merely 
in  the  position  of  sureties.  (1  Story's  Eq.  Juris.  §  176  ;  Wood 
V.  Fisk,  63  IS".  Y.  245  ;  Tale  v.  Dederer,  18  id.  265 ;  Mat-vin 
V.  Smith,  56  Barb.  605 ;  Kelso  v.  Tal(yr,  52  id.  125,  131 ;  H. 
M.  Z.  Ins.  Co.  v.  Sixhury,  17  Hun,  424.) 

Lewis  i&  Moot  for  respondent.  The  undertaking  upon 
which  this  action  is  brought  is  a  valid  undertaking  which  has 
been  broken,  and  tliese  facts  having  been  established  by  proof 
beyond  dispute,  the  plaintiff  was  entitled  to  the  judgment 
from  which  defendants  now  appeal.  (Code  Civ.  Pro.  §§  721- 
724,  1237, 1346, 1348, 1351, 1352, 1353, 1354  ;  Tates^.  Birch, 
87  N.  Y.  409 ;  Bui^all  v.  Acker,  21  Wend.  605 ;  23  id.  606 ; 
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Winter  v.  Kinney^  1  N.  Y.  365;  Decker  v.  Judson^  16  id. 
439;  Goodwin  v.  Bxmzell,  18  J.  ifc  S.  441 ;  102  N.  Y.  224^ 
Carr  v.  Sterlin^^  114  id.  588 ;  Knapp  v.  Anderson^  71  id. 
466;  90  id.  347.) 

Parker,  J.  An  examination  of  the  record  in  Goodwin  v. 
Bunzl  (102  N.  Y.  224),  and  a  comparison  of  the  facts  dis- 
closed by  it  with  those  now  under  review,  leads  to  the  conclu- 
sion that  this  case  is  controlled  by  it  to  an  extent  which 
requires  the  holding  that  the  undertaking  before  us  is  a  valid 
common-law  agreement  In  that  case  as  in  this  the  undertak- 
ing contains  the  following  recital :  "  Do  hereby  pursuant  to 
statute  in  such  case  made  and  provided  imdertake  *  *  *  " 
While  the  undertaking  is  valid  and  enf  orcible  as  an  agreement, 
it  can  only  be  enforced  according  to  its  terms,  and  will  not  be 
given  the  force  and  effect  of  a  statutory  undertaking  unless  its 
provisions  require  it  This  agreement  provided  first  that  the 
appellant  "  will  pay  all  costs  and  damages  which  may  be 
awarded  against  her  on  said  appeal  not  exceeding  $500."  Costs 
were  awarded  against  the  appellant  on  such  appeal  in  the  sinn 
of  $119.72,  and  judgment  therefor  entered  on  the  9th  day  of 
June,  1884,  and  notice  of  the  entry  tliereof  duly  given.  Such 
sum  with  the  interest  thereon  was,  therefore,  properly  recover- 
able in  this  action.  It  further  provides  as  follows :  "  And  do 
also  undertake  that  if  the  judgment  so  appealed  from  or  any  part 
thereof  is  affirmed,  or  said  appeal  is  dismissed,  the  appellant 
will  pay  the  sum  recovered  or  directed  to  be  paid  by  the  judg- 
ment, or  the  part  thereof  as  to  which  it  shall  be  affinned."  If 
the  undertaking  given  had  been  in  the  form  provided  by  sec- 
tion 1331  plaintiff's  right  to  recover  would  not  admit  of 
question,  but  as  it  is  to  be  treated  simply  as  an  agreement 
between  the  parties  we  are  to  give  to  tlie  words  used  their  usual 
and  ordinary  legal  signification.  They  will  not  be  extended 
by  implication  in  aid  of  a  party  who,  having  it  within  his 
power  to  protect  himself  by  requiring  a  statutory  bond,  elected 
to  accept  something  else.  It  will  be  observed  that  if  the  con- 
struction so  far  given  to  it  by  the  courts  be  well  founded,  the- 
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gareties  absolutely  obligate  themselves  to  pay  the  amount 
adjudged  to  be  due  and  secured  by  the  mortgage  upon  affirm- 
ance. So  that  the  plaintiff,  without  exliausting  his  remedy 
against  the  property,  even  though  it  had  been  of  sufficient 
value  to  realize  the  amount  adjudged  to  be  due,  could  have 
recovered  in  full  of  the  sureties,  while  a  statutory  undertaking 
on  appeal  from  a  judgment  in  foreclosure  only  requires  the 
payment  of  any  deficiency  which  may  occur  upon  the  sale. 
The  obligation  is  in  the  form  provided  by  section  1827  of  the 
Code  of  Civil  Procedure :  "  Will  pay  the  sum  recovered  or 
directed  to  be  paid  by  the  judgment  (or  order),  or  the  part 
thereof  as  to  which  it  shall  be  affirmed,"  and  is  especially 
applicable  to  such  class  of  judgments  as  that  section  refers  to, 
to  wit :  "A  judgment  for  a  sum  of  money,  or  a  judgment  or 
order  directing  the  payment  of  a  sum  of  money."  It  does  not 
embrace  judgments  decreeing  foreclosure,  the  delivery  of  pos- 
session of  real  property,  assignment  or  delivery  of  a  document, 
recovery  of  a  chattel,  or  dii'ecting  the  execution  of  a  convey- 
ance. For  such  judgments  sections  1328,  1329,  1330,  1331 
prescribe  the  undertaking  necessary  .to  be  given,  and  do  not 
contain  the  language  used  in  this  agreement,  and  which  this 
court  is  urged  to  declare  applicable  for  the  purposes  of  a 
recovery  on  an  undertaking  to  a  situation  presented  and  pro- 
vided for  by  section  1331.  It  is  conceded  that  this  undertak- 
ing could  not  have  operated  to  stay  proceedings  on  the 
judgment.  And  while  it  does  not  follow  that  for  such  reason 
certain  tenns  employed  in  the  agreement  between  the  parties 
may  not  be  so  construed  as  to  create  a  liability  equal  to  or 
greater  than  that  provided  by  the  section  stating  the  conditions 
necessary  to  compel  a  stay  of  proceedings,  still  the  examina- 
tion given  to  the  sections  to  which  we  have  but  briefly  alluded 
is  of  aid  to  the  court  in  that  it  develops  that  at  the  time  of 
the  making  of  this  agreement  the  statutory  use  of  the  terms 
here  employed  did  not  include  a  case  where  a  judgment 
directs  the  sale  of  a  specific  piece  of  property  for  the  purpose 
of  making  plaintiff's  demand  out  of  the  avails  thereof.  And 
so  far  as  it  may  be  said  to  contribute  towards  showing  the 
SicKKLs— Vol.  LXXIX.        25 
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ordinary  signification  of  the  language  under  consideration  it 
is  in  hostility  to  the  plaintiflPs  position.  Again,  it  has  been 
determined  by  this  court  that  in  a  decree  in  foreclosure  there 
is  not  a  "sum  recovered  or  directed  to  be  paid."  Judge 
Danforth,  speaking  for  this  court  in  Barnard  v.  Onderdonk 
(98  N".  Y.  167),  said :  "  The  action  for  foreclosure  has  resulted 
in  a  decree,  but  it  is  merely  for  the  purpose  of  enforcing  the 
Hen  of  tho  mortgage  as  by  a  special  execution.  It  is  not  for 
the  payment  of  any  sum  of  money,  nor  can  it  be  docketed. 
If,  after  sale,  there  should  appear  to  be  a  deficiency,  it  may, 
when  other  steps  have  been  taken,  be  made  a  personal  judg- 
ment ;  until  then  it  is  inchoate.  Such  is  its  present  condition. 
As  it  now  stand«4  no  '  amount  of  money '  can  be  said  '  to  be 
recovered  by  it,'  nor  is  it  ^a  final  judgment  or  decree  for  a 
sum  of  money,'  nor  does  it  direct  'the  payment  of  a  sum  of 
money.'  It  is  final  so  far  as  it  directs  '  the  sale  of  the  prop- 
erty mortgaged '  and  the  application  of  the  proceeds  (§  1626), 
but  beyond  that  all  de^nds  upon  a  contingency."  This 
agreement  was  given  after  decree  made  in  a  foreclosure 
action,  and  the  situation  presented,  therefore,  comes  directly 
within  the  language  employed  by  Judge  Danforth.  Thus, 
within  the  ordinary  legal  signification  of  the  tenns  used  as 
determined  by  judicial  construction,  the  parties  cannot  be 
said  to  have  agreed  that  the  amount  decreed  to  be  paid  out  of 
the  proceeds  of  the  sale  of  certain  real  estate  should  be  paid 
by  the  sureties  in  the  event  of  affirmance,  for  no  sum  "  was 
recovered  or  directed  to  be  paid  by  the  judgment."  The 
determination  that  an  undertaking  executed,  delivered  and 
accepted  under  the  circiunstances  presented  is  a  valid  agree- 
ment, w^hile  required  by  authority,  nevertheless,  is  in  part 
supported  by  implication.  Its  effect  should  not  also  be 
extended  by  implication.  In  Goodwin  v.  Bu7izl  {»upra\  tliis 
question  was  not  before  the  court.  The  judgment  was  in  the 
alternative  for  delivery  of  property,  or  for  damages,  the 
amoimt  thereof  being  determined  and  the  issuing  of  execution 
therefor  authorized. 

The  judgment  should  be  reversed  and  a  new  trial  granted,. 
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with  costs  to  abide  the  event,  unless  the  plaintiff  within  thirty 
days  stipulates  to  modify  the  judgment  by  deducting  there- 
from the  sum  of  $518.30,  with  interest  tliereon  from  the  27th 
day  of  January,  1879,  to  September  20,  1886,  in  which  event 
the  judgment  as  thus  modified  is  affirmed  without  costs  of  this 
court  to  either  party. 

All  concur. 

Judgment  accordingly. 


Maby  Cluff,  Suing  in  Behalf  of  Herself  and  Others, 
Appellants,  v,  Henry  S.  Day  etal..  Respondents. 

C,  by  his  will,  ^ave  all  his  property  to  T.,  who  was  appointed  executor, 
in  trust  tg  convert  the  same  into  money,  invest  the  proceeds,  pay  the 
interest  to  the  widow  of  tne  testator  during  life,  and,  upon  her  death, 
to  divide  the  principal  among  his  children.  In  a  proceeding  instituted 
by  the  widow,  the  plaintiff  herein,  for  a  final  settlement  of  T.'s  accounts 
as  executor,  the  surrogate's  decree  charged  him  with  a  balance  then  in 
his  hands;  this  balance  it  was  decreed  that  "the  said  executor  retain, 
invest  and  keep  invested  *  *  ♦  according  to  the  trust  contained  in 
the  will."  The  decree  did  not  in  terms  discharge  the  executor.  Plaintiff 
thereafter  applied  for  a  further  accounting,  upon  which  it  was  adjudged 
that  T.  should  pay  into  court  the  principal  of  the  estate,  and  to  plain- 
tiff a  balance  of  income  due  her.  T.  failed  to  pay  as  directed,  and 
thereupon  his  letters  were  revoked.  The  complaint  in  this  action,  which 
was  upon  the  bond  given  by  T.  as  executor,  alleged  and  it  appeared  that 
T.  did  not  set  apart  any  securities  and  made  no  investment  of  the  trust 
fund.  The  defense  was  that  the  effect  of  the  original  decree  was  to 
terminate  T.'s  duties  as  executor,  and  that  thereafter  he  acted  only  as 
trustee,  and  for  such  action  his  sureties  were  not  liable.  HeJdy  unten- 
able; that  the  retention  by  T.  of  the  trust  fund  was  not  necessarily  the 
act  of  a  trustee  as  distinguished  from  that  of  an  executor;  that  he  did 
nothing  to  indicate  that  he  treated  the  fund  as  held  by  him  in  any  capa- 
city other  than  that  in  which  he  had  received  it;  that  the  duty  in 
respect  to  investment  having  been  imposed  by  the  will,  said  decree 
might  be  treated  as  if  it  contained  no  direction  in  that  respect,  and 
the  only  practical  effect  of  it  was  a  settlement  of  T.'s  account  as  execu- 
tor; that  it  was  entirely  consistent  therewith  that  the  fund  should  be 
retained  by  T.  in  that  capacity  until  invested;  and  that,  therefore,  the 
sureties  were  liable  for  his  failure  to  obey  the  subsequent  decree. 

auff\.  Day  (23  J.  &  S.  460),  reversed. 

(Argued  December  15,  1890;  decided  January  14,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1888,  which  aifirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  deciBion  of  the  court  on  trial  at  Special  Term. 

This  action  was  hrouglit  upon  a  bond  executed  by  tho 
defendants,  as  sureties,  for  Edward  E.  Tower,  as  executor  of 
the  will  of  Burgess  Cluff,  deceased. 

The  will  contained  tliese  provisions  : 

"First.  I  give,  devise  and  bequeath  all  my  property,  of 
every  name  or  nature  whatsoever,  unto  Edward  E.  Tower,  of 
the  town  of  Cohasset,  in  the  state  of  Massachusetts,  to  be  held 
by  him  in  trust,  nevertheless,  for  the  following  purpose  and  no 
other,"  to  wit :  To  convert  the  property  into  money  and  invest 
the  same  in  good  securities,  and  pay  the  interest  from  time  to 
time  to  his  widow  (the  plaintiff),  and  after  her  death  to  divide 
it  among  his  children.  And  lastly  he  appointed  Tower  execu- 
tor of  the  will.  The  testator  died  in  1871,  and  letters  testa- 
mentary were  issued  to  Tower.  In  a  proceeding  on  her 
application  had  before  the  surrogate  for  final  settlement  of  his 
accounts  as  executor,  a  decree  was  made  in  November,  1873, 
whereby  he  was  charged  with  a  balance  of  $12,222.98,  which 
it  was  decreed  "  that  the  said  executor  retain,  invest  and  keep 
invested  *  *  *  according  to  the  trusts  and  provisions  con- 
tained in  said  last  will  and  testament."  This  amount  was  6ul>. 
sequently  reduced  by  modification  of  the  decree  to  $10,037.98. 

In  1886,  on  the  application  of  the  plaintiff  for  a  further 
accounting  in  the  Surrogate's  Court,  it  was  adjudged  that 
Tower  forthwith  pay  into  the  court  $10,037.98,  principal  of 
estate,  and  to  the  plaintiff,  $2,050.76,  the  balance  due  her  r.s 
income,  that  he  pay  a  specified  amount  charged  against  him 
for  costs  into  the  Surrogate's  Court.  He  failed  to  pay  as 
directed.     His  letters  were  revoked. 

Further  facts  are  stated  in  the  opinion. 

Edwanrd  B,  Whitney  for  appellants.  The  decree  of  1886, 
in  terms,  charged  Tower  as  executor,  and  not  as  trustee.  {In 
re  Chtff^  25  "WT^ly.  Dig.  375.)     Defendants  were  privy  to  that 


1891.]  Cluff  v.  Day  et  al.  197 

Statement  of  case. 

decree  and.  are  bound  thereby,  whetlier  erroneotis  or  not,  at 
least  unless  they  can  show  a  prior  decree  expressly  or  impliedly 
discharging  their  bond.  {Thomson  v.  MacOregor^  81  N.  Y. 
502,  597 ;  Douglma  v.  Ilmdand,  24  Wend.  35 ;  ScofieU  v. 
Churchill,  72  X.  Y.  565  ;  Annett  v.  Temj,  35  id.  250 ;  Thayer 
V.  Clarh,  4  Abb.  Qi.  App.  Dec.  391 ;  Casoni  v.  Jerome,  68 
N.  Y.  315  ;  3IiUer  v.  Montgomery,  78  id.  282 ;  Code  Civ. 
Pro.  §§  390,  829,  2473,  2685,  2724 :  Kelly  v.  Mht,  80  N.  Y. 
139,  146  ;  Gerould  v.  WUsan,  81  id.  573 ;  Harrison  v.  ClarJe, 
87  id.  572  ;  Ilood  v.  Ilood,  85  id.  561,  578 ;  Deobold  v.  Opper- 
wann,  111  id.  531;  Boive  v.  Parsons,  6  Ilun,  338,  344; 
Bolton  V.  Jacks,  6  liobt.  166 ;  Jenks  v.  Stehhhu,  11  Johns. 
226  ;  Barber  v.  Winslow,  12  Wend.  102 ;  DycTcman  v.  Mayor^ 
etc.,  6  K.  Y.  434 ;  Por^/-  v.  Purdy,  29  id.  106.)  The  decree 
of  1873  did  not  discharge  defendants ;  nor  have  they  been 
discharged  by  any  matter  in  pais.  {Deobold  v.  Oj^permann^ 
111  N.  Y.  531 ;  Redf.  Sur.  Pr.  chap.  19 ;  Glover  v.  IloU^y, 
2  Bradf.  291 ;  Andrade  v.  Cohen,  32  Hun,  225  ;  In  re  Ilood^ 
98  •S'.  Y.  363  ;  104  id.  107;  People  v.  Baker,  76  id.  78,  83; 
ITargrave  v.  Smee,  6  Bing.  244 ;  E.  If.  Bank  v.  Kaufman, 
93  N.  Y.  273,  280;  C.  B.  Bridge  Case,  11  Pet.  689;  Lis. 
Co.  V.  Wright,  1  Wall.  458,  468 ;  Hoffman  v.  JF.  /«^.  0>., 
32  X.  Y.  405,  413  ;  Walrath  v.  Thompson,  4  Hill,  200,  202 ; 
2  Whart.  on  Cpnt.  §  670 ;  Foster  v.  Rockwell,  104  Mass.  167; 
Kobart  v.  Littlefield,  13  B.  I.  341,  344 ;  Ireland  v.  Livings^ 
ton,  5  H.  L.  Cas.  396  ;  G^a^^*  v.  JIcKee,  13  K  Y.  232,  236 ; 
Code  Civ.  Pro.  §§  2600, 2601 ;  Conkey  v.  Bickmso?},  13  Mete. 
51.)  Plaintiff  is  entitled  to  judgment  irrespective  of  the  ques- 
tion whether  or  not  there  was  irregularity  or  error  in  the  pro- 
ceedings of  1886.  (Ifvndorf  v.  Wangler,  12  J.  &  S.  495  ; 
PeopU  V.  Iiowl<ind^  5  Barb.  440.)  There  was  no  error  in  the 
decree  of  1886,  nor  any  irregularity  in  the  prior  proceedings 
which  was  not  cured  by  the  decree.  (Code  Civ.  Pro.  §§  721, 
723,  2538,  2819.) 

Eugene  D,  Haiokins  for  respondents.     The  will  of  testator 
creates  a  trust  Avhich  does  not  pertain  to  the  office  and  duties 
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of  his  executorship,  and  appoints  Edward  E.  Tower  the  trustee 
of  such  trust.  (Perry  on  Trusts,  §  262  ;  Code  Civ.  Pro.  §  2514 ; 
Parsons  v.  Lyman^  5  Blatchf.  170 ;  In  re  Schelly  53  N.  Y. 
263  ;  In  re  Wadsworth^  2  Barb.  Ch.  381 ;  Johnsmi  v.  Lavy 
rence,  95  N.  Y.  154 ;  Hurlburt  v.  Durant,  88  id  126;  Hall 
V.  Ilally  78  id.  538.)  The  duties  and  responsibilities  of  said 
Tower,  as  executor,  terminated  and  his  separate  duties  as  trustee 
commenced  in  1873,  some  eight  years  before  the  issuing  of 
the  citation  of  the  special  proceeding  for  his  second  account- 
ing, and  nearly  thirteen  years  before  the  termination  of  said 
proceeding.  {Lai/tin  v.  Davidson ^  95  N.  Y.  263 ;  IIurllniTt 
V,  Durante  88  id.  121 ;  Phxnix  v.  Livingston^  101  id.  451 ; 
In  re  Masrn^  98  id.  527 ;  In  re  Willets,  112  id,  289 ;  BUTce 
Y.  BlaTce^  30  Ilun,  471 ;  Johnson  v.  Lawrenee^  95  N".  Y.  154.) 
Tower  accepted  the  trusts  under  said  will  and  entered  upon 
the  duties  of  his  trusteeship  as  distinct  and  separate  from  his 
duties  as  executor  before  the  proceedings  were  begun  on  which 
the  decree  of  1886  was  based.  {Earle  v.  Earle,  16  J.  &  S.  23 ; 
93  K  Y.  110 ;  3  Redf.  on  Wills,  530 ;  CocJcs  v.  Barlow,  5 
Eedf.  411 ;  Green  v.  Green,  4  id.  359  ;  Jxidson  v.  GibbonSj 
5  Wend.  224 ;  In  re  GUhert,  39  Hun,  67 ;  Warner  v.  Knower, 
3  Dem.  212 ;  Seegar  v.  StaU,  6  H.  &  J.  162 ;  White  v.  Ditson, 
140  Mass.  354;  Code  Civ.  Pro.  §  1337;  Ilynes  v.  McDemwU, 
91  K  Y.  451 ;  People  v.  French,  92  id.  306.)  There  has  been 
no  disobedience  by  Tower  as  executor  of  the  decree  of  1873. 
{Laytin  v.  Davidson,  95  N.  Y.  266 ;  West  v.  Van  Tuyl,  119 
id.  620.)  The  decree  of  1886  is  against  Tower  as  trustee  and 
not  against  him  as  executor.  (  White  v.  Ditson,  140  Mass.  354.) 
The  decree  of  1873  has  never  been  vacated,  hence  is  still  in 
force  and  effect,  and  no  other  account  of  the  matters  therein 
adjudicated  could  be  or  has  been  required  in  the  Surrogate's 
Court.  {BricKs  Estate,  15  Abb.  Pr.  12 ;  In  re  Hood,  90  K 
Y.  512 ;  In  re  Tilden,  98  id.  434 ;  In  re  Ilawley,  104  id. 
250  ;  Wood  v.  Broum,  34  id.  343 ;  Patrick  v.  Shaffer,  94 
?T.  Y.  430  ;  Jordan  v.  Van  Epjps,  85  id.  436 ;  Smith  v.  Smith, 
79  id.  634.)  There  is  no  evidence  in  the  case  to  the  effect  that 
Tower  did  not  have  the  funds  of  the  estate  in  his  hands  at  the 
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time  of  the  making  of  the  decree  of  1873.  {Ferguaon  v.  Jf. 
Z.  Ins.  Co.,  22  Hun,  324;  R.  P.  Co.  v.  O'Douffherty,  81  N. 
Y.  474.)  If  it  should  be  held  that  the  decree  of  1886  is 
against  Tower  as  executor  then  such  decree  is  void  for  the 
reason  that  the  surrogate  had  no  jurisdiction  to  make  it.  {In 
re  Hood,  90  N.  Y.  512;  In  re  Soutter,  105  id.  615 ;  Brown- 
ing V.  Vcmderhoven,  4  Abb.  [N.  C]  166 ;  Thayer  v.  Clark, 
4  Abb.  Ct.  App.  Dec.  391,  394 ;  Beams  v.  GauM,  77  N.  Y. 
459;  Harrison  v.  Clark,  87  id.  577;  Conni  v.  Jerome,  58 
id.  322;  Craig  v.  Tovm  of  Andes,  93  id.  411.)  Investments 
of  the  trust  estate  were  to  be  made  by  Tower  as  trustee  and 
not  as  executor.  (Laytin  v.  Davidson,  95  N.  Y.  263 ;  Johuon 
V.  Lawrence,  Id.  154.)  The  surrogate  had  no  authority  or 
jurisdiction  to  combine  in  one  proceeding  and  in  one  decree  a 
judicial  settlement  of  an  executor  or  trustee's  account  and  the 
removal  of  an  executor  or  trustee.  (Code  Civ.  Pro.  §§  2603, 
2724  ;  Ashley  v.  Lamh,  50  Hun,  568.)  The  sureties  on  the 
executor's  bond  are  not  liable  for  liis  acts  as  trustee  where  his 
trusteeship  is  distinct  and  separate  from  his  executorship.  It 
is  the  same  as  if  a  third  person  had  been  appointed  trustee. 
After  his  executorship  ceases,  if  he  should  die,  an  administra- 
tor with  the  will  annexed  could  not  take  charge  of  the  trusts, 
but  a  new  trustee  would  have  to  be  appointed.  (Perry  on 
Trusts,  §  262.) 

Bradley,  J.  The  action  was  brought  under  section  2609 
of  the  Code  of  Civil  Procedure,  and  the  plaintiff  in  the  com- 
plaint alleges  the  decrees  of  the  surrogate  made  upon  the 
accounting  of  Tower  in  1873  and  in  1886,  and  that  at  the  time 
of  the  former  he  did  not  set  apart  anything  to  represent  the 
balance  charged  against  him  by  the  decree,  and  made  no 
investment  of  the  trust  fund  pursuant  to  it,  and  that  he  dis- 
obeyed each  and  both  of  such  decrees  of  the  surrogate.  Tlie 
defense  rests  mainly  upon  the  alleged  ground  that  the  effect 
of  the  decree  of  1873  was  to  terminate  Tower's  duties  as  exec- 
utor, and  that  thereafter  his  functions  were  those  of  trustee 
only,  in  respect  to  the  estate,  and,  therefore,  the  defendants  as 
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iureties  in  his  bond  as  executor  were  no  longer  responsible  for 
his  administration  of  it.  If  these  premises  are  correct,  snch 
conclusion  necessarily  follows,  because  the  decree  of  1873 
remains  unimpeached,  and  as  between  the  parties  is  conclusive 
as  to  the  matters  within  the  scope  of  its  determination.  That 
decree  purports  to  and  does  represent  a  final  accounting  of  the 
executor  as  such,  and  by  it  he  was  charged  with  a  balance,  as 
afterwards  modified,  of  upwards  of  $10,000.  The  question 
presented  here  is  whether  the  executor  as  such  was  discharged 
by  the  decree  of  1873.  If  he  was,  the  decree  of  1886  must  be 
treated  as  made  upon  an  accounting  by  Tower  as  trustee,  and 
if  not  so  discharged  it  was  within  the  jurisdiction  of  the  sur- 
rogate to  require  and  to  take  his  accounting  as  executor, 
although  it  would  not  go  back  of  the  former  decree  as  to  the 
state  of  the  account,  but  would  have  relation  to  the  time  and 
transactions  subsequent  to  it.  {In  re  Iloodj  90  N.  Y.  512; 
In  re  SouUer^  105  id.  514.)  And  then  liability  upon  the  bond 
would  arise  from  the  failure  of  the  executor  to  obey  the  decree 
of  1886.  The  former  decree  did  not  in  express  terms  discharge 
the  executor.  The  investment  and  its  continuance  would  seem 
to  call  into  exercise  the  functions  of  a  trustee  rather  then  those 
of  an  executor ;  and  it  may  be  that  it  was  in  view  of  that 
purpose  that  he  was  directed  to  retain  it,  but  liis  retention  of 
it  was  not  necessarily  the  act  of  a  trustee  as  distinguished  from 
that  of  an  executor.  The  question  became  one  of  construction 
and  effect  of  that  provision  of  the  decree,  and  upon  that  sub- 
ject it  may  be  well  to  consider  the  question  in  the  light  of  the 
authorities  having  some  relation  to  it.  In  Laytin  v.  Davidson 
(95  N.  Y.  263),  the  will  referred  to  contained  provisions  requir- 
ing the  exercise  of  functions  executorial  and  those  of  a  trustee. 
A  final  accounting  of  the  executors  was  had  before  the  surro- 
gate, and  by  the  decree  the  amount  of  the  capital  of  the  estate 
remaining  in  their  hands  was  determined,  and  they  were 
directed  to  retain  and  hold  it  '*  as  trustees  under  the  last  will 
and  testament "  of  the  testator.  The  court,  in  the  opinion 
delivered  by  Judge  Andrews,  said :  "  The  decree  did  not  in 
terms  discharge  the  executors,  but  this  was  the  reasonable  intend- 
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ment  and  legal  effect  of  the  direction  that  they  should  retain 
and  hold  the  whole  balance  of  the  estate  as  trustees  under  the 
will.  The  fact  that  the  trustees  have  not  made  an  actual  divi- 
sion of  the  trust  fund  into  shares  as  directed  by  the  will,  does 
not,  we  think,  change  the  question.  *  *  *  The  executors 
have  upon  a  iinal  accounting  as  executors  been  discharged  ao, 
such.  The  fund  has  become  exclusivly  a  trust  fund  under  the 
will  to  be  held  by  the  trustees,"  etc.  Our  attention  is  also 
called  to  Matter  of  Uttate  of  Hood  (98  N.  Y.  363),  where 
there  was  a  final  accounting  of  the  executors,  and  the  decree 
of  the  surrogate  directed  ''that  the  balance  of  said  moneys, 
being  the  sum  of  $53,710.69,  said  executors  shall  hold  and 
invest  pursuant  to  the  powers  in  said  last  will  and  testament," 
and  it  was  held  in  a  proceeding  to  revoke  the  letters  testa- 
mentary of  one  of  the  executors,  that  he  as  such  was  not  dis- 
charged by  that  decree.  And  in  the  opinion  of  the  court, 
delivered  by  Judge  Miller,  it  was  said  that  in  the  absence  of 
any  direction  in  the  will  that  the  executors  should  become 
trustees,  no  reason  exists  why  the  executor,  whose  account  was 
settled,  should  not  continue  to  act  in  that  capacity.  "  When 
the  decree  was  made  he  was  clearly  an  executor  and  held  these 
funds  in  his  hands  and  was  liable  for  the  same  as  such,"  and 
**  even  if,  under  the  will  it  was  possible  for  the  executor  to 
have  become  a  trustee,  he  could  not  have  done  so  until  there 
had  been  a  final  accounting  and  a  discharge  by  decree  of  the 
surrogate  from  his  position  as  executor,  or  by  direction  in  the 
decree  that  he  take  and  hold  the  property  as  trustee  as  distinct 
and  separate  from  his  functions  as  executor."  And  added  that 
"  at  the  time  of  the  decree  the  executors  had  not  fully  per- 
formed their  functions,  and  their  duties  had  not  terminated. 
This  fact  is  a  complete  answer  to  the  position  that  the  exec- 
utors l)ecame  trustees  after  the  decree  of  the  surrogate."  And 
remarked  that  the  Layti7i  case  was  not  adverse  to  such  views 
as  ''  trusts  were  there  created  under  the  will,  and  the  decree 
of  the  surrogate  directed  the  property  to  be  held  by  the  exec- 
utors as  trustees."  The  ground  of  distinction  founded  solely 
upon  the  decrees  of  the  surrogate  in  the  two  cases  cited,  seems 
S10KEI.S— Vol.  LXXIX.        26 
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to  be  in  the  use  in  the  one  and  absence  in  the  other  of  tlie 
word  "trustee,''  as  relating  to  the  character  in  which  they 
should  retain  and  invest  the  fund.  But  back  of  those  decrees 
and  in  reference  to  the  wills,  it  is  said  that  a  period  of  time 
was  contemplated  by  the  testator  in  the  Laytin  case  when  the 
duties  of  the  executors  as  such  would  end  and  they  should 
assume  the  character  of  trustees  only,  which  was  not  appli- 
cable to  the  will  in  the  Hood  case.  The  fact,  however,  remains 
that  in  the  latter  case  the  direction  to  invest  applied  to  all  the 
property  remaining  in  the  hands  of  the  executors*  and  allow- 
ance was  made  to  the  executor  Hood  of  his  ccnnmissions. 

The  Matter  of  Hood  (104  N.  Y.  103)  again  came  up  on 
appeal  from  an  order  directing  him  as  late  executor  to  render 
an  account  before  the  surrogate ;  and  in  referring  to  the  former 
review  Judge  Finch  in  speaking  for  the  court  said :  *'  We  then 
held,  passing  by  the  inquir}"^  whether  under  tlie  will  it  was 
possible  for  liim  to  exchange  the  character  of  executor  for 
that  of  trustee,  that  he  had  not  effected  such  exchange,  and 
remained  executor  only,  and  removable  as  such  for  his  mis- 
conduct in  that  capacity.  We  pointed  out  that  on  the  account 
ing  in  1869,  he  was  not  discharged,  was  not  directed  to  hold 
the  remaining  assets  as  trustee,  was  not  credited  with  such 
transfer  and  his  account  thereby  balanced,  but  the  decree 
entered  directed  as  to  the  assets  remaining  that '  the  said  execu- 
tor shall  hold  and  invest  pursuant  to  the  powers  and  directions 
contained  in  said  last  will  and  testament.'  There  liad  been  no 
payment  to  the  defendant  as  trustee,  no  new  account  opened 
and  kept  in  the  new  capacity,  and  no  separation  or  division  of 
the  fund  allotting  to  the  beneficiaries  their  exact  and  specific 
proportioiis." 

These  views  tend  to  illustrate  the  principal  of  the  decision 
of  the  court  on  the  former  review  and  they  seem  to  indicate 
that  to  some  extent  at  least  the  distinction  between  it  and  the 
Laytin  case  was  in  the  direction  given  by  the  surrogate's 
decrees. 

In  Mattsr  of  Willets  (112  K  Y.  2S9),  it  was  held  that  it 
was  not  within  the  contemplation  of   the  will  that  the  two 
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functions  of  executors  and  trustees  were  to  co-exist,  but  that 
those  of  the  former  were  to  first  be  executed  and  the  latter  to 
follow.  The  surrogate  settled  their  accounts  as  executors  and 
ordered  them  out  of  the  "balance  of  principal  in  their  hands 
to  pay  to  themselves  as  trustees"  a  sum  mentioned.  It  was 
held  that  their  functions  as  executors  then  terminated,  and 
they  assiuned  those  of  trustees.  That  case  came  fairly  within 
the  doctrine  of  the  Laytin  case. 

In  Johnson  v.  La^orence  (95  N.  Y.  162),  where  the  indica- 
tion in  the  will  was  that  the  two  functions  might  co-exist,  and 
that  no  separation  of  them  was  contemplated,  the  court  said 
that  "  taking  the  adjudged  cases  together,  they  appear  to  estab- 
lish that  to  entitle  the  same  persons  to  commissions  as  execu- 
tors and  as  trustees,  the  will  must  provide,  either  by  express 
terms  or  by  fair  intendment,  for  the  separation  of  the  two 
functions  and  duties,  one  duty  to  precede  the  other,  and  to  be 
performed  before  the  latter  is  begun  or  substantially  so  per- 
formed *  *  *  and  that  where  the  will  does  so  provide 
for  the  separate  and  successive  duties,  that  of  the  trustee  must 
be  actually  entered  upon  and  its  performance  begun  either  by 
real  severance  of  the  trust  fund  from  the  general  assets,  or  a 
judicial  decree  which  wholly  discharges  the  executor  and  leaves 
him  liable  only  as  trustee."  And  on  the  subject  see  HaU  v. 
IlaU  (78  N.  Y.  535) ;  In  re,  etc..  Mason  (98  id.  527) ;  PhcBuix 
V.  Livingston  (101  id.  451). 

In  all  these  oases,  except  that  of  Hood,  the  controversies 
were  in  respect  to  commissions  and  whether  the  executors  and 
trustees  were  entitled  to  them  in  both  capacities,  and  more 
especially  in  the  latter.  And  to  entitle  them  to  commission 
also  as  trustees,  it  must  appear  by  the  will  that  the  separation 
of  the  two  functions  was  clearly  intended  by  the  testator,  and 
has  been  effected,  or  that  the  oflSce  of  executor  has  been  termi- 
nated by  the  discharge  of  him  as  such  by  the  decree  of  the 
surrogate  made  upon  his  accounting,  whereby  the  matters  of 
the  testamentary  trust  solely  are  devolved  upon  him  as  tnistee. 
In  the  present  case,  the  trial  court  found  that  at  the  time  of 
the  accounting,  in  1873,  Tower  had  in  his  hands  the  money 
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cliarged  in  the  decree.  This  must  be  assumed,  as  the  fact  does 
not  necessarily  appear  to  the  contrary,  and,  therefore,  no 
charge  for  any  devastavit  prior  to  that  time  arises  for  consid- 
eration. And  as  the  executor  was  not  by  the  express  terms  of 
the  decree  discharged,  the  determination  of  the  question  pre- 
sented, is  dependent  upon  the  nature  of  the  fimctions  which 
he  was,  after  the  decree,  permitted  to  exercise  in  respect  to  the 
fund.  It  may  be  observed  that  all  the  property  of  the  testator 
was  devised  to  Tower  "  to  be  held  by  him  in  trust,"  and  he 
was  directed  to  convert  into  money,  invest  it,  pay  tlie  income 
to  the  plaintiff  and  after  her  death  to  divide  it  among  his  chil- 
dren. Tower  was  appointed  executor  to  execute  the  provisions 
of  the  will.  The  duty  of  investing  the  fund  and  disposing  of 
the  income,  and  finally  of  the  principal,  was  tliat  of  a  trustee. 
But  Tower  took  the  estate  in  his  hands  as  executor.  And  the 
decree  directed  "  tliat  the  said  executor  retain,  invest  and  keep 
invested  the  balance  remaining  in  liis  hands  *  *  *  accord- 
ing to  the  trusts  and  provisions  contained  "  in  the  will.  Those 
provisions  were  for  investment,  payment  of  income  and  final 
distribution.  He  could  retain  the  fund  as  executor,  as  directed 
by  the  decree,  although  the  investment  and  what  followed 
would  be  within  the  functions  of  a  trustee.  He  made  no 
investment  and  did  no  act  indicating  that  he  treated  the  fund 
as  held  by  him  in  any  capacity  other  than  tliat  in  which  he 
had  received  it.  It  is  true  that,  as  a  general  rule,  when  the 
same  hand  is  to  pay  and  receive,  what  is  reqnired  by  law  to  be 
done  to  accomplish  it,  will  be  deemed  done,  but  it  is  entirely 
consistent  with  the  decree  that  the  fund  be  retained  by  him  as 
executor  until  he  should  take  an  opportunity  to  invest  it,  and 
the  transfer  to  him  as  trustee  would  l)e  evidenced  by  the  invest- 
ment. The  decree  did  not,  as  in  the  WiUetts  case,  direct  him 
as  executor  to  pay  the  fund  to  .himself  as  trustee,  nor,  as  in  the 
Laytin  case,  to  hold  it  as  trustee.  The  only  practical  effect  of 
the  decree  was  a  settlement  of  the  accounts  of  the  executor, 
and  it  would  have  had  tlie  same  effect  for  all  the  purposes  to 
wliich  it  was  entitled  as  made,  if  it  had  stopped  with  the  adju- 
dication of  the  balance  against  hiui  as  sucli,  and  directed  the 
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payment  of  the  costs  and  expenses  of  the  proceedings  as  it  did. 
The  duty  in  respect  to  the  investment,  etc.,  was  given  by  tlie 
will.  So  the  case  may  be  treated  as  if  no  direction  had  been 
given  by  the  decree  in  that  respect.  Could  it  be  effectually 
said  that  from  the  time  of  a  mere  adjudication  of  the  settle- 
ment of  the  accounts  of  tlie  executor,  he  ceased  to  hold  the 
funds  as  such?  It  seems  quite  clearly  not  until  he  had 
in  some  manner  done  something  to  change  his  relation  to 
it.  In  such  case,  as  said  by  Judge  Finch  in  Johnson  v. 
Lawrence^  the  duties  of  the  trustee  must  be  actually  entered 
upon  and  performance  begun,  or  the  executor  be  wholly 
discharged  by  the  decree  of  the  surrogate.  Neither  was 
done  in  this  instance ;  and,  assuming  that  the  fund  remained 
in  his  hands  at  the  time  of  such  accounting,  nothing  appears 
to  divest  him  of  the  relation  of  executor  to  it.  The  decree 
does  not  import  his  discharge  as  such ;  nor  is  a  forced  or  doubt- 
ful construction  justified  for  the  purpose  of  giving  to  it  such 
effect.  In  the  Phcenix  case,  the  trustees  actually  entered  upon 
the  performance  of  their  duties  as  such.  And  as  the  executor 
in  the  case  at  bar  was  not  discharged  by  the  decree,  nothing 
appears  to  warrant  the  conclusion  that  his  functions  as  executor 
was  terminated  in  respect  to  the  fund.  If  these  views  are  cor- 
rect, the  surrogate  had  jurisdiction  to  take  the  accounting  of 
the  executor  and  make  the  decree  of  1886,  and  it  must  be 
treated  as  made  upon  the  accounting  of  Tower  as  such.  This 
is  consistent  with  the  provisions  of  that  decree,  and  it  was  in 
that  view  that  the  application  was  entertained  by  the  smrog-ate 
for  the  revocation  of  his  letters  testamentary,  and  decree  made 
accordingly.  The  exceptions,  therefore,  to  the  finding  of  the 
trial  court  that  the  executor  was  discharged  by  the  decree  of 
1873,  and  to  the  conclusions  of  law  which  followed  were  well 
taken.  These  views  render  it  unnecessary  for  the  purposes  of 
this  review  to  consider  any  other  question. 

Tlie  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concuf . 

Judgment  reversed. 
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167    439  Geokoe  Pooley,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

It  aeems  that  when  the  alleged  illegality  upon  which  relief  against  an  assess- 
ment is  founded  is  patent  upon  tlie  record  on  which  the  person  claiming 
under  it  must  rely  to  support  his  claim,  the  owner  of  the  land  is  not 
entitled  to  affirmative  relief  to  remove  it,  as  in  the  legal  sense  it  is  not  a 
cloud  upon  the  title,  or  prejudicial  to  him. 

8o  also,  although  the  infirmity  may  not  appear  on  the  record,  if  the  claim- 
ant cannot  establish  his  claim  without  developing  the  defect  which  will 
defeat  it,  the  owner  of  the  land  cannot  have  affirmative  relief. 

The  same  principles  apply  to  an  action  having  in  view  the  recovery  of  money 
paid  by  the  owner  upon  an  assessment  unless  it  was  made  by  those 
having  no  jurisdiction  to  make  it,  or  unless  the  payment  was  made 
under  coercion  in  fact. 

It  geefns,  also,  where  ftie  charter  of  a  municipality  provides  that  it  shall  be 
presumed  that  every  assessment  made  is  "  valid  and  regular,  and  that 
all  the  steps  and  proceedings  required  by  law  were  taken  and  had  until 
the  contrary  shall  be  made  to  appear,"  this  presumption  entitles  a 
person  whose  land  is  assessed  to  relief,  when  the  illegality  of  the  assess- 
ment is  shown,  and  it  rests  in  something  de  hors  the  record. 

PMps  V.  Mayor,  etc.  (112  N.  Y.  216),  distinguished. 

In  an  action  to  recover  money  paid  upon  an  assessment  on  property  in 
Buffalo  the  court  found  that  certain  persons  whose  lands  were  assessed 
filed  with  the  city  clerk  objections  to  the  roll,  and  that  he  reported  the 
filing  of  such  objections  to  the  common  council,  but  did  not  lay  the 
roll  or  objections  before  that  body,  nor  did  it  at  any  time  have  or  con- 
sider such  objections  as  required  by  the  city  charter  (§  14,  tit.  6,  chap. 
619,  Laws  of  1870).  By  the  charter  (§  86,  tit.  7)  it  is  declared  that  it 
shall  be  presumed  that  every  assessment  made  under  it  is  valid  and 
regular,  and  that  all  proceedings  required  by  law  were  taken  unless  the 
contrary  appears.  Held,  it  could  not  be  assumed  that  any  of  such 
objections  were  made  by  the  plaintiff  or  any  of  his  assignors,  or  that 
they  or  any  of  them  went  to  the  validity  of  the  assessment;  that  as  the 
burden  was  upon  plaintiff  to  prove  the  facts  entitling  him  to  relief,  it 
was  necessary  to  show  that  he  was  or  may  have  been  in  some  manner 
prejudiced  by  the  failure  of  the  common  council  to  consider  the  objec: 
tions  made;  and  that  in  the  absence  of  any  evidence  justifyi^ig  a  finding 
of  some  fact  showing  the  illegality,  the  notion  was  not  maintainable. 

(Submitted  January  14,  1891;  decided  January  22,  1891.) 

This  was  a  motion  hy  plaintiff  for  a  reargument. 
The  case  is  reported  in  122  X.  Y.  592. 
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Tracy  C.  Becker  for  motion. 

George  M.  Brovon  opposed. 

Bradley,  J.  The  able  argument  presented  by  counsel  in 
support  of  tlie  motion  requires  the  statement  of  some  rcasons 
for  its  disposition.  The  general  principles  applicable  to  cases 
in  which  is  involved  the  question  of  equitable  relief  of  the 
character  of 'that  sought  in  this  action  are  quite  well  settled. 
The  controversy  in  this  action  has  relation  to  an  assessment 
upon  the  lands  of  plaintiff  and  others  to  pay  the  expense  of  a 
local  improvement  in  the  city  of  Buffalo.  Upon  that  subject 
it  may  be  said  that  when  the  alleged  illegaUty  upon  which 
relief  against  an  assessment  is  founded  is  patent  upon  the 
record  upon  which  the  person  claiming  under  it  must  rely  to 
support  his  claim,  the  owner  of  the  land  is  not  entitled  to 
affirmative  relief  to  remove  it,  because  it  condemns  itself,  and 
in  the  legal  sense  is  not  a  cloud  upon  the  title,  nor  prejudicial 
to  him;  and  although  the  infirmity  may  not 'appear  on  the 
record,  if  the  person  claiming  any  right  under  the  assessment 
cannot  effectually  do  so  for  the  reason  that  in  his  evidence  to 
establish  it  he  must  develop  the  defect  which  will  defeat  his 
claim ;  then  the  owner  of  the  land  cannot  have  affirmative 
relief  for  the  same  reason,  and  the  same  principles  are  appli- 
cable to  an  action  having  in  view  the  recovery  of  money  paid  by 
him  upon  an  afisessment,  unless  it  was  made  by  those  having 
no  jurisdiction  to  make  it,  or  unless  the  payment  was  caused 
by  coercion  in  fact.  The  plaintiff's  counsel  contends  that  this 
case  falls  within  neither  of  those  classes,  but  in  that  which 
permits  a  recovery  and  relief  when  the  claimant's  right  pre- 
sumptively arises  upon  the  production  of  the  instrument,  which 
he  has  received  as  the  evidence  of  it  and  tlie  defeat  of  that 
which  it  purports  to  give  is  matter  of  defense,  and  such  defense 
is  dependent  upon  extrinsic  facts.  As  urged,  the  presumption 
given  by  the  Buffalo  city  charter  that  everj^  assessment  made 
under  it  is  valid  and  regular  and  that  all  the  proceedings  requis- 
ite were  taken  and  had  imtil  the  contrary  appears,  entitles  a 
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person  whose  land  is  assessed  to  relief  against  it  when  tlie 
illegality  of  the  assessment  rests  in  something  de  hors  the 
record.  And  in  respect  to  such  presumption  the  present  case 
is  distinguishable  from  that  of  Pheljps  v.  Mayar^  etc.  (112  N, 
Y.  216).  In  the  charter  of  the  city  of  New  York,  upon  which 
the  latter  case  arose,  tlie  presumption  of  regularity  does  not 
ariao  until  the  lease  is  made  pursuant  to  a  sale  of  land  on  non- 
payment of  an  assessment.  But  in  no  case  can  the  purchaser 
be  in  any  situation  to  assert  any  claim  to  tlie  property  founded 
upon  his  purchase  until  it  is  perfected  by  lease  or  conveyance, 
as  provided  by  the  statute,  pursuant  to  which  the  assessment 
and  sale  are  made.  And  the  maintenance  of  an  action  by  the 
owner  of  the  property  for  relief  against  an  assessment  before  the 
demise  or  conveyance  is  perfected,  must  be  dependent  upon  the 
legal  presumption  given  by  law  to  the  assessment  or  to  the  instru- 
ment subsequently  made  evidencing  or  perfecting  the  sale,  and 
in  the  latter  case  upon  well-founded  apprehension  that  the  steps 
productive  of  such  presumption  would  be  taken  and  that  it 
would  arise.  And  then  such  existing  or  apprehended  presump- 
tion would  not  support  the  action  unless  the  facts  which  con- 
stitituted  the  illegality  of  the  assessment  were  extrinsic  the 
record.  There  is  a  further  distinguishing  feature  between 
the  statutes  upon  which  the  Pheljps  case  and  the  present  one 
arose  as  to  the  extent  of  the  presumption.  In  the  former  the 
provision  is  that  the  lease  "  shall  be  presumptive  evidence  tliat 
the  sale  and  all  proceedings  prior  thereto  from  and  including 
the  assessment  *  *  *  were  regular  and  according  to  the 
provisions  of  the  statute,"  and  in  the  other  the  provisions  are 
that  it  shall  be  presumed  that  every  assessment  made  is  "  valid 
and  regular,  and  that  all  the  steps  and  proceedings  required  by 
law  were  taken  and  had  until  the  contrary  shall  be  made  to 
appear,''  and  that  the  declaration  of  sale,  which  is  effectual  as  a 
lease,  ^' shall  be  presumptive  e\ddence  that  the  assessments 
*  *  *  were  legally  imposed,  that  due  proceedings  to 
authorize  the  sale  were  had,  and  that  the  sale  was  regular." 
It  is  suggested  that  the  Phelps  case  is  distinguishable  from 
and  not  applicable  to  this  case,  because,  wliile  the  statutory 
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presumption  applicable  to  the  latter  embraces  not  only  the 
assessment,  but  all  the  proceedings  upon  which  it  was  founded, 
the  presumption  in  the  New  York  city  charter  only  reaches 
back  to  and  includes  the  assessment,  and,  therefore,  the  pur- 
chaser to  support  the  claim  would  be  required  to  prove  the 
validity  of  the  resolution  of  the  common  council  pursuant  to 
which  the  assessment  was  made.  That  may  be  so,  but  the 
decision  of  the  Phelpa^  case  was  not  placed  on  that  ground. 
It  was  there  distinctly  held  that  the  plaintiif  was  chargeable 
with  notice  of  the  defective  resolution,  and  for  that  reason 
could  not  recover  back  the  payment  made  on  the  assessment. 
That  was  the  sole  ground  upon  which  the  determination  was 
made.  And  Judge  Gray,  in  speaking  for  a  unanimous  court, 
said :  "  For  the  purposes  of  this  case  the  sole  question  which  we 
shall  consider  is,  whether  this  ordinance  on  its  face  carried  with 
it  notice  of  the  illegality  of  the  corporate  act,  not  whether  mat- 
ters ds  hora  the  record  otherwise  established  the  invalidity  of 
the  assessment.  If  the  ordinance  was  on  its  face  void  tlien 
the  plaintifE  cannot  plead  ignorance  of  the  law  in  justification 
of  the  payment.  The  principle  is  elementary  that  "  a  party  can- 
not recover  back  money  paid  upon  the  ground  that  he  supposed 
that  he  was  bound  in  law  to  pay  it,"  and  added  that  "  when 
the  ordinance  or  the  resolution  directing  a  local  improvement,  is 
essentially  illegal  as  violating  in  its  provisions  the  statutory 
power  conferred  upon  the  coimnon  council,  the  payment  of  an 
assessment  imposed  for  the  expense  incurred  under  its  author- 
ity, is  a  mistake  of  law.  and  in  such  case  relief  cannot  be 
granted."  The  doctrine  of  that  case  is,  therefore,  apphcable 
to  the  resolution  of  the  common  council  directing  the  work  of 
improvement.  But  it  is  unnecessary  for  the  purposes  of  this 
case  to  seek  to  apply  the  rule  announced  in  the  Plieljps  case  to 
the  vote  as  recorded,  adopting  the  resolution.  The  burden 
was  with  the  plaintifE  to  prove  a  substantial  illegality  in  tlie 
proceedings  invaUdating  the  assessment  to  support  his  action. 
(ReroBen  v.  Wkeeler^  121  N.  Y.  685.)  As  the  record  of  the 
common  council  appears  here,  the  resolution  was  adopted  by 
a  two-thirds  vote,  as  well  as  by  the  vote  in  the  aifirmative  of 
SicKEtfi— Vol.  LXXIX.  '     27 
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two-tliirds  of  the  whole  number  of  the  members  of  that  body. 
Such  record  alone  viewed  without  or  with  reference  to  the 
eity  charter  shows  an  adoption  of  the  resolution  by  the  requis- 
ite vote,  and  if  it  was  in  fact  otherwise,  its  impeachment  was 
for  the  plaintiff  to  prove. 

But  the  main  objection  has  relation  to  the  disposition  made 
80  far  as.  represented  by  such  record  of  the  objections  made 
to  the  assessment-roU  prior  to  its  confirmation.  Although  it 
does  not  appear  in  the  evidence  by  whom  the  objections  were 
made  or  that  they  were  made  by  any  person  interested  in  it, 
no  question  in  that  respect  arises  because  no  exception  was 
taken  to  the  finding  of  the  trial  court  on  that  subject.  We 
did  not  nor  did  we  intend  on  the  review  of  the  judgment  to 
express  any  opinion  upon  the  question  whether  it  appeared  by 
the  record  that  there  was  any  substantial  irregularity  or  ille- 
gality in  the  proceedings  of  the  conmion  coimcil  in  that  respect 
affecting  the  validity  of  the  assessment,  but  treated  what  did 
appear  there  as  not  de  hors  the  record  of  the  assessment.  If 
tliis  view  in  its  application  to  this  case  may  be  regarded  as 
in  advance  of  tlie  rule  upon  the  subject,  there  is  a  further 
reason  why  a  new  trial  was  properly  granted.  The  trial  court 
found  that  the  work  was  not  ordered  by  a  two-thirds  vote  of  all 
the  members  of  the  common  council.  In  the  view  already 
expressed  upon  tliat  question  there  was  no  evidence  to  support 
such  finding,  and  the  exception  to  it  was  well  taken.  And 
although  that  finding,  if  sustained,  would  support  the  conclu- 
sion of  lawy  it  does  not  appear  whether  or  not  the  latter  was 
placed  upon  tliat  ground ;  and  if  there  was  any  other  finding 
which  would  necessarily  support  such  conclusion,  the  error 
arising  upon  that  exception  might  he  disregarded.  The  ques- 
tion, therefore,  arises  upon  tlie  finding  that  certain  persons 
whose  lands  were  assessed  in  the  assessment  filed  with  the  city 
clerk  objections  to  the  roll,  and  that  the  city  clerk  reported  to 
the  common  council  that  objections  had  been  filed  to  the  roll, 
but  did  not  lay  such  roll  or  such  objections  before  that  body, 
nor  did  it  at  any  time  hear  or  consider  such  objections.  It  can- 
not be  assumed  that  those  or  any  of  such  objections  were  made 
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by  the  plaintifE  or  any  of  liis  assignors,  or  that  the  objections 
or  any  of  them  went  to  the  validity  of  the  assessment.  In 
view  of  the  fact  that  the  burden  is  upon  the  plaintifE  to  prove 
the  facts  entitling  him  to  relief,  it  must  be  made  to  appear  that 
he  was  or  may  have  been  in  some  manner  prejudiced  by  the 
failure  of  the  common  council  to  consider  the  objections  which 
were  made.  That  may  have  been  dependent  upon  their  nature 
or  pertinency.  If  they  were  founded  solely  upon  the  supposed 
prejudice  to  those  making  them,  and  the  objections  not  against 
the  legality  of  the  assessment,  it  would  not  necessarily  concern 
the  plaintiff.  It  cannot,  without  some  evidence  tending  to 
prove  what  the  objections  were,  be  presumed  that  their  nature 
was  such  that  the  consideration  of  them  may  have  in  any  view 
resulted  beneficially  to  the  plaintiff.  And  this  is  so  because 
it  may  be  seen  that  objections  of  such  nature  may  have  been 
made  that  the  consideration  of  them  could  not  have  inured  to 
the  advantage  of  any  person  assessed  other  than  those  making 
them,  and  consequently  such  other  persons  could  not  be  preju- 
diced by  the  omission  to  consider  them.  The  character  of  the 
objections  not  appearing,  their  pertinency  cannot  be  the  subject 
of  consideration.  It  seems  to  follow  that  the  conclusion  of 
law  found  by  the  court  was  not  supported  by  the  finding  as 
made  on  the  subject  of  the  objections  filed  with  the  city  clerk 
to  the  roll.  The  defendant  excepted  to  the  finding  that  the 
roll  or  objections  were  not  laid  before,  nor  the  objections  heard 
or  considered  by,  the  common  council.  The  only  evidence 
bearing  upon  that  fact  appears  in  the  record  of  the  proceed- 
ings of  that  body.  And  whether  that  was  such  or  sufficient 
to  establish  the  facts  so  foimd,  it  is,  in  the  view  here  taken, 
unnecessary  to  determine.  The  negative  of  the  fact  is  not 
there  stated,  and  whether  it  is  necessarily  excluded  by  what 
does  there  appear  may  be  questionable.  And  inasmuch  as  the 
clerk  of  tlie  common  council  called  its  attention  to  the  objec- 
tions, and  assuming  they  were  such  that  the  duty  to  consider 
them  was  essential  to  the  validity  of  the  assessment,  the  ques- 
tion may  arise  whether  or  not  the  presumption  may  not  be 
permitted  that  it  was  done.     Wliatever  they  were,  it  appears 


212 


Mygatt  et  al.  i\  Coe. 


[Jan., 


Statement  of  case. 


by  the  act  of  confirmation  of  the  roll  that  the  objections  were 
overruled. 

The  motion  for  reargiiment  should  be  denied. 

All  concur,  except  Haight,  J.,  not  voting. 

Motion  denied. 
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Sahah  M.  Mygatt  et  al.,  as  Surviving  Trustees,  etc,  Eespond- 
ents,  V,  George  S.  Coe,  Appellant. 

Covenants  of  seizin  and  of  right  to  convey,  in  a  deed  of  real  estate  executed 
by  one  who  has  no  title,  are  broken  by  the  delivery  of  the  deed  and 
become  choses  in  action;  they  do  not  run  with  the  land,  and  so,  do  not 
pass  to  subsequent  grantees,  without  an  assignment  of  the  cause  of 
action. 

Covenants  of  warranty  and  of  quiet  enjoyment  entered  into  jointly  by  the 
owner  of  the  fee  and  a  stranger  to  the  title,  who  does  not  assume  any 
title  in  himself  or  right  to  convey,  do  not  run  with  the  land  as  against 
the  stranger,  and  are  not  available  in  favor  of  a  subsequent  grantee  who 
holds  no  assignment  of  the  cause  of  action  arising  from  a  breadi  of  the 
covenants.     (Bradley,  Haight  and  Brown,  JJ.,  dissenting.) 

Defendant  and  his  wife  joined  in  a  deed  of  real  estate  which  one  R.  had 
assumed  to  convey  to  her  and  which  was  in  her  possession.  The  deed 
contained  a  joint  covenant,  on  the  part  of  defendant  and  his  wife,  that  she 
was  lawfully  seized  of  an  estate  in  fee,  also  joint  covenants  of  warranty  and 
of  quiet  enjoyment.  F.,  the  grantee,  entered  into  possession  and  there- 
after executed  a  mortgage  upon  the  premises.  Subsequently  L.,  who 
was  in  possession  claiming  title  through  various  mesne  conveyances  under 
said  deed,  was  ousted  from  the  premises  under  a  judgment  in  an  action 
of  ejectment  brought  by  persons  claiming  title  paramount  to  that  con- 
veyed by  R.  to  defendant's  wife.  Thereafter  plaintiffs,  who  were  the 
holders  of  said  mortgage,  foreclosed  the  same,  sold  and  bid  in  the  prem- 
ises under  the  judgment  in  the  foreclosure  suit.  Upon  their  applica- 
tion the  judgment  of  ejectment  was  opened  and  they  were  allowed  to 
come  in  and  defend,  but  failed  in  their  defense  and  judgment  was  entered 
against  them;  they  never  at  any  time  had  possession  of  the  premises. 
In  an  action  brought  by  them  upon  the  covenants  in  the  deed  to  recover 
the  amount  of  the  mortgage,  hild  (Bradley,  IIaioht  and  Brown,  JJ., 
dissenting),  that  the  covenants  did  not  run  with  the  land  as  against 
defendjint  who  was  a  stranger  to  the  title;  that  he  was  not  estopped  from 
claiming  that  he  occupied  that  position;  and  that,  therefore,  the  said 
covenants  were  not  available  against  him  in  favor  of  plaintiffs,  no  assign- 
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ment  of  the  cause  of  action  arising  from  the  breach  having  been  made 

to  them. 
The  authorities  bearing  upon  the  question  as  to  what  covenants  run  with 

land  collated  and  discussed. 
Dickinaon  v.  Hoame'a  Atfmr.  (8  Grat.  353, 402);  Lydtck  v.  B.  d  0.  E.  R  Co. 

(17  W.  Va.  427),  so  far  as  they  are  authorities  opposed  to  these  views, 

disapproved. 
Packenham^a  Com  (Y.  B.  42  Edw.  Ill,  3),  distmguished. 
Mygatt  v.  Coe  (44  Hun,  31),  reversed. 

(Argued  December  10,  1800;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Tei-m  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  31,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Sjiecial 
Term. 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  covenants. 

On  the  15th  day  of  February,  1856,  Ebenezer  L.  Roberts 
acquired  through  Charles  Leech,  a  referee,  an  unincmnl)ered 
estate,  in  fee  simple,  in  the  premises  described  in  the  com- 
plaint, and,  to  secure  the  payment  of  $5,500  of  the  purchase- 
price,  executed  and  delivered  on  that  day  a  mortgage  on  the 
premises  to  Leech,  as  referee,  which  was  duly  recorded  on  the 
next  day  and  l)ecame  the  first  lien.  May  15, 1856,  Ebenezer 
L.  Roberts  and  his  wife  conveyed  the  premises,  in  fee  simple, 
subject  to  said  mortgage  to  William  Tasker,  who,  on  the  same 
day,  executed  and  delivered  a  mortgage  on  said  premises  to 
secure  the  payment  of  $1,800  to  Ebenezer  L.  Rol)erts,  which 
was  duly  recorded  on  the  next  day  and  became  the  second  lien. 
October  1,  1856,  Tasker  conveyed  the  premises,  in  fee  simple, 
to  Ephraim  II.  Howell  by  a  deed  dated  that  day,  which  recited 
a  consideration  of  $12,000,  that  it  was  subject  to  the  first  mort- 
gage, but  made  no  reference  to  the  second  mortgage,  and  con- 
tained covenants  of  seizin  against  incumbrances,  of  warranty  and 
for  further  assurance.  This  deed  was  duly  recorded  December 
4,  1856.  September  18,  1857,  Ebenezer  L.  Robeiis  began  an 
action  against  William  Tasker,  the  mortgagor,  Ephraim  II. 
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Howell  (then  the  owner  of  the  fee)  and  Cecilia  A.  Howell,  hig 
wife,  to  foreclose  his  said  mortgage.  The  summons  was  duly 
and  personally  served  on  William  Tasker  and  Cecilia  A.  Howell, 
but  before  it  was  served  on  Ephriam  H.  Howell,  and  on  the 
19th  of  October,  1857,  he  disappeared,  and  for  some  months  it 
was  believed  that  he  had  left  the  state.  In  November,  1857, 
the  summons  was  ordered  served  upon  him  by  publication,  and 
the  statutory  requirements  were,  in  form,  complied  with. 
Howell  had  not  left  the  state,  but  committed  suicide  (as  was 
discovered  in  March,  1858)  on  the  19th  of  October,  1857.  He 
died  intestate,  seized  in  fee  of  said  premises,  and  left  five  infant 
children,  who  were  his  heirs  at  law,  and  a  widow.  February 
17,  lj858,  a  judgment  of  foreclosure  and  sale  was  entered  in 
this  action,  and  March  13,  1858,  the  lands  were  sold  and 
assumed  to  be  conveyed  under  said  judgment  to  Ebenezer  L. 
Eoberts.  Tliese  proceedings  were  had  in  ignorance  of  the  fact 
that  Howell  was  dead.  Koberts  recorded  liis  deed,  took  pos- 
session under  it,  and  July  15,  1858,  he  paid  off  the  first  mort- 
gage for  $5,500  and  assumed  to  convey  the  premises  to  Almira 
S.  Coe  by  a  deed  which  she  duly  recorded,  and  she  immedi- 
ately entered  into  possession  of  the  premises  thereunder,  and 
continued  therein  until  April  12,  1867,  when,  in  consideration 
of  $18,500,  she  assumed  to  convey  the  premises  to  Kancy 
Fisher  by  a  warranty  deed,  in  which  defendant  George  S.  Coe, 
her  husband,  joined.  By  this  deed  Almira  S.  Coe  and  George 
S.  Coe  jointly  covenanted  :  (1)  That  Almira  S.  Coe  was  seizeil 
of  the  premises.  (2)  That  she  had  good  right  to  convey  them. 
(3)  That  the  premises  were  unincumbered.  (4)  That  the  grantee 
should  quietly  enjoy  the  premises.  (5)  That  they  would  give 
further  assurance.  (6)  That  they,  their  heirs  and  representatives 
would  forever  warrant  and  defend  the  grantee,  her  heirs  and 
assigns,  against  all  persons  lawfully  claiming  or  to  claim  the 
same.  The  grantee  recorded  her  deed  and  entered  into  posses- 
sion thereunder,  and  December  21, 1869,  assumed  to  mortgage 
the  premises  to  the  plaintiffs  to  secure  the  payment  of  $15,000, 
which  mortgage  was  duly  recorded.  On  the  19th  of  April, 
1871,  Kancy  Fisher  assumed  to  convey  the  premises  in  fee  to 
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one  Henry  W.  Fuller,  who  entered  into  possesflion  under  his 
deed  and  remained  therein  until  November  11, 1874,  when  he 
assumed  to  convey  said  premises  in  fee  to  Clara  B,  Leavitt, 
who  entered  into  possession  under  her  deed.  In  1878  the 
heirs  at  law  of  Ephraim  H.  Howell  recovered  the  land  by  an 
action  in  ejectment  and  ousted  Clara  B.  Leavitt.  Thereafter 
the  plaintiflfe  began  an  action  against  Nancy  Fisher,  Charles  J. 
Fisher,  her  husband,  Henry  W.  Fuller,  Clara  B.  Leavitt  and 
James  M.  Leavitt,  her  husband,  for  the  foreclosure  of  their 
said  mortgage  for  $15,000,  which  resulted  in  a  judgment  of 
foreclosure  June  5,  1879,  and,  pursuant  to  this  judgment,  the 
premises  were  assumed  to  be  sold  and  conveyed  August  14, 
1879,  to  the  plaintiflEs  for  $2,000,  thai  being  the  highest  sum 
bidden  at  the  sale.  (85  N.  Y.  30.)  In  November,  1879,  the 
judgment  of  ejectment  was  opened  and  the  plaintiffs  in  this 
action  were  allowed  to  come  in  and  defend,  and  on  the  27th 
of  January,  1883,  a  judgment  was  entered  in  the  ejectment 
action  against  these  plaintiffs,  which  was  affirmed  by  the  Court 
of  Appeals  April  29,  1884  (95  N.  Y.  617),  and  May  10, 1884, 
the  judgment  of  the  Court  of  Appeals  was  made  the  final 
judgment  of  the  court  of  original  jurisdiction.  The  plaintiffs 
never,  at  any  time,  had  possession  of  the  premises. 

On  January  3,  1884,  Almira  S.  Coe  died,  and  in  November 
of  that  year  this  action  was  begun  to  recover  the  amount  of  the 
mortgage  given  by  Nancy  Fisher  to  tlie  plaintiffs,  with  interest 
thereon  from  May  1,  1878,  on  the  grounds  that  the  covenants 
of  seizin,  for  quiet  enjoyment  and  general  warranty  were 
broken.  The  case  was  tried  before  the  court  without  a  jury, 
which  ordered  a  judgment  for  the  plaintiffs  for  the  amount 
due  on  the  mortgage,  principal  and  interest 

Wm.  S.  CogaweU  for  appellant.  There  was  no  privity  of 
estate  between  appellant  and  Nancy  Fisher.  He  never  had 
nor  claimed  any  title  or  estate  in  the  premises  in  question. 
Therefore  his  covenants  that  his  wife  was  seized  for  quiet 
possession,  etc.,  did  not  run  with  the  land ;  they  were  personal 
covenants  between  appellant  and  Nancy  Fisher,  and  could  not 
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pass  either  by  her  mortgage  or  conveyance  of  tlie  premises. 
(2  Washb.  on  Real  Prop.  284;  Cole  v.  Ihighen,  54  N.  Y.  444, 
448 ;  Snoddy  v.  Leomitt^  105  Ind.  357 ;  Gibson  v.  Holden^ 
155  111.  199.)  If  it  be  held  that  appellant's  covenants  ran 
with  the  land,  then  the  respondents  never  acquired  any  right 
to  them,  either  by  the  mortgage  from  Nancy  Fisher  or  by  the 
deed  from  the  sheriff  of  Kings  county.  (Tiedman  on  Real  Prop. 
§  860 ;  Willard  on  Real  Estate,  414 ;  AdamB  v.  Coh<yver,  87 
N.  Y.  422,  430 ;  Trimm  v.  Marsh,  54  id.  599,  607 ;  Oddl  v. 
Montrose,  68  id.  506;  Ro^nell  v.  Leavitt,  95  id.  621,  622; 
Dunning  v.  Leavitt,  85  id.  30,  36 ;  Code  Civ.  Pro.  §  1632;  4 
Kent's  Comm.  515,  516  ;  Rawle  on  Cov.  318 ;  Washb.  on  Real 
Prop.  470 ;  Bedloe  v.  Wadsworth,  21  Wend.  120 ;  Shattuck 
V.  Lamb,  65  J»f.  Y.  49 ;  Sedg.  oi^  Dam.  174 ;  Adams  v.  Con- 
over,  22  Hun,  427 ;  87  K.  Y.  422.)  If  it  held  that  the 
respondents  were  entitled  to  recover,  the  court  below  erred 
in  admeasuring  damages.  (Tiedman  on  Real  Prop.  §  861 ; 
Peters  v.  McKeon,  4  Den.  546  ;  Stoats  v.  Ten  Eyck,  3  Caines, 
111 ;  Kinney  v.  WaUs,  14  Wend.  38 ;  Kelly  v.  Dutch  Church, 
2  Hill,  115.) 

Sidney  S.  Harris  for  respondents.  The  plaintiffs  as  pur- 
chasers and  grantees  under  the  foreclosure  sale  acquired  all 
the  right,  title  and  interest  of  Kancy  Fisher,  the  mortgagor, 
and  all  the  rights,  title  and  interest  they  had  themselves  as 
mortgagees  at  the  date  of  the  mortgage.  {Rector,  etc.,  v.  Mad, 
93  N.  Y.  488;  Fhyfe  v.  7?/%,  15  Wend.  255;  IhibbeUY. 
Moulson,  53  K  Y.  227;  Wihon  v.  WiUon,  32  Barb.  343; 
1  Jones  on  Mort.  §  13;  Thomas  on  Mort.  16  ;  White  v.  Ret- 
tenweger,  30  la.  268-271 ;  Andreics  v.  Wolcott,  16  Barb.  25; 
Kellogg  Y.  Wood,  4  Paige,  578;  Ilowdlx,  Din}ni)ig,  90 N.  Y. 
241 ;  Vroon  v.  Ditmar,  4  Paige,  526 ;  Brainard  v.  Cooper, 
10  N.  Y.  358 ;  Paclcer  v.  7?.  \k  S,  R,  R.  Co.,  17  id.  288  ;  2 
Jones  on  Mort.  §  1654 ;  ^Vhite  v.  Evans,  47  Barb.  179.)  If  it 
had  been  true  that  the  plaintiffs  derived  their  rights  upon  the 
covenants  through  Mrs.  Lea\ntt  and  that  at  that  time  the  cove- 
nants were  broken,  the  i>laintiffs  would  still  be  entitled  to 


1891.]  Mygatt  et  ah  v.  Coe.  217 

Statement  of  case. 


maintain  this  action  as  the  real  parties  in  interest.  {Andreios 
V.  Aj>pd,  22  Hun,  429 ;  Boberts  v.  Levy,  3  Abb.  [K  S.] 
316 ;  ScJwfieU  v.  //.  Co.,  32  la.  317 ;  Tr^isUes  v.  Lynch, 
70  K  Y.  451;  Ernst  v.  Parsons,  54  How.  Pr.  163; 
RoheH  V.  Z^^y,  3  Abb.  [N.  S.]  316  ;  4  Kent's  Coram.  472 ; 
Code  Civ.  Pro.  §  449.)  If  it  were  necessary,  it  would  be  suc- 
cessfully claimed  that  the  covenants  inure  to  the  benefit  of  the 
plaintiffe  as  mortgagees.  ( White  v.  Whitney,  3  Mete.  81 ; 
Kawle  on  Covenants,  316,  317,  §§  216,  218 ;  Spencer's  Case, 
1  Smith's  L.  C.  199;  Kaaie  v.  Sanger,  14  Johns.  83.)  Where 
the  grantee  has  been  unable  to  obtain  the  possession  of  prem- 
ises on  account  of  a  paramount  outstanding  title  and  has  in 
fact  never  been  ousted  from  the  possession,  he  may  main- 
tain an  action  for  the  breach  of  the  covenant.  {Shattuck  v. 
Lanib,  65  N.  Y.  499  ;  Scriver  v.  Smith,  100  id.  447 ;  Rawle 
on  Covenants  [5th  ed.],  §  139  ;  Deioall  v.  Craig,  2  Wheat. 
45  ;  Whitney  v,  Dins7nore,  6  Cush.  124.)  The  action  is  prop- 
erly brought  by  the  plaintiffs  against  the  defendants.  {Preiss 
V.  LePoidevin,  9  K  Y.  S.  R.  700;  Withy  v.  Mumford,  5 
Cow.  137  ;  Suydam  v.  Jone>s.  10  Wend.  184  ;  Ford  v.  Wads- 
w(yrth,  19  id.  337;  Boddee  v.  Wadsworth,  21  id.  120,  124;  3, 
Washb.  on  Real  Prop.  [3d  ed.]  662,  §§  19,  20,  21 ;  Andrews 
V.  Walcott,  16  Barb.  21 ;  ILmt  v.  Amido7i,  4  Hill,  345 ;  Withy 
T.  Mumfm^d,  5  Cow.  137 ;  Burt  v.  Deioey,  40  N.  Y.  286.) 
The  defendant  having  joined  with  his  wife  in  the  deed  to 
Fisher,  which  contained  the  usual  fuU  covenants  of  title,  is 
liable  on  the  covenants.  (  Whiibeck  v.  Cook,  15  Johns.  485  ; 
U  N.  Y.  Leg.  Obs.  209 ;  61  Ind.  367  ;  Chitty  on  Plead.  48,  50 ; 
Chrant  v.  Shurter,  1  Wend.  148;  O-reenwdult  v.  Dwvi^,  4 
Hill,  693;  Grant  v.  Townsend,  2  Den.  336.)  The  judge 
<;orrectly  held  that  plaintiffs  were  entitled  to  recover  the  amount 
of  their  mortgage  with  interest.  {Stoats  v.  Ten  Eyck,  3  Caine, 
112 ;  Donninick  v.  Lockwood,  10  Wend.  142  ;  Pitcher  v. 
Livingston,  4  Johns.  1 ;  Bennett  v.  Jenkins,  13  id.  50  ;  Sweet 
v.  Bradley,  24  Barb.  549 ;  Doughty  v.  Duvall,  9  B.  Monroe, 
57;  Bickert  v.  Sayderr,  9  Wend.  420;  WhiU  v.  Wliitney,  3 
Mete.  81 ;  Withy  v.  Mumford,  5  Cow.  137 ;  Baxter  v.  Byan, 
SicKELs  —Vol.  LXXIX.        28 
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13  Barb.  281 ;  BuH  v.  Dewey,  40  N.  Y.  283 ;  Cox  v.  Jlenry^ 
32  Penn.  St.  82  ;  1  Sedg.  on  Dam.  333 ;  Flint  v.  ReadmaUy 
36  Vt.  210 ;  Harden  v.  Larkin,  41  111.  413 ;  2  Sutherland 
on  Dam.  264,  280  ;  Donohue  v.  Einery^  9  Mete.  68 ;  WiUon 
V.  WiU(m^  5  Foster,  236.) 

Follett,  Ch.  J.  Mrs.  Fisher,  had  she  been  evicted  and 
brouglit  her  action  in  the  life-time  of  Mrs.  Coe,  conld  have 
recovered  her  damages  of  this  defendant,  because  he  had  cove- 
nanted directly  with  her,  under  his  seal,  that  he  would  indem- 
nify her  for  the  damages  sustained  by  an  eviction.  Though 
Mrs.  Coe  died  before  this  action  was  begun,  the  question  of 
the  liability  of  a  surviving  joint  contractor  {Risley  v.  Brown, 
67  N.  Y.  160 ;  RandaU  v.  SackeU,  77  id.  480)  is  not  raised 
by  the  record,  and  it  was  conceded  on  the  argument  in  this 
court  that  it  does  not  appear  whether  the  defendant  received 
the  whole  or  any  part  of  the  consideration  of  the  deed.  Mrs. 
Coe  having  no  title  when  she  conveyed  to  Mrs.  Fisher,  the 
covenants  of  seizin  and  of  right  to  convey  were  broken  by 
the  delivery  of  her  deed  and  became  choses  in  action,  which 
were  not  transferred  to  the  subsequent  grantees,  or,  in  other 
words,  these  covenants  did  not  run  with  the  land.  {Greenby 
V.  WUcocka,  2  Johns.  1 ;  Ahhott  v.  Allen,  14  id.  248 ;  M^Cariy 
V,  Leggett,  3  Hill,  134 ;  MoU  v.  Palmer,  1  N.  Y.  564;  Chap- 
man V.  Holmes,  10  K  J.  L.  20 ;  2  Dart's  Vend.  [6th  ed.]  881 ; 
Rawle  Cov.  [5th  ed.]  §§  69, 202.)  The  plaintiffs  must  recover, 
if  at  all,  for  a  breach  of  the  covenants  of  warrantv  and  of 
quiet  enjoyment. 

The  important  question  in  this  case  is,  whether  covenants 
of  warranty  and  of  quiet  enjoyment  entered  into  jointly  by 
the  owner  of  the  fee,  or  one  assuming  to  be  its  owner,  and  a 
stranger  to  the  title,  run  with  the  land  as  against  the  stranger, 
and  are  available  in  favor  of  a  subsequent  grantee  who  holds 
no  assignment  of  the  cause  of  action  arising  from  the  breacli. 

Had  the  plaintiffs  been  able  to  allege  and  prove  a  deed  in 
which  the  defendant  and  his  wife  had  assumed  to  grant,  and 
had  they  delivered  possession  of  the  premises  described  and 
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had  covenanted  that  they  were  lawfully  seized,  had  good  right 
to  convey,  and  that  they  would  forever  warrant  and  defend, 
the  plaintiffs  might,  by  the  aid  of  the  doctrine  of  estoppel,  have 
prevented  this  defendant  from  proving,  and  the  court  from 
finding,  that  he  never  had  any  title,  estate  or  interest  in  the 
land.  But  the  parties  jagreed,  and  the  court  found  that  Eobertd 
assumed  to  convey  the  premises  to  Almira  S.  Coe.  The  plain- 
tiffo  alleged,  which  the  defendant  did  not  deny,  and  proved  that 
the  defendant  and  his  wife  covenanted  that  she  was  lawfully 
seized  of  an  absolute  and  indefeasible  estate  of  inheritance,  in 
fee  simple,  in  the  premises  and  had  good  right  and  lawful 
authority  to  convey  them.  Our  attention  is  called  to  the  find- 
ing that  the  defendant  and  his  wife  joined  in  a  deed  purporting 
to  convey  the  land  in  fee  simple  to  Nancy  Fisher.  This  find- 
ing is  not  inconsistent  with  the  findings  and  facts  admitted 
already  referred  to.  It  is  not  therein  found  that  this  defend- 
ant assumed  to  convey  any  estate  in  the  premises,  nor  is  it 
found  that  he  covenanted  that  he  or  they  were  seized  and  had 
a  right  to  convey  the  premises,  nor  can  we  infer  such  a  fact  in 
the  face  of  the  allegation  in  the  complaint  that  Mrs.  Coe 
assumed  to  have  the  entire  title  to  the  premises,  and,  in  legal 
effect,  that  the  defendant  was  a  stranger  to  it.  Facts  admitted 
by  the  pleadings  have  the  same  force  as  facts  foimd.  If  the 
facts  found  and  admitted  are  inconsistent,  the  appellant  is 
entitled  to  rely  upon  those  most  favorable  to  him.  It  is  unfor- 
tunate that  the  deed  which  fixes  tlie  rights  of  these  parties  is 
not  contained  in  the  case,  but  if  a  new  trial  is  had  tliis  defect 
will  be  remedied,  and  the  exact  connection  of  this  defendant 
with  the  conveyance  will  be  made  cleai*. 

"  There  are  three  manner  of  privities,  viz. :  (1.)  Privity  in 
case  of  estate  only.  (2.)  Privity  in  respect  to  contract  only. 
(3.)  Privity  in  respect  to  estate  and  contract  together."  (2 
Sugd.  Vend.  *714 ;  4  Cruisers  Dig.  *376 ;  Greenleaf  s  ed.  458.) 
The  term  privity  in  estate  denotes  mutual  or  successive  rela- 
tionship to  the  same  rights  of  property.  {Stacy  v.  Thrashery 
6  How.  [U.  S.]  44r-69 ;  Green.  Ev,  §§  189,  623 ;  Big.  Est.  [6th 
ed.]  347.)     "  There  is  a  certain  privity  between  the  grantor 
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and  grantee  of  the  land.  It  is  not  the  privity  arising  upon 
tenure,  for  thei'e  is  no  fiction  of  fealty  annexed.  It  is,  how- 
ever, the  same  sort  of  privity  which  enables  the  grantee  of  a 
purchaser  to  maintain  an  action  upon  the  covenants  of  title 
given  to  his  vendor;  and  it  is  moreover  a  privity  of  the  same 
nature  with  that  which  obtains  between  the  grantor  and  grantee 
of  terms  for  life  and  for  years."  (  Van  Rensselaer  v.  Hays^ 
19  K  Y.  68,  91.) 

There  was  no  mutual  relationship  between  the  defendant 
and  Nancy  Fisher  or  her  grantees,  nor  was  there  any  successive 
relationship  between  him  and  Nancy  Fisher  or  her  grantees. 

It  is  not  necessary  that  privity  of  estate,  within  the  meaning 
of  the  feudal  law  —  mutuality — should  exist  between  the 
covenantor  and  the  covenantee  or  his  successors  in  interest  to 
carry  a  covenant  of  warranty  to  subsequent  grantees.  (  Van 
Rensselaer  v.  Read^  26  N.  Y.  558,  574,  575.)  But  unless 
there  is  either  mutuality  or  succession  of  interest,  this  cove- 
nant will  not  run  with  the  land.  In  this  state  privity  of  estate, 
within  the  meaning  of  the  law  of  tenure,  seldom  arises,  except 
between  lessor  and  the  successors  of  his  lessee,  or  when  the 
covenantor  retains  a  reversionary  interest  in  the  land  conveyed. 

Under  the  facts  found  there  was  no  privity  of  estate,  actual 
or  assumed,  between  the  defendant  (the  covenantor)  and  Nancy 
Fisher  (tlie  covenantee),  only  privity  by  contract.  The  defend- 
ant having  no  estate,  title  or  interest  in  or  possession  of  the 
land  conveyed,  there  could  be  no  privity  in  estate  between  him 
and  Nancy  Fisher,  and  not  having  covenanted  or  represented 
that  he  had  an  estate,  he  cannot  be  estopped  from  showing 
tliat  he  had  none.  The  only  privity  which  existed  between  the 
defendant  and  Nancy  Fislier  w^as  by  contract,  which  is  insufli- 
cient  to  carry  the  benefit  to  subsequent  owners  of  the  property 
to  which  the  covenants  relate. 

In  Slater  v.  Rawson  (1  Met  450),  the  defendant  assumed 
to  convey  one  hundred  and  thirty  acres  of  land  by  a  deed  con- 
taining covenants  of  seizin  and  warranty.  The  plaintiff  suc- 
ceeded to  the  estate  of  the  defendant's  grantee  through  several 
mesne  conveyances,  but  was  evicted  from  twenty-two  acres 
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under  a  title  which  was  paramount  to  that  of  the  defendant. 
In  an  action  to  recover  damages  for  the  breach  of  the  cove- 
nants, it  was  held  that  it  appearing  that  the  defendant  had 
neither  title  nor  possession  his  covenant  of  warranty  did  not 
attach  to  the  land  and  run  with  it  to  subsequent  grantees,  and 
that  the  plaintiff  could  not  recover.  Upon  the  retrial  the  jury 
found  that  the  defendant  was  in  and  delivered  possession  of 
the  land  when  he  conveyed,  and  it  waa  held  (6  Met.  439)  that 
seizin  was  a  sufficient  estate  to  attach  the  covenant  to  the  land 
and  carry  it  to  subsequent  grantees,  who  could  sustain  an  action 
for  its  breach.  This  rule  is  recognized  in  other  cases.  {I^ow- 
ler  V.  Poling^  2  Barb.  300 ;  6  id.  165  ;  Beddoe  v.  Wadaworth^ 
21  Wend.  120 ;  Moore  v.  Merrill,  17  N.  H.  75.) 

In  Nesbit  V.  Nesbit  (1  Taylor  [N.  C]  82,  reconsidered  and 
affirmed,  Conf,  Eeports,  318),  one  Cranston  conveyed  land  to 
Mary  Montgomery,  then  under  age,  who  afterwards  became 
the  wife  of  Arthur  Newman,  the  consideration  for  the  convey- 
ance being  paid  by  Hugh  Montgomery,  the  father  of  Mary. 
Some  years  after,  Hugh  Montgomery,  in  consideration  of  sixty 
pounds,  paid  to  him  for  the  use  of  his  daughter,  conveyed  the 
premises  to  one  McConnell,  covenanting  for  quiet  enjoyment 
and  for  further  assurance,  to  be  executed  by  Mary  when  she 
should  become  of  age.  McConnell  afterwards  conveyed  one- 
half  of  the  land  to  the  plaintiff,  who,  being  evicted  by  Mary 
Newman  (formerly  Mary  Montgomery),  sued  Montgomery's 
executors.  A  verdict  was  rendered  for  the  plaintiff,  but  a 
motion  to  arrest  the  judgment  was  made,  on  the  ground  that 
the  covenants  in  the  deed  from  Hugh  Montgomery  to  McCon- 
nell were  covenants  in  gross,  and  did  not  run  with  the  land  to 
McConnell's  grantee.  Taylor,  J.,  in  speaking  for  the  court, 
said :  "  From  the  whole  of  this  case  it  may  be  laid  down  as  a 
rule,  without  any  exception,  that  a  covenant  to  run  with  the 
land  and  bind  the  assignee  must  respect  the  thing  granted  or 
demised,  and  that  the  act  covenanted  to  be  done  or  omitted 
must  concern  the  lands  or  estate  conveyed.  But  when  it 
appears  upon  the  face  of  the  declaration  that  the  defendant's 
testator,  who  sold  this  lot,  neither  had  nor  pretended  to  have 
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any  title  to  it,  that,  on  tlie  contrary,  Marj^,  his  daughter,  had 
the  complete  seizin  under  the  deed  from  Cranston ;  that  the 
testator  having  conveyed  no  title  to  McConnell,  the  plaintiff 
could,  consequently,  derive  none  from  him ;  it  may  be  asked, 
what  is  there  to  create  any  privity  between  these  parties? 
The  maxim  transit  terra  cum  onere  presupposes  a  transfer  of 
the  land,  and  when  that  actually  takes  place,  it  forms  the 
medium  of  a  privity  between  the  assignees.  Unless,  therefore, 
we  make  a  presumption  against  the  plain  statement  in  the 
declaration,  tlie  title  of  this  lot  never  <5eased  to  be  in  the 
daughter,  Mary,  from  the  time  Cranston  conveyed  to  her. 
Suppose  the  father  and  mother  had  entered  into  the  covenants 
contained  in  the  deed,  by  a  separate  instrument,  unaccom- 
panied with  any  conveyance  of  the  land,  no  one  would  pre- 
tend that  an  assignee  should  take  the  benefit  of  such  a  contract. 
Then,  can  the  case  be  materially  altered  by  annexing  these 
covenants  to  a  deed  of  bargain  and  sale,  which,  being  a  con- 
veyance under  the  statute  of  uses,  transfers  only  what  the  bar- 
gainor might  rightfully  convey  ?  For  the  declaration  shows 
that  rightfully  he  could  convey  nothing.  If  one  man  cove- 
nants that  another  shall  quietly  enjoy  or  obtain  a  conveyance 
for  an  estate  which  is  owned  by  a  tliird,  this  binds  the  cove- 
nantor and  his  executors  or  administrators  to  the  covenantee, 
but  cannot  extend  to  the  assignees  of  the  latter.  Nor  can  I 
conceive  that  the  law  is  different  where  a  man  sells  an  estate 
and  makes  the  same  covenants,  provided  it  appears  upon  the 
declaration  tliat  he  had  no  right.  In  both  cases  the  privity  is 
wanting  which  forms  the  basis  of  reciprocal  remedies  to  the 
parties." 

Wehh  V.  Russell  (3  Term,  393),  arose  out  of  the  following 
facts :  William  Stokes  being  possessed  of  a  term  having  some 
eighty  years  to  run,  mortgaged  it  to  Richmond  "Webb  as 
security  for  the  payment  of  a  debt.  At  this  time,  by  the  law 
of  England,  the  entire  legal  estate  of  the  mortgaged  premises 
vested  in  the  mortgagee.  October  26,  1780,  George  Russell 
leased  the  premises  for  eleven  years,  from  Stokes  and  "Webb, 
and  agreed  to  pay  to  Stokes,  tJw  owiur  of  the  equity  of  redemp- 


1891.]  Mygatt  et  al.  v,  Coe.  223 

Opinion  of  the  Court,  per  FoLiiETT,  Ch.  J. 

iion,  or  to  his  assigns^  the  annual  rent  of  two  hundred  pounds 
and  to  keep  the  premises  in  repair.  In  1781,  Sarah  "Webb, 
the  plaintiff,  acquired  the  estate  of  the  mortgagor  and  mort- 
gagee, and  brought  an  action  against  BuBsell  for  the  recovery 
of  rent  due  and  for  damages  for  breaking  the  covenant  to 
repair.  The  defendant  demurred  to  the  declaration.  It  was 
held,  Lord  Kenyon  speaking  for  the  court :  "  I  cannot  con- 
ceive how  this  covenant  made  with  Stokes  can  be  said  to  run 
with  the  land ;  for  Stokes  is  stated  in  the  declaration  to  have 
2iO  interest  whatever  in  the  the  land,  and  yet  both  the  implied 
covenant  arising  from  the  yielding  and  paying,  and  also  the 
express  covenants  are  entered  into  with  Stokes.  It  is  not  suf- 
ficient that  a  covenant  is  concerning  the  land,  but  in  order  to 
make  it  run  with  the  land  there  must  be  a  privity  of  estate 
between  the  covenanting  parties.  But  here  Stokes  had  no 
interest  in  the  land  of  which  a  court  of  law  could  take  notice ; 
though  he  had  an  equity  of  redemption,  an  interest  which  a 
court  of  equity  would  take  notice  of.  These,  therefore,  were 
collateral  covenants.  And  though  a  party  may  covenant  with 
a  stranger  to  pay  a  certain  rent  in  consideration  of  a  benefit  to 
be  derived  under  a  third  person,  yet  such  a  covenant  cannot 
xun  with  the  land."  Subsequently  Stokes  sued  Russell  for  the 
rent  and  for  the  breach  of  the  covenant  to  repair.  The  facts 
above  stated  were  pleaded  as  a  defense;  and  thereupon  the 
plaintiff  demurred  to  the  pleas  in  bar,  and  judgment  was  ren- 
dered for  the  plaintiff.  Lord  Kenyon,  again  delivering  the 
opinion  of  the  court,  held  that  the  covenants  were  covenants 
in  gross,  and  that  the  plaintifi  could  maintain  the  action. 
Errors  were  assigned  and  the  judgment  was  reviewed  in  the 
Exchequer  Chamber,  where  it  was  affirmed  (1  Black.  563). 
Lord  Loughborough,  speaking  for  the  court,  said :  "  The  term 
in  this  case  took  effect  out  of  the  estate  of  Webb ;  the  cove- 
nant with  Stokes  could  not  be  incident  to  the  estate,  nor  run 
-with  the  land;  it  must  be  a  covenant  in  gross,  and  conse- 
quently not  assignable." 

In  Keppell  v.  Bailey  (2  M.  &  K.  617),  many  of  the  previous 
cases  relating  to  covenants  running  with  the  land  were  analyzed 
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and  reviewed  by  Lord  Chancellor  Brougham,  and  among  them 
Webb  V.  Jiusselly  which  was  approved,  and  it  was  again  directly 
held  that  a  covenant  between  a  covenantor  and  a  covenantee, 
between  whom  there  was  no  privity  in  estate,  does  not  run 
with  the  land.     (Pages  543,  546.) 

Cole  V.  JIughes  (54  N.  T.  444),  arose  out  of  the  following- 
facts:  Voorhies  and  Dean  being  adjoining  owners,  Dean 
erected  a  party-wall,  one-half  on  the  land  of  each,  under  a 
contract,  which  was  recorded,  by  which  Voorhies  covenanted 
that  whenever  he,  or  his  heirs  or  assigns,  used  the  wall,  he  or 
they  would  pay  Dean  or  his  assigns  the  value  of  the  part  so 
used.  Voorhies'  lot  passed  by  mesne  conveyances  to  the 
defendant  Hughes,  who  built  on  the  lot  and  used  the  party- 
wall.  Dean  assigned  the  contract  to  the  plaintiff,  but  conveyed 
the  lot  to  another.  In  an  action  brought  by  the  assignee  of 
the  contract  it  was  held :  (1.)  That  the  covenant  to  Dean  did 
not  run  with  his  land,  and  that  the  right  to  recover  on  the 
covenant  belonged  to  the  plaintiff,  the  assignee  of  the  covenant, 
and  not  to  the  grantee  of  the  lot.  (2.)  That  Voorhies'  covenant 
to  pay  for  the  value  of  the  wall  did  not  run  with  liis  lot,  and 
that  there  being  no  privity  of  estate  between  Voorhies  and 
Dean,  only  a  privity  by  contract,  that  the  covenant  did  not  run 
with  Voorhies'  lot.  The  learned  judge  said  in  conclusion : 
"  I  am  of  opinion,  therefore,  tliat  neither  the  benefits  nor  the 
burdens  run  with  the  land."  The  opinion  does  not  proceed 
upon  the  theory  that  the  nature  of  the  covenant  was  such  that 
it  could  not  run  with  the  land ;  but  on  the  theory  that  there 
being  no  privity  of  estate  between  the  covenantor  and  cove- 
nantee, only  a  privity  by  contract,  that  neither  tlie  benefits  nor 
burdens  of  such  covenants  run  with  the  land  to  wliich  they 
relate.  Mr.  Washburn  in  his  learned  treatise  upon  the  law  of 
real  property,  says  (2  Washb.  K.  P.  *  15  [5th  ed.]  296) :  "  16. 
It  has  also  been  attempted  to  maintain  the  doctrine,  that 
although  the  hiirden  of  a  covenant  to  pay  rent  may  not  be 
imposed  upon  land  in  favor  of  a  stranger  so  as  to  run  vn\h.  it, 
and  bind  an  assignee  of  the  land,  a  stranger  may  covenant 
with  the  land-owner  in  such  a  manner  as  to  attach  the  benefit 
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of  the  covenant  to  the  land,  and  have  it  ran  with  it  in  favor 
of  whoever  may  become  the  owner  thereof.  It  is  not  pretended 
that  this  can  be  done,  except  where  the  covenant  is  to  do  some 
act  for  the  benefit  of  the  estate  npon  the  land  itself.  The 
doctrine  above  stated  is  advocated  by  the  editor  of  the  Ameri- 
can editon  of  Smith's  Leading  Cases,  is  favored  by  the  English 
Commissioners  upon  Real  Property,  and  is  assumed  to  be  the 
law  in  the  cases  cited  below.  To  sustain  it  reference  is  also 
made  to  Packenharn^s  case^  commonly  known  as  the  Prior  and 
Conment  case,  and  to  Coke's  opinion. 

"  But  it  is  believed  that  the  point  has  never  been  determined 
in  this  way  by  a  full  court,  though  assumed  by  individual 
judges,  and  that,  respectable  as  these  opinions  in  its  favor  may 
be,  the  doctrine  contended  for  is  opposed  to  well-settled  princi- 
ples as  well  as  the  highest  authority.  With  a  very  few  excep- 
tions, the  uniform  current  of  authorities,  from  the  time  of 
Webb  V.  RusseU  to  the  present  day,  requires  a  privity  of 
estate  to  give  one  man  a  right  to  sue  another  upon  a  covenant 
where  there  is  no  privity  of  contract  between  them ;  and,  con- 
sequently, that  where  one  who  makes  a  covenant  with  anotlier 
in  respect  to  land,  neither  parts  with  nor  receives  any  title  or 
interest  in  the  land,  at  the  same  time  with  and  as  a  part  of 
making  the  covenant,  it  is,  at  best,  a  mere  personal  one,  which 
neither  binds  his  assignee,  nor  enures  to  the  benefit  of  tlie 
assignee  of  the  covenantee,  so  as  to  enable  the  latter  to  main- 
tain an  action  in  his  own  name  for  a  breach  thereof." 

Kent  states  the  rule  in  this  language:  "The  distinction 
between  the  covenants  that  are  in  gross  and  covenants  that 
run  with  the  land  (and  which  are  covenants  real,  annexed  to 
or  connected  with  the  estate,  are  beneficial  to  the  owner  of  it, 
and  to  him  only)  would  seem  to  rest  principally  on  this  ground 
that,  to  make  a  covenant  run  with  the  land,  there  must  he  a 
mbsisting  pAvity  of  estate  between  the  covenanting  parties." 
(4  Kent's  Com.  473.) 

Lord  St.  Leonards  discusses  this  question  at  considerable 
length,   and   reaches  the  conclusion  that   the  covenant  of  a 
stranger  to  a  title  does  not  run  with  the  land.     (2  Sugd.   on 
SicKELS  —Vol.  LXXIX.        29 
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Yend.  *716,  718,  719,  721  [7tli  Am.  ed.]  168, 170,  171,  173, 
pp.  25,  26,  33-35,  38 ;  See  Piatt  on  Cov.  4fU ;  Chitty  on  Con. 
[12  cd.]  51 ;  1  Taylor'8  L.  &  T.  [8  ed.]  $$  261.) 

In  Ilurd  V.  Curtis  (!')  Pick.  459),  tlie  owners  of  four 
mills,  which  were  supplied  with  water  by  the  same  dam, 
entered  into  an  indenture  by  whicli  they  covenanted  for  them- 
selves, their  heirs,  administrators  and  assigns,  to  and  with  each 
other,  their  heirs,  administrators  and  assigns,  that  they  would 
use  wheels  of  a  certain  construction  and  limited  power  in 
their  respective  mills.  The  plaintiff  was  a  party  to  the  indent- 
ure and  owned  an  undivided  half  of  one  of  the  mills,  and  sub- 
sequently he  acquired  the  other  half.  Later  the  defendants 
purchased  of  two  of  the  covenantors  their  mills,  and  thereafter 
used  wheels  of  a  different  construction  and  of  greater  power 
tlian  those  specified  in  the  indenture.  In  an  action  brought 
to  recover  damages  for  this  breach  of  the  covenant,  it  was  held 
that  there  being  no  privity  of  contract  between  the  plaintiff 
and  defendants  that  the  defendants  were  not  liable  unless  there 
was  a  privity  of  estate  between  them.  In  discussing  this  ques- 
tion it  was  said :  *'To  make  a  defendant  liable  to  an  action  of 
covenant  there  must  be  a  privity  between  him  and  the  plain- 
tiff. {BdUy  V.  Wells,  3  Wils.  29.)  As  there  is  no  privity  of 
contract  between  the  plaintiff  and  the  defendants,  it  follows 
that  the  defendants  are  not  liable  in  this  action,  unless  there  is 
a  privity  of  estate  between  them.  Where  such  a  privity  exists 
between  the  covenantor  and  the  covenantee,  and  the  covenantor 
assigns  his  estate,  the  privity  thereby  created  between  the 
assignee  and  the  other  contracting  party  renders  the  former 
liable  on  all  such  covenants  as  regulate  the  mode  of  occupying 
the  estate,  and  the  like  covenants  concerning  the  same.  And 
so  if  the  covenantee  assigns  his  estate,  his  assignee  wiU  have 
the  henefit  of  similar  covenants.  These  covenants  are  annexed 
to  the  land  and  ruji  vjith  if.  But  if  there  is  no  privity  of 
estate  between  the  contracting  j)arties,  the  assignee  will  7iot  he 
bound  by,  nor  have  the  benejit  of  any  covenants  between,  the 
contracting  parties,  although  they  may  relate  to  the  land  he 
takes  by  assignnunt  or  pvrchane  from  one  of  the  parties  to  Hi^ 
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contract.  In  SMch  a  ccLse  the  covena/nt8  are  personal  and  are 
collateral  to  the  landP 

Opposed  to  tliese  authorities  are  the  remarks  of  the  learned 
American  editor  of  the  eighth  edition  of  Smitli's  Leading  Cases, 
page  192 ;  Dichinson  v.  Ilooine^  Admhm9tratm\  8  Gfttit  406. 
Judge  Hake,  in  his  learned  note  to  Spencer's  case,  in  the 
edition  of  Smith's  Leading  Cases  last  referred  to,  said :  "  It 
appears,  therefore,  to  be  an  exploded  idea  that  privity  of  estate 
or  tenure  is  necessary  between  the  covenanting  parties  in  order 
that  covenants  may  run  with  tlie  land." 

Dichinson  v.  Iloome^  Administrator  (8  Grat  353),  arose 
out  of  the  following  facts :  A  father  devised  to  every  one  of 
his  five  children  a  piece  of  land,  subject  to  the  limitation  that 
if  any  one  died  without  issue  his  piece  should  be  divided 
equally  between  the  survivors  or  their  representatives  accord- 
ing to  the  principles  of  the  law  of  descents.  The  five  chil- 
dren survived  their  father,  and  entered  on  their  several  pieces 
of  land.  One  of  them,  John,  conveyed  his  land  and  the 
other  four  children  joined  in  the  deed,  wliich  contained  a 
covenant  of  warranty.  This  land  passed  by  several  mesne 
conveyences  to  Dickinson,  the  plaintiff.  Kichard,  one  of  the 
cliildrenand  covenantors,  died,  in  the  lifetime  of  Jolm,  leaving 
several  children,  and  afterwards  John  died  without  issue, 
And  thereupon  Richard's  children  evicted  Dickinson,  claim- 
ing, not  by  descent  from  their  father,  but  under  the  devise 
of  their  grandfather.  An  action  was  brought  on  the  cove- 
nant of  Kichard  against  his  representatives ;  and  it  was  held 
that  when  Richard  joined  in  the  deed  "  he  had,  in  fact,  an 
interest  in  the  subject ;  an  interest  which  depended  on  the 
double  contingency  of  John's  dying  without  issue  living  at 
his  death,  and  of  Richard's  surviving  him."  (Page  402.)  In 
considering  the  question  whether  it  is  necessary  that  some 
estate  should  pass  from  a  grantor  to  a  grantee,  to  carry  a 
grantor's  covenant  of  warranty  to  subsequent  grantees,  the 
learned  judge  discussed  Prior^s  and  Spoicer^s  cases,  and  held, 
in  accordance  with  the  rule  generally  adopted  in  this  country, 
that  it  was  not  necessary  that  an  estate  should  pass.    But  in 
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discussing  this  question  tlie  court  indulged  in  the  following 
reflections,  which  were  quite  unnecessary  for  the  detennina- 
tion  of  the  case,  which  had  been  well  decided  on  the  first 
ground  stated :  "  I  can  see  no  reason  why  these  covenants,  if 
in  their  nature  they  are  such  as  can  run  with  the  land,  slioidd 
not  run  with  the  land  as  well  as  when  they  are  made  by  a 
stranger  as  when  they  are  made  by  the  donor ;  but  I  can  see 
many  reasons  for  the  contrary.  A  person  may  be  willing  to 
purchase  land,  notwithstanding  a  flaw  in  the  title,  if  he  can 
fortify  it  by  proper  covenants.  The  owner  may  not  be  suflB- 
ciently  responsible,  but  may  be  able  to  procure  the  assistance 
of  responsible  friends,  or  creditors,  or  others  may  have  sufficient 
interest  to  join  him  in  the  covenants.  But  what  would  these 
covenants  be  worth  if  they  could  not  be  enforced  by  an 
assignee  of  the  land  ?  A  covenant  of  seizin,  or  of  right  to 
convey,  would  never  be  given  in  such  a  case,  because  it  would 
be  known  to  the  parties  that  as  soon  as  made,  it  would  be  ipso 
facto  broken.  A  covenant  of  warranty,  or  for  quiet  enjoy- 
ment, would  be  the  most  appropriate  covenant  for  such  a  case ; 
and  yet,  to  make  that  covenant  effectual,  it  would  be  neces- 
sary, according  to  the  doctrine  contended  for,  that  the  cove- 
nantee should  always  retain  the  property.  I  am,  therefore,  of 
opinion  that  the  covenant  of  Richard  Hoomes  runs  witli  the 
land,  even  though  he  should  be  considered  as  a  stranger  to 
the  land."     (Page  404.) 

In  Lydick  v.  The  BaZtimore  amd  Ohio  Railroad  Compcmy 
(17  West  Va.  427)  the  court  refers  to  the  conflicting  views  on 
the  question  as  to  whether  the  covenant  of  a  stranger  runs 
with  the  land,  and  says :  "  It  is  not  necessary  in  tliis  case  to 
determine  which  of  these  views  is  sound.  For,  in  the  case 
before  us,  tlie  requisite  privity  of  estate  exists  according  to  the 
views  of  Washburn,  who  holds  such  privity  to  be  necessary."  It 
will  be  observed  that  in  this  case  there  had  been  no  grant  of  any 
kind  to  the  railroad,  simply  an  oral  contract  for  a  right  of  way, 
which,  had  it  been  granted,  would  have  left  the  reversion  in  the 
owner,  and  would  have  created  a  privity  of  estate  according  to 
the  strict  rule  prevailing  when  land  was  held  by  feudal  tenure. 
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The  views  of  Judge  Habe  and  of  the  court  in  Dickinson  v. 
Soomes  have  been  the  occasion  of  some  discussion.  A  writer 
in  the  American  Law  Register  ([N.  S.]  vol.  2,  p.  201)  says : 
"  The  following  topic  must  be  kept  distinct  from  one  shortly 
to  be  considered,  namely,  what  amount  of  estate  must  pass  to 
support  the  covenants  when  the  covenantee's  only  title  is 
derived  from  the  covenantor.  It  is  conceded  that,  in  order  for 
covenants  in  general  to  run  with  the  land,  there  must  exist  a 
privity  of  estate  between  the  parties.  (3  Wilson,  29 ;  3  T.  R. 
402 ;  2  East,  380 ;  17  Wend.  136.)  But  eminent  legal  writers 
have  thought  this  not  to  be  requisite  in  covenants  for  title ; 
nor,  indeed,  in  any  covenants  intended  to  benefit  the  estate  of 
the  covenantee.  (Hare's  Note  to  Spencer^s  case ;  Rawle  on 
Cov.  335;  2  Lomax's  Dig.  260 ;  3d  Real  Prop. ;  Rep.  of  Eng. 
Commissioners.)  This  opinion  has  been  founded  almost 
exclusively  upon  the  authority  of  an  ancient  case,  known  as 
the  P7wr'«  case  (Y.  B.  42,  Ed.  Ill,  3),  cited  by  Lord  Coke. 
In  controverting  this  view.  Sir  Edward  Sugden,  now  Lord 
St.  Leonabds  (Sugd.  on  Vend.  &  Pur.  472),  has  subjected  the 
Prior^B  case  to  a  most  searching  criticism,  which  results  in  its 
complete  overthrow  as  authority  on  this  question,  showing  that 
the  portions  of  it  particularly  relied  on  were  not  judicial  reso- 
lutions, but  an  addition  by  the  reporter ;  that  the  case  does 
not  contain  the  doctrine  usually  extracted  from  it,  and  that  it 
has  received  no  confirmation,  but  the  contrary,  from  subse- 
quent adjudications. 

"  It  may  be  safely  laid  down,  that  if  the  doctrine  that  the 
covenants  for  title  will  run  with  the  land,  even  when  entered 
into  by  a  stranger  to  the  land,  has  no  better  foundation  than 
the  authority  of  this  case,  it  cannot  be  sustained ;  and  it  would 
seem  to  be  the  better  opinion,  that  in  order  for  a  covenantor's 
covenants  to  run  with  the  land,  he  must  also  be  a  grantor  of 
the  land  which  they  affect.  No  modern  case  decides  that  a 
stranger's  covenants  may  run  with  the  land  ;  but  in  a  dictum 
of  MoNOUKE,  J.,  in  the  recent  case  of  Dickinson  y/IIoornes^ 
Administrator  (8  Grattan,  406),  this  doctrine  is  broadly  enun- 
ciated.    The  dictum  is  based,  however,  on  the  Priors  case, 
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and  authors  who  have  followed  it  It  is  there  said  that  a  pur- 
chaser of  land  who  suspects  an  infirmity  of  title,  and  doubts 
the  responsibility  of  the  vendor,  may  fortify  the  title  by  cove- 
nants of  the  grantor^ %  friends,  or  other  interested  parties,  and 
these  covenants  wall  run  with  the  land  to  future  assignees. 
This  notion  is  possibly  correct,  and,  if  so,  liighly  important, 
but  is  not,  we  apprehend,  in  accordance  with  the  common 
understanding  among  the  members  of  the  legal  profession. 
(7  Jarman's  Bythewood,  572.)  The  introduction  of  such  cove- 
nants into  conveyances  would  be  a  novelty,  and  probably  of 
doubtful  expediency.  At  least  it  would  not  be  prudent  to 
rely  on  such  covenants  until  further  adjudications  have  more 
fully  determined  their  value." 

In  the  American  Law  Keview  (vol.  20,  404),  Judge  Hare's 
note  is  discussed,  and  the  writer,  in  conclusion,  says :  "  But 
the  authority  of  PackinhawHs  case  seems  to  be  overthrown  by 
the  investigations  of  Sugden  and  Washburn,  who  produce 
unquestionable  proof  that  the  case  was  not  decided  by  the 
court,  as  reported  by  Lord  Coke,  but  that  Lord  Coke's  report 
was  the  expression  of  a  mere  dictum  by  Finchden.  This  case, 
then,  being  authority  no  longer,  the  foundation  is  destroyed  of 
the  proposition  that  even  strangers,  covenanting  to  annex  a 
benefit  to  the  land,  may  be  held  liable  in  the  suit  by  the 
assignees  of  the  tenant  with  whom  the  covenant  was  made. 
The  doctrine,  therefore,  advanced  by  the  learned  annotator  of 
Spencer^ 8  case,  that  even  strangers  may  be  bound  by  covenants 
benefiting  the  land,  is  unsound." 

The  editor  of  the  ninth  American  edition  of  Smith's  Lead- 
ing Cases  (vol.  1,  211)  takes  a  different  view  of  this  question 
from  the  one  taken  in  the  earlier  editions.     He  says : 

"  It  seems  that  there  must  be  between  covenantor  and  cove- 
nantee the  relation  of  grantor  and  grantee,  which  is  all  that 
there  is  between  the  grantee  and  his  assignee.  It  is  not 
thought  that  a  covenant  of  warranty  made  by  a  stranger  to  the 
land  would  run  with  it,  and  perliaps  the  relation  necessary  to 
exist  is  that  which  would  have  constituted  privity  of  estate  at 
common  law  before  the  statute  of  Quia  EmjptoreSj  although 
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the  rent  or  services  reserved  which  were,  perhaps,  an  incident 
of  the  old  privity,  are  not  now  usual.  On  the  authority  of 
PcLckenharpHs  case,  sometimes  called  the  Prior's  case,  stated 
in  the  text,  the  English  editor  lays  it  down  broadly  that  the 
covenantor  may  be  a  stranger  to  the  land,  but  that  case  stands 
by  itself,  and  it  may  well  be  doubted  if,  at  the  present  day,  a 
covenant  to  warrant  the  title,  or  to  keep  buildings  in  repair 
(for  instance),  made  by  a  stranger  to  the  land,  would  be  held 
to  run.  It  is  possible  that  some  explanation  of  that  case  might 
be  found  in  the  religious  nature  of  the  service  and  the  con- 
nection of  the  convent  and  the  manor.  If  it  should  be  fol- 
lowed to  the  extent  suggested  by  the  English  editor,  it  would 
be  a  startling  exception  to  the  otherwise  universal  rule  that 
there  must  be  some  land  or  interest  in  land  pass  in  connection 
with  the  covenant." 

Covenants  annexed  to  estates  in  privity,  or  covenants  run- 
ning with  the  land,  are  incidents  to  the  estate.  Coke,  when  at 
the  bar,  successfully  took  the  position  {Noke  v.  Awder^  Cro. 
Eliz.  373)  that  if  A  had  no  estate  in  land  and  assumed  to  con- 
vey it  with  covenants  for  title  to  B,  who  assumed  to  convey  it 
with  like  covenants  to  C,  that  C  being  evicted  by  a  title  para- 
mount to  A's  pretended  title,  could  not  recover  against  A  on  his 
covenant,  because  he  having  no  estate,  title  or  interest  in  the 
land,  nothing  passed  to  B  to  which  the  covenants  could  attach 
as  intsidents.  This  doctrine  led  to  the  logical  conclusion  that 
when  a  grantee  lost  his  land  and  needed  the  aid  of  his  cove- 
nants for  title,  that  they  became  worthless.  Much  that  has  been 
written  about  the  liability  of  strangers  to  title  being  liable  on 
their  covenants  of  warranty  has  been  in  refutation  of  the  doctrine 
of  the  case  last  cited.  It  is  hardly  necessary  to  say  that  this 
doctrine  has  long  been  exploded,  and  is  but  remotely,  if  at  all, 
connected  with  the  question  which  lies  at  the  root  of  this  case. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Bradley,  J.  (dissenting).  The  question  whether  the  defend- 
ant's covenant  ran  with  the  land,  or  whether  he  was  capable 
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of  making  a  covenant  having  tliat  effect,  was  not  specifically 
raised  by  any  exception  taken  at  the  trial,  or  to  any  finding  or 
refusal  to  find  of  the  trial  court.  The  court  found  that  Almira 
S.  Coe  and  the  defendant,  her  husband,  made  a  deed  of  the 
lands  described  in  the  complaint  purporting  to  convey  them 
in  fee  simple  to  Nancy  Fisher,  and  "  that  said  deed  contained 
covenants  of  seizin,  right  to  convey,  against  incumbrances, 
quiet  enjoyment,  further  assurances  and  warranty,  which  cove- 
nants were  made  by  the  defendant  and  Almira  S.  Coe  jointly." 
No  exception  was  taken  to  this  finding.  As  conclusion  of  law 
the  court  foimd  that  the  covenant*  were  broken,  and  that  the 
plaintiffs  were  entitled  to  recover  against  the  defendant  the 
amount  there  mentioned.  To  this  conclusion  the  defendant 
excepted.  And  he  requested  the  court  to  find  that  "Almira 
S.  Coe  and  the  defendant  made,  executed  and  delivered  to 
Nancy  Fisher  a  deed  conveying  the  premises  described  in  the 
complaint,  which  deed  contained  covenants  of  warranty,  seizin 
and  quiet  enjoyment."  '  The  court  so  found.  This  was  the 
only  request  to  find  having  relation  to  the  character  of  the 
defendant's  covenant.  And  tlie  defendant's  request  that  the 
court  find  as  conclusion  of  law  that  the  complaint  be  dismissed 
was  refused,  and  exception  taken.  Those  were  the  only  excep- 
tions taken  by  tlie  defendant.  It  is  true  the  court  found  that 
Koberts  conveyed  the  premises  to  Almira  S.  Coe,  and  that  she 
then  entered  into  the  occupancy  and  continued  in  it  imtil  the 
conveyance  to  Nancy  Fisher,  who  then  went  into  pjssession. 
And  it  appeared  as  evidence  that  the  deed  made  by  the  defend- 
ant and  Ids  wife  contained  the  covenant  made  by  them,  that 
the  wife  was  lawfully  seized  of  a  good,  absolute  and  indefeas- 
ible estate  of  inheritance  in  fee  simple  of  the  premise^,  also 
the  usual  covenants  of  quiet  enjoyment,  further  assurances 
and  of  warranty.  But  the  court  did  not  specifically  find,  nor 
was  it  requested  to  find,  that  the  defendant  had  no  interest  in 
the  premises  at  the  time  of  the  conveyance,  nor  was  any  motion 
to  dismiss  the  complaint  made  at  the  trial  on  that  or  any  ground. 
Facts  not  found,  and  which  the  court  was  not  requested  to 
find,  are  not  entitled  to  consideration  in  this  court  for  the 
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purpose  of  reversing  the  judgment.  {Bumap  v.  Nationai 
Bank,  96  N.  Y.  125.) 

The  possession  of  the  premises  was  delivered  to  and  taken 
by  the  grantee  pursuant  to  the  deed  of  conveyance  in  question. 
This  was  6ufflcient  estate  to  carry  the  covenants  of  warranty  as 
an  incident  to  the  land  to  the  assignee  of  the  grantee,  and  on 
his  behalf  to  support  an  action  upon  such  covenant  upon  teing 
evicted  by  title  paramount.  {Beddoe^s  Exr,  v.  Wadsworth,  21 
Wend.  120;  Fowhr  v.  Poling,  6  Barb.  168;  Slater  v.  Baw- 
son,  6  Mete.  439 ;  Wead  v.  Larkin,  54  IlL  489 ;  5  Am.  K. 
149.) 

But  treating  as  found  the  fact  that  the  covenant  of  seizin 
in  the  deed  was  that  it  was  in  the  defendant's  wife,  the  ques- 
tion arises  whether  the  defendant's  covenant  of  quiet  enjoy- 
ment, etc.,  ran  with  the  laud.  He  was  a  grantor  named  in  the 
deed,  and  the  covenants  were  made  by  him  and  his  wife  jointly ; 
and  the  grantee  took  by  the  conveyance  an  estate  in  the  land. 
One  of  the  recognized  differences  between  a  covenant  whidi 
is  and  which  is  not  available  to  the  assigns  of  a  grantee  in  a 
deed  of  conveyance  is  that  the  former  relates  to  the  estate,  is 
made  for  its  benefit  and  tends  to  enhance  its  value,  while  the 
other  is  collateral  to  it  and  does  not  pass  beyond  the  cove- 
nantee. (Shep.  Touch.  161,  176.)  The  former  in  case  of 
grant  in  fee  does  not  rest  upon  privity  of  estate  with  tlie  cove- 
nantor, but  privity,  so  far  as  essential  for  the  transmission  of 
the  covenant  from  the  covenantee,  is  with  the  latter.  {Nor- 
cross  V.  James,  140  Mass.  188,  189 ;  Norman  v.  Wells,  17 
Wend.  136,  150,  151 ;  Pollock's  Law  of  Contracts  [5th  ed.] 
226 ;  2Chitty  on  Contracts  [11th  Am.  ed.]  1383, 1388 ;  Holmes 
on  Common  Law,  404.)  And  upon  the  proposition  that  a 
covenant  intended  to  benefit  the  land  made  to  the  owner  by 
a  stranger  to  the  title  may  become  attached  to  and  go  with  the 
land  and  be  available  to  a  subsequent  owner  of  it,  the  Paken- 
ham  Case  (Y.  B.  42  Edw.  Ill,  3)  has  frequently  been  referred 
to  and  cited  by  elementary  and  judicial  writers.  There  the 
Prior  with  the  consent  of  his  convent,  for  himself  and  liis 
successors,  by  deed  covenanted  with  the  owner  that  he  and  liis 
SiCKBUs— Vol.  LXXIX.        30 
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convent  would  sing,  etc.,  in  such  owner's  chapel  on  the  manor^ 
It  was  held  that  this  covenant  was  annexed  to  and  passed  with 
the  land  of  which  the  chapel  was  a  part.  The  doctrine  of  that 
case  has  been  questioned  by  Sugden  and  Washburn,  but  the 
view  of  the  former,  as  represented  by  his  later  editions,  is  that 
the  doctrine  of  privity  of  estate  is  not  applicable  to  covenants 
entered  into  by  a  vendor.  (Sugd.  on  Vend.  [14tli  ed.]  c.  15, 
§  1,  pi.  14  et  seq.)  And  it  may  be  observed  that  tlie  Prior^s 
case  has  quite  generally  been  cited  and  its  principle  stated  with 
apparent  approval  in  England  and  in  this  country.  (Shep. 
Touch.  176;  Coke  Lit.  385a;  Bacon  Abr.,  Covenant  E. ; 
Spencer's  Case^  5  Coke,  16 ;  Smith's  Leading  Cases,  22,  26 ; 
Vyvyan  v.  Arthur^  1  Bam.  &  C.  410,  415 ;  Norman  v.  WeUs, 
17  Wend.  136,  151 ;  Allen  v.  Culver,  3  Denio,  284,  289,  301 : 
Dickinson  v.  Ilooines,  8  Gratt.  353,  403  ;  Van  RensseUter  v. 
Read,  26  N.  Y.  574 ;  Norcross  v.  Jam^,  140  Mass.  190 ; 
Holme's  Com.  Law,  395  ;  Hamilton  on  Cov.  96.) 

In  KeppeU  v.  Bailey  (2  Myl.  &  K.  517),  the  doctrine  of  the 
Prior  and  Convent  case  had  no  necessary  application  to  the 
question  presented  and  determined.  It  was  there  held  that  a 
covenant  made  by  the  proprietors  of  an  iron-works  property  to 
transport  material  for  their  works  from  a  certain  mine  over  an 
adjacent  railroad  was  a  personal  covenant  merely,  and  did  not 
pass  by  the  sale  of  the  iron-works  so  as  to  charge  the  vendee 
with  the  obligation  to  perform.  There  was  no  relation  of 
lessor  and  lessee  between  the  parties,  nor  was  there  any  con- 
nection between  their  estates.  And  to  permit  the  covenant  to 
nm  with  the  land  and  the  burden  of  it  to  fall  upon  the  vendee 
of  the  covenantor,  privity  of  estate,  which  did  not  exist 
between  them,  was  essential. 

And  such  was  the  case  of  Hurd  v.  Curtis  (19  Pick.  459), 
where  Mr.  Justice  Wilde,  in  delivering  the  opinion  of  the 
court,  said :  "  There  is  no  exception  to  the  rule  that  no  cove- 
nant will  run  with  the  land  so  as  to  hind  the  assignee  to  per- 
f  onn  it  unless  there  were  a  privity  of  estate  between  the  cove- 
nantor and  covenantee."  Such  was  also  the  case  of  Ccle  v. 
Ihighes  (54  N.  Y.  444).     There  is  no  opporttmity  to  doubt 
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the  essentiality  of  privity  of  estate  between  the  original  parties 
to  a  covenant  to  carry  the  burden  of  covenantor  to  his  assignee. 
That  was  the  principle  upon  which  Bally  v.  Wells  (3  Wilson, 
25)  was  decided,  and  where  Spencer^s  case  was  thoroughly 
considered  and  its  doctrine  applied.  Nor  can  the  soundness 
of  the  principle  upon  which  Webb  v.  Russell  (3  Dum.  &  E. 
393)  was  determined  be  questioned.  There  the  action  was 
upon  the  covenant  in  a  lease  against  the  assignee  of  the  lessee 
to  recover  rent  and  for  failure  to  repair.  The  demurrer  to  the 
declaration  was  sustained,  because  it  appeared  by  it  that  the 
reversion  was  not  in  the  plaintiff.  The  privity  of  estate  requi- 
site to  support  an  action  against  the  assignee  of  the  lessee  is 
only  between  the  latter  and  the  owner  of  the  reversion.  And 
the  covenant  in  that  lease  was  effectual  to  support  the  later 
action  by  the  party  having  the  reversion  in  Stokss  v.  Russell 
(Id.  678);  Dol^h  v.  WhiU  (12  N.  Y.  296).  Those  cases  do 
not  necessarily  have  any  application  to  the  question  in  the 
present  one.  They  had  relation  to  covenants  as  burdens,  which 
to  run  with  tlie  land  must  have  the  support  of  privity  of  estate 
between  the  covenanting  parties,  and  generally  rest  upon  the 
relation  of  landlord  and  tenant.  There  may  occasionally  have 
been  some  confusion  given  by  dicta  indicating  that  contracts 
which  operate  to  create  easements  run  with  the  land  as 
burdens.  This  is  not  strictly  correct.  The  contracts  so 
operating  are  executed  ones  and  create  vested  rights.  A  grant 
is  not  a  covenant,  and  a  covenant  that  runs  with  land  is  execu- 
tory. The  rule  that  covenants  run  with  the  land  as  a  burden 
was  founded  upon  or  deduced  from  the  feudal  law,  where  the 
relation  of  landlord  and  tenant  existed.  That  rule  is  not 
applicable  to  conveyances  in  fee  of  the  entire  estate  of  the 
grantor.  The  covenants  of  warranty  are  purely  a  matter  of 
contract  between  the  parties  to  the  deed  of  conveyance  con- 
taining them,  and  being  beneficial  in  their  relation  to  the 
estate,  which  the  deed  purports  to  convey,  they  become 
annexed  to  it  when  it  passes  from  the  covenantee  to  his 
assignee ;  and  through  the  medium  of  the  conveyance  to  the 
latter,  become  available  to  him,  in  case  of  breach,  while  he 
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retains  the  relation  of  grantee  to  the  land.  (Bingham  Real 
Estate,  429.)  This  is  not  founded  upon  privity  of  estate  with 
the  covenantor,  and  it  rests  upon  privity  of  contract  for  the 
reason  only  that  the  conveyance  by  the  covenantee  operates 
as  an  assignment  by  him  of  the  covenants  of  warranty  taken 
by  the  latter  from  his  covenantor.  But  the  doctrine  that  such 
covenants  pass  with  the  estate  from  the  covenantee  is  an  excep- 
tion to  the  general  rule  requiring  privity  of  estate  between 
covenantor  and  covenantee,  and  evidently  was  adopted  upon 
commercial  considerations  deemed  advantageous  to  the  trans- 
mission of  estates  in  fee,  by  giving  the  grantee  the  benefit  of 
covenants  of  quiet  enjoyment,  contained  in  any  of  the  con- 
veyances in  the  line  through  which  the  grant  to  him  may  be 
traced.  (Bingham  Actions  and  Defenses,  401,  405,  406.) 
This  character  of  such  a  covenant  is  recognized  by  the  learned 
justice  in  Hurd  v.  Curtis.  He  says :  "  Covenants  of  title 
may  be  considered  as  an  exception  to  the  general  rule,  and  the 
reasoji  for  the  exception  is  very  strong,  for  notliing  can  be 
more  manifestly  just  than  the  party  who  loses  his  land  by  a 
defect  of  title  should  have  the  benefit  of  the  covenants,  which 
were  intended  to  secure  an  indemnity  for  the  loss.  Such  a 
covenant  is  dependent  on  the  grant,  is  annexed  to  it,  afi  part 
and  parcel  of  the  contract,  and  runs  with  the  land  in  favor  of 
the  assigns  of  the  grantee  or  covenantee."  Then  he  proceeds 
to  state,  substantially,  afi  before  quoted,  that  to  impose  a 
burden  upon  the  assignee  the  rule  that  there  must  be  privity 
of  estate  between  covenantor  and  covenantee  is  without  excep- 
tion. And  the  same  distinction  was  observed  by  Judge  Eabl 
in  Cole  v.  Hughes^  in  his  statement  there  made,  that  "  there  is 
a  wide  difference  between  the  transfer  of  the  burden  of  a 
covenant  nmning  with  the  land,  and  of  the  benefit  of  the 
covenant.  The  benefit  will  pass  with  tlie  land  to  wliich  it  is 
incident,  but  the  burden  or  liability  will  be  confined  to  the 
original  covenantor,  unless  the  relation  of  privity  of  estate  or 
tenure  exists  or  is  created  between  the  covenantor  and  cove- 
nantee at  the  time  the  covenant  is  made."  This  is  undoubtedly 
the  rule  upon  the  subject.      And  since  the  statute  of  quia 
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emptores,  where  it  was  applicable,  and  in  this  state  after  the 
act  of  1787  (Chap.  36,  1  K.  L.  70),  concerning  tenures, 
of  which  the  provisions  of  sections  3  and  4  of  2  Revised 
Statutes,  718,  are  a  substitute,  a  conveyance  in  fee  of 
the  entire  estate  of  the  grantor  has  not  permitted  a  cove- 
nant between  him  and  his  grantee  to  run  with  the  land  as 
a  burden  to  charge  the  assigns  of  the  latter.  The  fact  that 
covenants  of  warranty  of  the  grantor  in  a  deed  of  such  a  con- 
veyance pass  to  the  assigns  of  the  grantee  is  an  exception  to  the 
general  rule  requiring  privity  of  estate  with  tlie  covenantor. 
And  this  is  because  they  are  treated  as  attached  to  the  land  as 
a  benefit  and  pass  with  it  as  an  incident.  The  Prior^a  case 
has  repeatedly  received  such  judicial  sanction  in  this  state  as 
to  require  some  reason,  which  does  not  now  occur  to  me,  why, 
within  its  doctrine,  a  covenant,  independent  of  the  grant, 
made  by  a  stranger  to  the  title,  to  the  owner  of  the  land  and 
intended  for  the  benefit  of  his  estate,  and  beneficial  to  it,  may 
not  as  such  become  attached  to  and  pass  with  it  to  a  subsequent 
owner.  This  would  not  embrace  all  covenants  beneficial  to 
the  estate,  but  only  such  as  are  solely  for  its  benefit,  and  thus 
for  the  benefit  of  the  owner  alone  in  his  relation  to  the  lands. 
I  do  not  pursue  the  consideration  of  that  case,  or  seek  by  any 
reasoning  to  sustain  or  qualify  it,  because  its  authority  is  not 
deemed  essential  to  the  support  of  the  view  taken  that  the 
defendant's  covenant  in  the  present  case  passed  with  the  estate 
in  the  land  to  the  assigni^  of  the  covenantee.  He  was  not  a 
stranger  to  the  terms  of  the  grant,  but  he  was  one  of  the  par- 
ties named  as  grantors  in  the  deed  by  which  the  conveyance 
of  the  estate  granted  was  made,  and  his  covenants  of  warranty 
and  further  assurance  were  made  jointly  with  his  wife.  His 
relation,  so  far  as  related  to  those  covenants  to  the  grantee, 
was  no  different,  in  any  respect  or  for  any  purpose,  than  those 
of  the  wife,  and  they  went  with  the  estate  to  the  assigns  of 
the  grantee.  {King  v.  Jones^  5  Taunton,  418 ;  Dickinson  v. 
Iloomes,  8  Gratt.  363 ;  CoUyy  v.  Osgood,  29  Barb.  339.)  This, 
as  before  remarked,  is  not  dependent  upon  privity  of  estate, 
for  none  exists  between  the  covenantor  and  covenantee  in  a 
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<M:)nveyance  in  fee  in  the  legal  sense  of  the  term,  nor  between 
the  former  and  the  assigns  of  the  latter,  bnt  the  benefits  of  the 
covenants  of  warranty,  taken  by  the  grantee  in  tlie  instrument 
by  which  the  grant  is  made,  pass  to  his  assigns  as  an  incident 
to  the  estate.  And  in  Norrnan  v.  Wells  (17  Wend.  149, 150), 
Mr.  Justice  Cowen  gives  the  reason  why  such  covenants  are 
avilable  to  an  assignee  in  the  remark :  ''  Why  do  charters  and 
covenants  for  assurance  and  warranty  and  the  like  follow  the 
land  ?  Because  they  make  part  of  its  value."  (2  Wash.  K. 
P.  [4th  ed.]  286,  287.)  And  the  learned  justice  in  the  case 
last  cited  approvingly  refers  to  the  fact  that  the  court,  in 
Yyvyan  v.  Arthur^  proceeded  upon  the  Prior's  case  (p.  151), 
and  in  commenting  upon  Kejypell  v.  Bailey  he  does  not  adopt 
the  dictuin  of  the  lord  chancellor  there  in  respect  to  that  case. 
(Pp.  153-155.)  It  may  be  observed  that  what  is  usually  stated 
in  the  books  on  the  subject  of  privity  of  estate,  has  reference 
to  the  general  rule  applicAble  to  the  relation,  arising  out  of 
leases  between  landlord  and  tenant,  or  one  of  them,  and  the 
assigns  of  the  other,  or  between  the  assigns  of  both  of  them. 
The  right  of  action  upon  covenants  in  leases  is  dependent 
upon  privity  of  estate  existing  between  the  owner  of  the 
reversion  and  the  lessee  or  his  assigns ;  and  the  covenants  of 
the  lessee  are  for  the  benefit  of  the  reversion,  and  go  with  it 
They  pass  to  his  assignee  as  a  burden.  Notwithstanding  that 
situation,  it  was  held  in  All^n  v.  Culver  (3  Denio,  284)  that 
the  grantee  of  the  lessor  of  the  reversion  could  maintain  an 
action  against  the  person  who,  by  a  separate  instrument  made 
at  the  same  time  as  the  lease,  had  become  surety  of  the  lessee 
for  the  payment  of  the  rent.  This  could  rest  on  the  ground 
only  that  the  covenant  of  the  surety  was,  in  practical  effect, 
inseparable  in  point  of  liability  with  that  of  the  lessee.  There 
privity  of  estate  was  not  only  requisite,  but  the  covenant  of 
the  surety  was  not  united  in  the  same  instrument  with  that  ot 
the  lessee,  and  by  which  the  demise  to  him  was  made.  That 
case,  therefore,  goes  further  tlian  is  necessary  for  the  support 
of  the  liability  of  the  defendant  upon  his  covenants  to  tlie 
assignee  of  the  covenantee.     In  the  view  taken  of  the  case  at 
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bar,  that  of  Msiit  v.  JVesUt,  (1  Taylor  [N.  C]  82),  has  no 
essential  bearing  upon  the  question  here  presented.  There 
the  parties,  who  made  the  deed  poll,  neither  had  nor  pretended 
to  have  any  estate  in  the  land,  but  it  appeared  by  it  that  they 
received  the  consideration  in  behalf  of  their  daughter,  who 
had  the  title,  and  on  her  behalf  bargained  and  sold  tlie  prem- 
ises, and  covenanted  that  when  she  arrived  at  age  she  would 
execute  further  assurance,  etc.,  and  if  she  nulified  the  sale 
they  would  refund  to  the  purchaser  double  the  amount  of 
the  purchase-money  paid  by  him,  and  pay  him  the  damages 
sustained.  She  afterwards  married,  and  her  husband  asserted 
the  title  of  his  wife  and  entered  into  possession  of  the  prem- 
ises which  had  been  conveyed  by  such  purchaser  to  another, 
who  brought  action  upon  the  covenant  against  the  execu- 
tors of  the  covenantor.  It  was  finally  held  tliat  the  action 
eould  not  be  supported,  for  the  reason  that  it  appeared  upon 
the  face  of  the  declaration  that  the  defendant's  testator  neither 
had  nor  pretended  to  have  any  title,  and  in  support  of  the 
determination  was  cited  JVoke  v.  Awder  (1  Croke's  Eliz.  373), 
upon  which  no  comment  is  needed. 

In  the  Neshit  case  it  appeared  by  the  deed  that  no  estate 
could  pass  from  the  grantors  to  the  grantee,  which  was  essen- 
tial to  carry  the  covenant,  and  without  which  there  was  nothing 
to  which  it  could  be  attached  as  an  incident,  or  to  furnish  a 
medium  of  transmission  of  the  covenant  to  the  assignee.  In 
the  present  case  there  was  an  estate  in  the  land  conveyed,  and 
with  it  the  covenants  of  warranty  contained  in  the  deed  passed 
to  the  assigns  of  the  covenantee.  Those  of  the  defendant, 
made  jointly  with  the  wife,  no  less  than  hers,  were  beneficial 
to  the  grant  and  to  the  estate  granted,  became  an  incident 
to  the  land  and  passed  with  the  estate  from  tlie  covenantee. 

The  further  question,  and  the  one  mainly  considered  in  the 
court  beiow,  is  whether  the  defendant's  covenant  was  available 
to  the  plaintifts.  They  became  mortgagees  of  Nancy  Fisher 
while  she  occupied  the  premises  under  the  grant  from  the 
defendant  and  his  wife.  Mrs.  Fisher  afterwards  conveyed  to 
Fuller,  and  he  to  Clara  B.  Leavitt,  all  of  whom  respectively 
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entered  into  possession  under  the  several  conveyances.  While 
the  action  of  ejectment  against  Leavitt,  which  resulted  in  her 
eviction  by  title  paramount,  was  pending,  the  plaintiflFs  com- 
menced their  action  to  foreclose  the  mortgage  made  by  Fisher, 
in  which  decree  was  obtained,  pursuant  to  which  the  land  was 
sold  and  purchased  by  the  plaintiffs.  They  never  acquired 
the  possession,  and,  therefore,  were  not  evicted,  but  before 
they  obtained  the  deed  of  the  sale  upon  the  decree,  the  evic- 
tion of  Mrs.  Leavitt  had  been  accomplished.  For  those  reasons 
it  is  insisted,  on  the  part  of  the  defendant,  that  tlie  plaintiffs 
took  no  right  of  action  upon  the  covenant  of  AV'arranty  against 
the  covenantor.  This  would  be  so  if  their  rights  as  purchasers 
had  relation  in  time  to  that  when  the  sheriff's  deed  was  made 
to  them,  because  then  there  had  been  a  breach  of  the  covenant, 
and  it  had  become  a  mere  chose  in  action,  and  a  conveyance 
by  Leavitt  then  made  would  have  been  ineffectual  to  afford 
any  remedy  upon  it  by  her  grantee.  But  that  was  not  th^ 
situation  when  the  mortgage  was  made.  The  foreclosure  and 
sale,  in  practical  effect,  eliminated  the  defeasance  from  the 
mortgage.  The  plaintiffs,  as  purchasers,  took  the  estate  which 
the  mortgagor  had  at  the  time  the  mortgage  was  given,  and  to 
that  time,  and  tlie  situation  in  that  respect  as  it  then  was,  their 
rights  derived  from  the  sale  had  relation.  (Hector,  etc.,  of 
Christ  Church  v.  Mack,  93  N.  Y.  488 ;  Leioi%  v.  Cook,  13 
Iredell  [Law],  193 ;  WhiU  v.  Whitney,  3  Mete.  81.) 

Mrs.  Leavitt  was  a  party  defendant  in  the  foreclosure  action, 
and  whatever  estate  or  right,  by  way  of  equity  of  redemption, 
she  had  was  cut  off  and  barred  and  taken  by  the  plaintiffs, 
who,  as  purchasers,  became  assignees  of  the  interest  she  had 
acquired  by  her  pilrchase  of  the  premises.  {Howell  v.  Lea/oitt, 
90  N.  Y.  238.)  But  for  the  mortgage  and  its  foreclosure,  her 
right  as  incident  to  the  estate  conveyed  to  her  was,  upon  evic- 
tion, to  seek  indemnity  by  action  upon  any  covenant  running 
with  the  land  to  her.  And  this  right  of  Mrs.  Leavitt,  annexed 
to  the  land  as  incident  to  the  estate  she  had  purchased,  was,  as 
such,  taken  by  the  purchasers  upon  the  mortgage  foreclosure, 
and  they  alone  could  maintain  an  action  upon  the  covenant. 
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For  the  reasons  already  given,  this  did  not  embrace  the  cove- 
nants of  her  immediate  grantor.  The  consideration  of  the 
mortgage  was  $15,000.  That,  and  not  the  amount  for  which 
the  judicial  sale  was  made,  was  properly  made  basis  of  dam- 
ages and  recovery  by  the  plaintiffs.  {Crreenvault  v.  Da/vie^  4 
Hill,  643.) 

A  difierent  question  in  this  i-espect  may  have  been  presented 
if  a  person  other  than  the  mortgagees  had  purchased  the  prop- 
erty on  the  foreclosure  sale. 

The  court  found  that  to  be  the  actual  amount  loaned,  and 
the  payment  of  which  the  mortgage  was  made  to  secure  waa 
that  sum. 

The  judgment  should  be  affirmed. 

All  concur  with  Follett,  Ch.  J.,  except  Bradley,  Haight 
and  Brown,  JJ.,  dissenting. 

Judgment  reversed. 
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The  National  Tradesmen's  Bank,  Appellant,  v.  Margaret 

Wetmore,  Kespondent.  IllLJlI 

124    2411 
The  subjects  of  fraud  and  trusts  are  peculiarly  matters  of  equity  juris-  ^*^        ' 

diction,  which  is  comprehensive  where  other  tribunals  cannot  afford 
relief,  and  want  of  it  is  not  to  be  inferred  from  the  novelty  of  the  ques- 
tions presented. 
While  the  recovery  of  a  judgment  and  the  return  of  an  execution  issued 
thereon  unsatisfied  are  essential  prerequisites  to  the  maintenamce  of  an 
action  in  the  nature  of  a  creditor's  bill  under  the  statute  (2  R.  S.  173, 
§  38;  Code  Civ.  Pro.  §  1871),  and  while,  as  a  general  thing,  the  same 
rule  is  applied  to  actions  in  equity,  having  in  their  purpose  or  the  relief 
sought  the  nature  of  statutory  creditor's  bills,  it  does  not  extend  so  far 
as  to  deny  to  a  creditor  the  interpcsition  of  the  equity  powers  of  the 
court  where  the  situation  is  such  as  to  render  it  impossible  for  him  to 
take  those  preliminary  steps.  ^ 

In  an  action  by  plaintiff,  as  a  creditor  of  W.,  to  set  aside  as  fraudulent,  a 
deed  of  real  estate  made  by  W.  to  his  wife  through  a  third  person,  of 
land  in  this  state,  it  appeared  that  W.,  who  resided  in  Connecticut,  hav- 
ing become  insolvent,  made  an  assignment  for  the  benefit  of  creditors  to 
a  citizen  of  that  state.  Plaintiff  brought  actions  there  upon  his  claims 
against  W.,  who  died  while  they  were  pending.  His  assignor  was 
appointed  administrator  of  his  estate,  and  upon  plaintiff  seeking  to 
SicKELs— Vol.  LXXIX.        31 
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revive  and  continue  the  actions  against  said  administrator,  the  court 
directed  that  the  actions  abate  and  be  discontinued.  According  to  the 
prescribed  practice  in  said  state,  the  probate  court  appointed  commis- 
sioners in  insolvency,  to  -whom  plaintiff's  claims  were  presented;  they 
settled  and  fixed  the  amount  thereof.  The  assets  were  insufficient  to 
pay  the  expenses  of  the  settlement  of  the  estate  and  the  preferred  claims. 
The  trial  court  found  that  the  deed  in  question  was  made  after  W.'s  indebt- 
edness to  plaintiff  accrued,  without  consideration  and  with  intent  to 
defraud  his  creditors,  and  that  at  the  time  of  his  death,  W.  had  no  title 
to  any  property,  real  or  personal,  in  this  state.  Defendant  claimed  that 
as  no  execution  had  been  issued  and  returned  unsatisfied,  founded  upon 
any  judgment  recovered  by  plaintiff,  this  action  could  not  be  main- 
tained. Held  (FoLLETT,  Ch.  J.,  dissenting),  untenable;  that  the  situa- 
tion being  such  as  to  render  it  impossible  for  plaintiff  to  recover  a  judg- 
ment upon  which  execution  could  be  issued,  a  court  of  equity  had  power 
to  grant  relief. 

Also  field,  that  the  determination  of  the  commissioners  became  as  conclu- 
sive and  binding  upon  the  trustee  as  if  it  had  been  a  recovery  by  action 
against  him  in  a  court  of  law. 

Also  field  (FoLLETT,  Ch.  J.,  dissenting),  that  as  under  the  laws  of  Con- 
necticut, real  estate  not  within  that  state  was  exempted  from  the  opera- 
tion of  the  assignment,  the  assignee  could  not  as  a  representative  of  the 
creditors,  bring  an  action  in  this  state  under  the  act  of  1858  (Chap.  814, 
Laws  of  1858)  to  reach  the  lands  in  question. 

It  seems  that  as  plaintiff  had  no  lien  upon  the  property  he  could  not,  after 
the  death  of  W.,  obtain  any  preference  over  his  other  creditors;  and  that 
his  action  can  be  only  effectual  as  one  for  the  benefit  of  himself  and 
the  other  creditors. 

The  complaint  proceeded  solely  in  behalf  of  the  plaintiff  and  demands 
relief  for  its  benefit  alone.  A  findl  judgment  was  directed  by  the  trial 
court  in  plaintiff's  favor,  which  the  (General  Term  reversed,  and  directed 
final  judgment  for  defendant.  Held,  error,  so  far  as  the  direction  for  final 
judgment  is  concerned;  that  assuming  there  was  a  defect  in  the  plead- 
ings it  was  available  only  by  demurrer  or  answer  (Code  Civ.  Pro.  §§  488, 
499);  that  as  it  was  not  so  presented  and  as  defendant  answered,  the 
judgment  to  be  directed  was  not  controlled  by  the  relief  demanded,  and 
the  court  could  direct  such  judgment  as  would  be  proper  upon  the  facts 
in  favor  of  plaintiff  and  other  creditors. 

(Argued  June  26,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  9,  1887,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  tlie  court  on  trial  at  Special 
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Term  and  directed  final  judgment  against  plaintiff  dismissing 
the  complaint  with  <x)6ts. 

This  action  was  brought  to  set  aside,  as  fraudulent,  a  deed 
from  Abner  C.  Wetmore  through  a  third  person  to  his  wife, 
the  defendant  herein,  and  for  a  sale  of  the  lands  described 
therein  in  order  to  pay  a  debt  due  plaintiff  from  said  Abner 
C.  Wetmore. 

Between  August  20, 1882,  and  December  28,  1882,  Abner 
C  Wetmore,  a  resident  of  the  county  of  New  Haven,  in  the 
state  of  Connecticut,  became  indebted  to  the  plaintiff,  a  resi- 
dent of  the  same  place,  in  $5,869.07  on  an  over-draft  and  on 
eleven  promissory  notes  maturing  on  various  dates  between 
December  24, 1882,  and  March  21, 1883.  December  28, 1882, 
Wetmore  conveyed  to  Ulysses  S.  Campbell  without  considera- 
tion, an  undivided  one-third  interest  in  11,230  acres  of  land 
in  the  county  of  Hamilton,  in  the  state  of  New  York,  and  he 
on  the  same  day,  assumed  to  convey  without  consideration, 
and  by  an  unsealed  deed,  the  same  land  to  the  defendant. 
January  3, 1883,  the  deeds  were  recorded  in  the  office  of  the 
clerk  of  that  county.  February  19,  1883,  Wetmore  made  a 
general  assignment  of  all  liis  property  to  Eh  Ives,  of  the  county 
of  New  Haven,  in  the  state  of  Connecticut,  for  the  benefit 
of  creditors,  which  was  recorded  on  the  same  day  in  the  court 
of  probate  for  that  county.  The  assignee  accepted  the  trust 
and  his  appointment  was  confirmed  by  the  court  of  probate 
and  he  became  the  legal  and  acting  assignee,  and  so  continued 
until  April  19,  1883,  when  he  resigned  and  Charles  P.  Ives, 
of  tlie  county  of  Hartford,  in  the  state  of  Connecticut,  was 
by  the  court  of  probate,  duly  appointed  trustee  of  the  assigned 
estate,  pursuant  to  the  statutes  of  that  state  ;  he  accepted  the 
trust,  qualified  and  entered  upon  the  discharge  of  his  duties, 
and  has  ever  since  remained  the  legal  and  acting  trustee  of 
said  estate.  The  plaintiff  began  actions  against  Abner  C. 
Wetmore  in  the  courts  of  Connecticut  for  tlie  recovery  of  the 
sums  due  from  him  to  it,  and  was  engaged  in  prosecuting  them 
when  in  June,  1883,  Wetmore  died  intestate,  and  in  October, 
1883,   Charles   P.  Ives  (the  substituted   assignee)  was  duly 
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appointed  administrator  of  the  intestate's  estate,  accepted  the 
trust  and  has  ever  since  remained  the  legal  and  acting  adminis* 
trator  and  assignee  of,  said  estate. 

Under  the  statutes  of  Connecticut  actions  for  the  recovery 
of  money  due  on  contract  may  be  revived  and  prosecuted 
against  the  personal  representatives  ©f  a  solvent  estate ;  but 
if  the  estate  be  insolvent  the  court  of  probate  may  adjudge 
that  no  actions  except  to  recover  debts  due  the  United  States^ 
the  state  of  Connecticut,  the  expenses  of  the  decedent's  last 
sickness  or  of  his  funeral  charges,  shall  be  prosecuted.  Pur- 
suant to  this  law  that  court  on  the  27th  of  December,  1883^ 
adjudged  that  the  intestate's  estate  should  be  settled  as  an 
insolvent  one,  and  that  the  plaintiffs  actions  should  be  dis- 
continued, and  they  were.  By  the  statutes  of  Connecticut^ 
commissioners  are  appointed  by  the  probate  court  to  adjudge 
and  determine  claims  presented  against  insolvent  estates,  pur- 
suant to  which  commissioners  were  appointed  to  determine  the 
claims  due  from  the  estate  of  said  Wetmore,  and  it  waSi 
adjudged  by  them  that  there  wa«  due  to  the  plaintiff  from  the 
estate  on  the  24th  of  November,  1883,  the  sum  of  $6,177.64. 
The  commissioners  allowed  preferred  claims  against  the  estate 
to  the  amount  of  $296.93,  and  unpref erred  ones  for  $28,129.94. 
The  assets  of  the  estate  were  insufficient  to  pay  the  expenses 
of  settling  it  and  the  preferred  claims.  # 

Other  facts  appear  in  the  opinions. 

H.  R.  Durfee  for  appellant.  The  court  below  erred  in  dis- 
missing plaintiffs  complaint.  {Griffin  v.  Marqxiardt^  17  N.  Y. 
28,  30 ;  Schenck  v.  Dart,  22  id.  422 ;  Foot  v.  E.  L.  Ins.  Co.,  61 
id.  578  ;  Code  Civ.  Pro.  §  1317^)  As  it  does  not  appear  from 
the  judgment  of  the  Greneral  Term  that  the  judgment  of  the 
trial  court  was  reversed  on  a  question  of  fact,  the  findings  of 
fact  made  by  that  court  are  not  subject  to  review.  (Code  Civ, 
Pro.  §§  1337,  1338 ;  Van  Tassd  v.  Wood,  76  N.  Y.  614 ;  In 
re  Cottrdl,  95  id.  332.)  As  to  existing  creditors  of  Abner  C. 
Wetmore,  his  conveyance  to  Campbell  and  Campbell's  con- 
veyance to  the  defendant,  are  fraudulent  and  void.  {Carpenter 
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V.  lioe,  10  N.  Y.  227 ;  Bahcoch  v.  EeUer,  24  id.  623 ;  Erick- 
S(m  V.  Quinn^  47  id.  413 ;  Cole  v.  Tyler^  65  id.  77 ;  Young 
V.  Heermmis^  ^^  id.  384.)  The  action  is  not  a  creditor's  bill, 
and  is  not  within  the  statute  (2  R.  S.  174,  §  38)  which  requires 
the  recovery  of  a  judgment  and  the  issuing  of  an  execution 
and  its  return  unsatisfied  as  conditions  precedent  to  the  suit 
iC.  C.  Bank  v.  WhiU,  6  K  Y.  252 ;  McCartney  v.  Boatwick, 
32  id.  62 ;  Adsit  v.  BuUer^  87  id.  558 ;  Case  v.  Beaurega/rd^ 
101  TJ.  S.  690 ;  Tv^rner  v.  Adains,  46  Mo.  95 ;  Keder  y. 
Hom^y  3  la.  365 ;  Tioonie  Bank  v.  Harney^  16  id.  141 ; 
Botsford  V.  Beers^  11  Conn.  369 ;  Payne  v.  Shddonj  63  Barb. 
169;  Thurmond  v.  Reese^  3  6a.  449 ;  Cornell  v.  liadway^  22 
Wis.  260 ;  Sanderson  v.  Stockdale^  11  Md.  563 ;  Bump  on 
Fraud.  Con.  617;' Harvey  v.  McDonnell,  113  N.  Y.  526; 
Andrew  v.  Vanderhilt,  37  Hun,  470 ;  SheUingtori  v.  Hoioland^ 
53  K  Y.  371 ;  Handy  v.  Draper,  89  id.  337 ;  Kincaide  v. 
DwineUe,  59  id.  551 ;  iT^^^^Z  v.  T.  a9.  J/.  C'^.,  4  Abb.  [N. 
€.]  42;  Kingsley  v.  (7%  of  Brooklyn,  78  N".  Y.  316;  ^^- 
dall  V.  Ccyming,  88  id.  137 ;  BaUou  v.  e/b7?<^,  13  Hun,  631 ; 
Kamjp  V.  Kamp^  46  How.  Pr.  143 ;  Bailey  v.  Bussing,  37 
€onn.  352 ;  Locmiis  v.  ^a^n,  38  id.  550  ;  i^.  iV^.  ^awA:  v.  H. 
L.  <&  A.  Ins.  Co.,  45  id.  22 ;  Code  Civ.  Pro.  §  2476.)  The 
respondent  is  not  in  a  position  to  raise  any  question  as  to  the 
conveyance  of  the  lands  described  in  the  complaint  by  Wet- 
more  to  Campbell  or  by  Campbell  to  the  respondent  {Edward 
■V.  Lent,  8  How.  Pr.  28 ;  FaUs  v.  Hicks,  12  id.  153 ;  .  Wood 
V.  Raydwe,  39  Hun,  144,  146.)  The  deed  from  Abner  C. 
Wetmore  to  Campbell  is  not  rendered  invalid  by  the  statute  of 
Connecticut  (31  Conn.  67.)  It  was  not  necessary  that  the 
deeds  from  Wetmore  to  Campbell  and  from  Campbell  to  the 
respondent  should  be  acknowledged  in  order  to  convey  the 
title.  (IRS.  738,  §  137;  Fryer  v.  Rockefeller,  63  N.  Y. 
274 ;  RaMun  v,  Rathhun,  6  Barb.  103 ;  C  Academy  v. 
McKechine,  19  Hun,  68 ;  90  N.  Y.  628;  Smith  v.  B(yyd,  101 
3d.  472 ;  Kendall  v.  Douglas,  19  Hun,  584.)  The  fact,  if  it 
be  a  fact,  that  the  deed  from  Campbell  to  the  defendant  was 
not  sealed  as  required  by  the  statute  of  this  state,  presents  no 
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obstacle  to  the  maintenance  of  this  action,  {^at  Bcmk  v, 
Lanier^  7  Hun,  627 ;  Wadsworih  v.  WendeU^  6  Johns.  Ch. 
230;  Grandin  v.  Hernandez^  29  Hun,  460;  Wendell  v. 
Wadswarth^  20  Johns.  652 ;  Clarkson  v.  DePeysier^  3  Paige, 
320,  322  ;  Stowell  v.  Iladett,  5  Lans.  382,383;  57  K  Y.  637 ; 
3  Hun,  555 ;  66  N.  Y.  635 ;  Code  Civ.  Pro.  §  1207 ;  Durand 
V.  Hankerson^  39  N.  Y.  287.)  The  notaries'  certificates  were 
properly  admitted.  (Code  Civ.  Pro.  §§  923,  925 ;  Mc Andrews 
V.  Radway^  34  Hun,  511 ;  liosa  v.  BedeU^  5  Duer,  462 ; 
Baker  v.  Morris^  25  Barb.  138 ;  Hartford  BankY,  Stedmariy 
3  Conn.  489 ;  Bank  of  Geneva  v.  HowUtt,  4  Wend.  329 ; 
Eagle  Bank  v.  Haihaway^  5  Mete.  213 ;  S.  F.  Bank  v.  TWn- 
ley^  107  Mass.  444.)  The  exceptions  to  the  rulings  of  the 
court  admitting  in  evidence  the  statutes  And  reports  of  Con- 
necticut are  not  well  taken ;  the  evidence  was  competent. 
(Code  Civ.  Pro.  §  942 ;  McCartney  v.  Bostwick,  32  N.  Y.  53 ; 
BaZlou  V.  JoneSj  13  Hun,  631 ;  Kamp  v.  Kamp^  46  How.  Pr. 
143.)  The  exceptions  to  the  admission  in  evidence  of  the 
records  of  the  courts  of  Connecticut  are  not  well  taken.  (U. 
S.  K.  S.  170,  §  905.)  The  defendant  having  appeared  in  the 
action  was  properly  personally  charged  with  the  costs.  (Code 
Civ.  Pro.  §§  424,  1216,  1217.)  The  form  of  the  judgment 
directing  a  sale  of  the  lands  is  proper.  (61  C.  Bank  v.  WJiitey 
6  N.  Y.  255.) 

S.  Broxon  for  respondent.  Even  if  the  defendant,  by  the 
alleged  conveyance  to  her,  acquired  title  to  the  land  and  the 
conveyance  was  fraudulent  (which  is  denied),  still  the  plaintiff 
was  not  entitled  to  maintain  this  action.  (Code  Civ.  Pro. 
§§  1871, 1872  ;  Crippen  v.  Hudson,  13  K  Y.  161,  488 ;  Dun- 
leiyy  v.  TaUrnadge,  32  id.  457 ;  Adee  v.  Bigler,  81  id.  349, 351 ; 
Loomis  V.  Tifft,  16  Barb.  541 ;  Evans  v.  ///«,  18  Hun,  465  ; 
AdsitY.  Sandford,  23  id.  45,  49  ;  87  N.Y.  585  ;  Bankw.  Olcotty 
46  id.  12 ;  AUyn  v.  Thurston,  53  id.  622;  Estes  v.  Wilcox,  67 
id.  264 ;  Geery  v.  Geery,  63  id.  252 ;  McCartney  v.  Bostwicky 
32  id.  53.)  The  assignee  of  Wetmore,  under  said  law  of  1858, 
became  vested  with  the  right  and  is  entitled  to  maintain  an 
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action  (assuming  the  tinding  as  to  tlie  alleged  fraud  was  cor- 
rect) to  set  aside  the  conveyance.  {Spring  v.  Shorty  90  N.  Y. 
538  ;  Grouse  v.  Frothingham^  97  id.  105  ;  RayyuoruTs  Appeal, 
28  Conn.  49.)  By  the  provisions  of  chapter  314  of  the  Laws 
of  1858,  an  administrator  is  also  authorized  to  bring  an  action 
as  well  as  an  assignee  to  set  aside  fraudulent  conveyances.  If 
the  assignee  did  not  take  the  right  under  this  statute  as  trustee 
to  prosecute  an  action  therefor,  then  an  administrator  may  be 
appointed  and  he  can  do  so.  (Code  Civ.  Pro.  §§  2476,  2479, 
2793 ;  Barton  v.  Hoaner^  24  Hun,  467 ;  Southard  v.  Benner, 
72  N.  Y.  427.)  Plaintiff  sought,  in  defiance  of  the  statute,  to 
gain  a  preference  over  the  other  creditors  of  Wetmore.  The 
judgment  at  Special  Term  gave  tlie  bank  a  right  to  collect  its 
debt  to  the  exclusion  of  the  other  creditors.  This  was  errone- 
ous. (Code  Civ.  Pro.  §  2793  ;  Lwhtenherg  v.  Ilerdtfelder,  103 
N.  Y.  302;  Grouse  v.  Frothingharn^  97  id.  114;  Harvey  v. 
McDonneUy  113  id.  526.)  If  we  assume  for  the  argument 
that  Arther  C.  Wetmore  had  title  to  the  lands  described  in  the 
complaint,  as  claimed  by  the  plaihtiflF,  then  there  is  no  evidence 
to  show  tliat  the  defendant  ever  acquired  any  title  or  interest 
in  the  same.  {Morss  v.  Salisbury,  48  N.  Y.  643,  644;  JV. 
Ba/nk  v.  Zainer,  7  Hun,  627;  Story's  Eq.  Juris.  §§  176,  433, 
706,  787,  793,  973,  987;  Laws  of  1848,  chap.  195;  Laws  of 
1856,  chap.  61 ;  Laws  of  1867,  chap.  585 ;  Fryer  v.  Rocke- 
feller, 63  N.  Y.  268-272 ;  GilUtt  v.  Stanley,  1  Hill,  123, 126, 
127 ;  Smith  v.  Tin,  14  Abb.  [N.  C]  452 ;  Code  Civ.  Pro. 
§  923 ;  Bank  of  Rochester  v.  Gray,  2  Hill,  227,  231 ;  Bank 
of  Vergennes  v.  Gameron,  7  Barb.  145,  148;  KirOand  v. 
Warner,  2  Duer,  278 ;  Lawson  v.  Pinkney,  8  J.  &  S.  187.) 

Bradley,  J.  The  question  in  liynine  is  whether  the  plaintiff 
had  any  standing  in  court  to  enable  it  to  attack,  as  fraudulent 
against  the  creditors  of  the  grantor,  the  conveyance  made  by 
Abner  C.  Wetmore  to  his  wife,  the  defendant,  through  a  third 
person,  of  the  land  in  question  situated  in.  this  state ;  and  that 
'proposition  arises  on  the  fact  that  no  execution  had  been  issued 
and  returned  unsatisfied  founded  upon  any  judgment  recovered 
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by  the  plaintiff  upon  the  debt  due  to  it  from  such  grantor.  The 
action  certainly  could  not,  as  a  creditor's  biU,  under  the  statute, 
be  maintained,*  because  recovery  of  a  judgment  and  the  return 
unsatisfied  of  an  execution  issued  upon  it,  are  essential  pre- 
requisites for  that  purpose.  (2  K.  S.  173,  §  38 ;  Code,  §  1871.) 
And  it  has  become  the  settled  rule  in  this  state  not  to  dispense 
with  those  preliminary  proceedings  at  law,  although  it  may  be 
made  to  appear  by  evidence  that  no  benefit  could  result  to  the 
creditor  from  them.  {Estes  v.  Wiicox^  67  K.  Y.  264 ;  Admt 
V.  Butler^  87  id.  585.)  This  is  not  founded  upon  any  purpose 
of  the  statute  to  repeal  or  curtail  the  common-law  equity 
powers  of  the  court,  not  inconsistent  with  the  statute,  to 
investigate  the  conduct  of  debtors  in  respect  to  their  property 
in  fraud  of  creditors,  and  to  grant  relief.  The  statute  did  not 
purport  to  do  that,  but  provided  that  "  the  powers  and  juris- 
diction of  the  Court  of  Chancery  are  eo-exten'sive  with  the 
powers  and  jurisdiction  of  the  Court  of  Chancery  in  England, 
with  the  exceptions,  additions  and  limitations,  created  and 
imposed  by  the  Constitution  and  laws  of  this  state."  (2  R.  S. 
173,  §  36.)  In  some  of  the  states  the  issue  and  return  of  execu- 
tion preliminary  to  the  action  in  equity  is  not  required  when  it 
clearly  appears  that  it  would  be  utterly  fruitless ;  and  tlie  same 
doctrine  has  been  declared  in  the  United  States  Supreme  Court 
{Case  V.  Beauregard,  10\  U.  S.  690).  The  rule  in  this  state, 
in  some  sense  limiting  the  exercise  of  jurisdiction  of  the  court 
so  as  to  bring  within  its  application  all  cases  having  in  their 
purpose  or  relief  sought,  the  nature  of  statutory  creditor's  bills 
does  not  necessarily  rest  upon  a  want  of  equitable  power  of 
the  court  or  its  denial,  but  rather  is  adopted  as  a  rule  govern- 
ing and  regulating  the  exercise  by  the  court  of  jurisdiction 
within  its  ecjuitable  powers.  It  has  the  merit  of  uniformity, 
and  in  effect  relieves  a  case  from  any  uncertainty  as  to  what 
would  have  resulted  from  the  use  of  an  execution  if  one  had 
been  issued.  And  it  is  founded  upon  the  doctrine  that  a  court 
of  equity  will  not  take  cognizance  of  a  controversy  which  can 
be  determined  at  law,  and  not  until  the  remedy  there  is 
exhausted.    Such  has  quite  imiformly  been  the  rule  of  the 
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common  law  applicable  to  equitable  jurisdictions.  {M^Der- 
mutt  V.  Strong^  4  John.  Ch.  687;  Hadden  v.  Spader^  20 
John.  554.)  But  tliis  rule  is  not  so  unrelenting  as  to  deny  to  a 
party  the  interposition  of  the  equity  powers  of  the  court  when 
the  situation  is  such  as  to  render  impossible  the  aid  of  a  court 
of  law  to  there  take  the  preliminary  steps  and  produce  what 
ordinarily  may  be  treated  as  the  condition  precedent  to  the 
application  for  equitable  relief.  This  seems  to  be  the  position 
of  the  plaintiff  in  its  relation  to  the  remedy  which  it  seeks  by 
this  action.  The  plaintiff  is  a  bank  in  the  state  of  Connecti- 
cut, and  Abner  C.  Wetmore,  who  also  resided  there,  was 
indebted  to  it.  He  became  insolvent  and  made  an  assignment 
for  the  benefit  of  his  creditors  to  a  person  residing  in  that 
state.  The  plaintiff  commenced  actions  there  to  recover  judg- 
ments on  such  debts  against  Wetmore,  who  died  while  they 
were  pending,  and  the  assignee  was  appointed  administrator  of 
his  estate.  The  plaintiff  sought  to  revive  and  continue  the 
actions  against  the  administrator,  and  thereupon  the  latter,  as 
permitted  by  the  law  of  that  state,  filed  a  plea  in  abatement, 
alleging  that  the  estate  of  Wetmore  was  an  insolvent  estate  in 
the  course  of  settlement  in  the  Probate  Court ;  and  that  the 
plaintiff's  causes  of  action  were  not  for  debts  due  the  United 
States,  or  the  state  of  Connecticut,  or  for  the  expenses  of  his 
last  sickness  or  funeral  charges.  Tlie  court  in  which  those 
actions  were  pending  found  that  the  allegations  in  abatement 
were  tnie,  and  directed  that  the  actions  abate  and  be  dis- 
missed. This  was  a  denial,  pursuant  to  the  law  of  Connecti- 
cut, of  any  right  of  the  plaintiff  to  continue  or  maintain  any 
action  there  against  the  administrator;  and  the  only  deter- 
mination he  could  have  of  the  claim  against  the  estate 
was  through  the  action  taken  in  that  respect  by  the  Probate 
Court,  in  which  jurisdiction,  exercised  in  the  manner  provided 
by  statute,  was  exclusive.  According  to  the  prescribed  prac- 
tice, that^  court  appointed  commissioners  in  insolvency  upon 
Wetmore's  estate,  to  whom  the  plaintiff's  claim  was  presented, 
and  they,  by  their  report,  allowed  it  at  the  sum  of  $6,177.64. 
This  determination  of  the  commissioners  became  conclusive 
SicKELs — Vol.  LXXIX.        32 
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and  binding  upon  the  trustee  as  eflEectually  as  if  it  had  been  a. 
recovery  by  action  against  him  in  a  court  of  law.  {Zoomis  v. 
Eaton,  32  Conn.  650 ;  Bailey  v.  Bussing,  37  id.  349 ;  First 
National  Bank  v.  Hartford  Life,  etc.,  Ins.  Co.,  45  id.  22.) 
Nothing  more  remained  for  the  plaintifE  to  do  in  that  state. 
There  was  a  small  amount  of  preferred  claims,  while  those 
unpreferred  amounted  to  upwards  of  $28,000,  and  the  assets 
were  insufficient  to  pay  the  expenses  of  the  settlement  of  the 
estate  and  the  preferred  claims.  The  trial  court  finding  these 
facts,  also  found  that  the  conveyance  before  mentioned  was 
made  by  Wetmore  after  his  indebtedness  to  the  plaintiff 
accrued,  and  w^as  made  without  consideration  and  with  the 
intent  to  defraud  his  creditors ;  and  that  at  the  time  of  his 
death  Wetmore  had  no  title  to  any  property  real  or  personal 
in  the  state  of  New  York.  The  case  presented  is  one  in  which 
the  plaintiflE  could  recover  upon  his  claim  no  judgment  entitling 
him  to  have  an  execution  issued  and  returned.  It  is  not,  there- 
fore, a  case  within  the  contemplation  of  the  statute  relating  to 
creditor's  actions,  and  the  support  of  the  action  is  dependent 
upon  the  common-law  powers  of  the  court  of  equity.  They 
not  being  taken  away  by  the  statute  no  reason  appears  why 
they  are  not  available  to  give  a  party  situated  as  the  plaintiff 
is,  a  standing  in  court.  {Chautauqua  County  Bank  v.  WhitSy 
6  K  Y.  236 ;  Scott  v.  M'MUlen,  1  Littel,  302 ;  13  Am.  Dec. 
239.)  The  subjects  of  fraud  and  trusts  are  peculiarly  matters 
of  equity  jurisdiction,  which  is  very  comprehensive  where  the 
other  tribunals  cannot  afford  relief,  and  its  want  of  it  is  not  to 
be  inferred  from  the  novelty  of  questions  presented.  {Had- 
den  V.  Spader,  20  Johns.  564 ;  Lining  v.  Geddes,  1  McCord's 
Ch.  304;  16  Am.  Dec;  McCalmont  v.  Lawrence,  1  Blatch* 
232.) 

In  Adsit  V.  Butler,  the  principle  applicable  to  equitable 
suits  to  reach  property  disposed  of  in  fraud  of  creditors,  upon 
which  the  practice  is  founded,  is  recognized  to  be  that  the 
remedy  at  law  must  first  be  exhafisted,  and  reference  is  made 
to  Bank  v.  Olcott  (46  N.  Y.  18),  where  the  rule  is  well  stated. 
And  it  is  upon  that  principle  that  such  requirement  in  the 
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nature  of  a  condition  precedent  must  be  observed  before  seek- 
ing relief  in  equity.  But  when  a  party  has  done  all  tliat  is 
possible  for  him  to  do  to  prepare  the  way  for  his  case  to  equit- 
able cognizance,  he  is  not  to  be  denied  access  to  the  only 
tribunal  capable  of  granting  relief,  merely  because  he  had 
proceeded  no  further  than  he  was,  without  any  fault  or  laches 
on  his  part,  permitted  to  go.  That  would  be  repugnant  to 
the  maxim  that  "  there  is  no  wrong  without  a  remedy."  And 
while  that  maxim  is  not  absolutely  true,  it  expresses  a  principle, 
and  it  is  for  that  rather  than  precedent  that  courts  will  seek 
in  considering  whether  any  or  what  remedy  may  be  had  in  the 
administration  of  justice. 

And  analagously  applicable  to  the  question  under  consider- 
ation is  the  doctrine  announced  in  Shellington  \,  Howland 
(63  N.  Y.  371) ;  Kincaid  v.  Dwindle  (59  id.  548)  to  the  eflEeet 
that  when  the  right  to  recover  a  judgment  against  a  corporation 
and  the  issue  and  return  of  execution,  which  is  a  condition 
precedent  to  the  liability  of  a  stockholder  under  the-  statute 
(L.  1848,  chap.  40,  89  N.  Y.  334)  is  defeated  ^vithout  fault  of 
the  creditor,  the  condition  precedent  is  dispensed  with.  In 
Shellington  v.  Ilawlandi^ cited  Looinis  v.  Tifft  (16  Barb.  541), 
which  may  not  be  in  harmony  with  the  later  cases,,  but  the 
question  as  there  decided  was  applicable  in  principle  to  that  in 
the  case  in  which  it  was  cited.  That  principle  is  broad  enough 
to  embrace  within  it  for  the  purpose  of  remedy,  the  variety  of 
cases  to  which  it  may  be  applicable.  The  statute  provides 
that  an  action  may  be  brought  by  executors,  administrators, 
assignees  or  other  trustees  to  reach  property  transferred  in 
fraud  of  creditors  (L.  1858,  ch.  314),  yet  if  such  officer  or 
trustee  refuses  to  do  so,  a  creditor  beneficially  interested  may 
bring  the  action,  including  in  it  as  a  party  defendant,  him  so 
refusing.  Tliis  is  upon  the  principle  of  the  maxim  before 
mentioned.  {Harvey  v.  McDminell^  113  N.  Y.  526.)  And 
this  rule  prior  to  that  statute  was  applicable  to  an  action  by  a 
creditor  of  a  deceased  debtor  represented  by  an  executor  or 
administrator.  {Baie  v.  Graham^  11  N.  Y.  237;  Hagan  v. 
Walker^  14  How.  [U.  S.]  29.)    For  the  purpose  of  such  an 
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•action  by  a  creditor  no  judgment  or  execution  is  preliminarily 
essential.     {Ilawey  v.  McDonnell^  siipi^a,) 

The  plaintiffs  debt  was  as  much  the  subject  of  adjudication 
as  it  could  be  made  so  in  the  state  of  Connecticut,  and  as 
effectually  against  the  administrator  as  if  rendered  by  a  court 
of  law.  The  denial  to  the  plaintiff  of  equitable  relief  cannot, 
therefore,  under  the  circumstances,  rest  upon  the  fact  that  he 
liad  no  judgment  in  such  court,  execution  thereon  and  its 
return  unsatisfied. 

The  plaintiff  liad  no  remedy  available  through  the  Con- 
necticut assignment  or  assignee,  in  respect  to  the  subject-mat- 
ter  of  this  action.  As  a  rule  a  statutory  assignee  or  trustee 
in  one  state  takes  no  title  to  the  real  estate  of  the  assignor 
:situated  in  another  state.  {Oshom  v.  Adams^  18  Pick  245; 
Hutchinson  v.  Perkine^  15  N.  J.  Ch.  167.)  The  rule  may  be 
•otherwise  in  respect  to  personal  property  which  in  legal  theory 
lias  no  situs  distinct  from  the  domicil  of  its  owner.  It  is,  how- 
ever, unnecessary  to  pursue  the  consideration  of  the  nature  of 
that  assignment  further  than  to  say,  that  its  effect  is  so  far  con- 
trolled by  the  statute  of  Connecticut,  to  the  effect,  that  real 
estate  not  within  that  state  was  excepted  from  the  operation  of 
the  assignment  made  as  it  was  with  a  view  to  insolvency.  It 
follows  that  the  assignment  would  not  have  covered  the  land 
in  question  if,  at  the  time  it  was  made,  the  title  had  been  in 
the  assignor.  And  assuming  that  the  conveyance  to  the  defend- 
ant was  fraudulent  as  against  the  creditors  of  the  assignor,  the 
defendant  became  a  trustee  ex  maleficio  for  them  in  respect  to 
the  property ;  and  the  theory  ifpon  wliich  relief  is  granted  to 
creditors  is  that  as  between  the  debtor  making  the  conveyance 
and  his  creditors  the  fraudulent  grantee  takes  by  it  no  title. 
{Moncure  v.  Ilmison^  15  Penn.  St.  385 ;  Chataiiqua  County 
Bank  v.  Risley,  19  K  Y.  369.) 

Since  this  property  did  not  come  within  his  trust  it  is 
unnecessary  to  inquire  whether,  if  it  had  been  otherwise  he 
may,,  as  the  representative  of  the  creditors,  have  come  into  the 
court  of  this  state  under  the  act  of  1858,  although  he  could 
not  have  l)een  required  to  do  so. 
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Wliile  the  right  of  an  assignee  in  this  state  to  thus  represent 
the  creditors  of  his  assignor  and  in  their  behalf  seek  snch 
relief,  is  given  by  statute,  it  is  a  mere  enlargement  of  his 
powers  in  respect  to  property  only,  which,  but  for  the  convey- 
ance, would,  unaided  by  the  statute,  come  within  his  trust. 

Inasmuch  as  this  land  could  not,  for  any  purpose,  be  treated 
as  within  the  subject-matter  of  the  trust  created  by  the  assign- 
ment amplified  by  the  statute,  there  could  be  no  support  for 
remedy  through  the  action  of  the  Connecticut  assignee  in  the 
courts  of  this  state.  This  would  be  so  if  there  were  no  limita- 
tion to  that  effect  expressed  in  the  statute.  But  it  does,  by  its 
terms,  thus  confine  the  action  of  an  assignee  for  such  relief 
to  the  subject  of  the  trust  within  the  assignment,  as  such  trust 
is  broadened  in  its  effect  and  in  the  power  of  its  execution, 
but  not  extended  beyond  the  limits  of  the  assignment  by  the 
statute.     (L.  1858,  ch.  314.) 

There  is  a  further  question  having  relation  to  the  character 
and  extent  of  the  relief  which  could  be  granted  in  this  action. 
The  plaintiff,  having  no  lien  upon  the  property,  could  not, 
after  the  death  of  Wetmore,  obtain  any  preference  over  the 
other  creditors  of  the  deceased,  and  the  action  can  be  effectual 
only  as  one  for  the  benefit  of  the  plaintiff  and  such  other 
creditors.  The  complaint  proceeds  solely  in  behalf  of  the 
plaintiff,  and  demands  relief  for  its  benefit  alone.  Assuming- 
that  this  was  a  defective  pleading  in  its  statement  of  the  pur- 
pose  of  the  action  and  relief,  it  was  not  a  failure  to  state  facts 
suflicient  to  constitute  a  cause  of  action,  and  the  defect  was 
available  to  the  defendant  only  by  demurrer  or  answer.  (Code, 
§§  488,  499.)  This  was  not  done,  and  for  that  reason  the* 
question  was  not  presented  to  the  court  for  consideration. 
{Zoomis  V,  Tift,  16  Barb.  541.) 

As  the  defendant  answered  the  complaint,  judgment  to  be 
directed  is  not  controlled  by  the  relief  demanded.  (Code,. 
§  1207.)  And  although  the  action  appears  to  have  been  prose- 
cuted for  the  benefit  of  the  plaintiff  alone,  the  court  may  direct 
such  judgment  as,  upon  the  facts,  should  be  rendered  in 
behalf  of  the  plaintiff  and  other  creditors.      {Thompson  v. 


254  N.  T.  Bank  v.  Wetmore.  [Jan., 


Dissenting  opinion,  per  Follett,  Ch.  J. 

Brown,  4  John.  Ch.  619,  643 ;  Benson  v.  LeRoy,  Id.  651.) 
This  can  be  done  (in  the  event  of  recovery  by  the  plaintiff) 
by  means  of  an  interlocutory  judgment,  by  which,  in  the 
manner  directed,  creditors  may  have  the  opportunity  of  pre- 
senting their  claims  with  a  view  to  the  distribution  of  the  pro- 
ceeds of  the  propei-ty. 

The  final  judgment  was,  therefore,  improperly  directed  by 
tlie  trial  court  for  the  plaintiff  in  his  behalf  only,  and  was 
properly  reversed  by  the  court  below,  but  the  direction  there 
of  final  judgment  for  the  defendant  was  error. 

The  judgment  of  the  General  Term  should  be  reversed  so 
far  as  it  w^as  for  the  defendant,  and  modified  by  granting  a 
new  trial,  costs  to  abide  the  event. 

Follett,  Ch.  J.  (dissenting).  A  transfer  of  real  or  personal 
property  which  is  fraudulent  as  to  creditors,  nevertheless 
divests  the  transferer  of  his  title  to  the  subject  of  the  transfer, 
and  he' can  never  recover  it  by  action,  nor  thereafter  vest  by 
contract  or  by  will  a  third  person  with  any  right  to  or  interest 
in  it ;  and  upon  his  death  no  title  or  right  of  action  in  respect 
to  it  passes  from  him  to  his  heirs  or  next  of  kin,  nor  does  his 
administrator  acquire  any  title  to  the  property  or  right  to 
recover  it  by  virtue  of  any  succession  in  interest.  The  fraudu- 
lent transferee  holds  the  legal  title  as  a  trustee  ex  maJ^Jicio 
for  the  benefit  of  defrauded  creditors,  and  they  only,  or  some 
person  representing  them,  can  reach  the  property  and  subject 
it  to  the  payment  of  the  debts  of  the  fraudulent  transferer. 
When  an  insolvent  of  this  state  makes  a  voluntary  or  fraudu- 
lent conveyance  of  land,  and  thereafter  makes  within  this 
state  a  general  assignment  for  the  benefit  of  creditors  to  an 
assignee  within  this  state,  the  latter  acquires  no  right  to  avoid 
the  previous  voluntary  or  fraudulent  conveyance  by  \^rtue  of 
any  title,  interest  or  right  of  action  derived  through  the 
assignment  from  the  assignor,  but  his  right  to  maintain  an 
action  to  set  aside  the  previous  fraudulent  transfer  is  conferred 
solely  by  chapter  314  of  the  Laws  of  1858.  {Southard  v. 
Benner,  Y2  N.  Y.  424.)    From  the  passage  of  this  act,  and 
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until  its  amendiuent  by  chapter  487  of  the  Laws  of  1889,  the 
right  to  subject  property  fraudulently  transferred  to  the  pay- 
ment of  debts  was,  in  case  the  transferer  had  made  a  general 
assignment,  in  his  assignee ;  and  in  case  he  had  died  it  was  in 
his  personal  representative.  {Sprinff  v.  iSAort,  90  N.  Y.  538j 
€Mlds  V.  KendaU,  30  Hun,  227 ;  aff d  101  N.  Y.  625 ; 
Lichtenherg  v.  Ilerdtfelder^  103  id.  302 ;  Harvey  v.  McDon- 
neU,  113  id.  526;  Lore  v.  BkrJces,  19  J.  &  S.  144;  S.  C. 
16  Abb.  [N.  C]  47;  Swift  v.  Hart,  35  Hun,  128.) 

It  is  insisted  in  behalf  of  the  plaintiff  that  this  Connecticut 
assignee  did  not  acquire  a  right  under  the  statute  to  set  aside 
the  conveyances  and  recover  the  avails  of  the  land,  because  it 
is  urged  that  the  Connecticut  assignment  could  not  transfer 
to  the  assignee  the  title  to  land  in  this  state.  It  has  been 
diown,  we  think,  that  an  assignee  does  not  acquire  his  cause 
of  action  by  virtue  of  the  assignment,  and  the  statute  does  not 
vest  him  with  title  to  the  property  fraudulently  conveyed,  but 
with  a  chose  in  action,  or  with  a  right  by  an  action  to  subject 
it  through  a  judicial  sale  to  the  payment  of  the  defrauded 
creditors.  The  statute  does  not  limit  the  right  of  action  to  an 
assignee  under  an  assignment  executed  in  this  state,  nor  to  an 
assignee  residing  within  this  state,  and  it  was  not  the  intent 
of  the  legislature  to  create  a  remedy  for  fraudulent  convey- 
ances by  its  citizens,  and  not  a  remedy  for  like  practices  by 
citizens  of  other  states.  The  right  of  foreign  assignees  for  the 
benefit  of  creditors  to  prosecute  actions  in  this  state  has  been 
frequently  recognized  by  our  courts.  {S latter  v.  Carroll,  2 
Sandf.  Ch.  573 ;  Ackennan  v.  Crons,  40  Barb.  465 ;  Matter 
of  Accounting  of  Waite,  99  N.  Y,  433;  Phelps  v.  Borland, 
103  id.  409.)  The  assignee  of  Abner  C.  Wetmore  acquired 
the  right  under  the  statute  to  set  aside  the  conveyance,  and 
the  plaintiff  has  neither  alleged  nor  proved  facts  authorizing 
him  to  bring  this  action.  It  is  not  alleged  tliat  the  assignee  has 
been  requested  or  has  refused  to  bring  an  action ;  he  is  not 
made  a  party  defendant,  and  this  action  is  not  brought  to 
recover  in  the  right  of  the  assignee  for  the  benefit  of  all  of  the 
defrauded  creditors,  and  it  cannot  be  maintained.     {Harvey 
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V.  JUcDannell,  supra.)  It  is  not  now  material  to  determine 
whether,  under  the  laws  of  Connecticut,  the  administrator  has 
succeeded  to  the  rights  of  the  assignee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur  with  Bradley,  J.,  except  Follett,  Ch.  J.,  dis- 
senting, and  Potter,  J.,  not  voting. 

Judgment  modified  so  as  to  grant  a  new  trial 


Thomas  W.  Pearsall,  Respondent,  v.  The  Western  Unioit 
Telegraph  Company,  Appellant 

When  a  telegraph  company  receives  without  conditions,  a  message  for 
transmission,  among  the  other  obligations  implied  is  the  duty  on  its 
part  to  exercise  due  diligence  to  accurately  transmit  and  promptly  deliver 
the  message;  it  does  not  insure  accurate  transmission  and  prompt  deliv- 
ery, but  imdertakes  to  exercise  due  diligence  in  these  respects. 

In  an  action  against  a  telegraph  company  for  damages  for  failing  to  accu- 
rately or  promptly  deliver  a  message,  the  plaintiff  makes  out  a  prima- 
facie  case  of  negligence  by  proving  the  delivery  to  it  of  the  message, 
and  that  it  was  inaccurately  or  not  promptly  delivered. 

A  telegraph  company  incorporated  under  the  General  TelBgraph  Act 
(Chap.  265,  Laws  of  1848,  as  amended)  of  this  state  may,  by  contract, 
limit  its  liability  for  mistakes  or  delays  in  the  transmission  or  delivery 
or  for  non-delivery  of  messages,  caused  by  the  negligence  of  its  servants 
if  the  negligence  be  not  gross,  to  the  amount  received  for  sending  the 
dispatch;  bat  such  a  company  cannot,  by  notice,  limit  its  liability  in 
this  respect,  unless  it  is  brought  to  the  personal  knowledge  of  the  sender 
of  the  message  and  he  assents  to  it.  (Bradley  and  Brown,  JJ., 
dissenting). 

Breese  v.  U.  8.  Tel.  Co.  (45  Barb.  274;  48  N.  Y.  182),  limited. 

Mae  Andrew  v.  E.  Tel.  Co.  (17  Com.  B.  8),  questioned. 

Clernent  v.  W.  U.  Tel.  Co,  (137  Mass.  463),  distinguished. 

A  shareholder  in  a  corporation  is  not  chargeable  with  constructive  notice 
of  resolutions  adopted  by  the  board  of  directors,  or  of  provisions  in  the 
by-laws  regulating  the  mode  in  which  its  business  shall  be  transacted 
with  its  customers,  and  when  dealing  with  the  corporation  as  a  customer 
his  rights  are  not  limited  by  its  regulations  or  by-laws  not  brought  to 
his  knowledge. 

Plaintiff,  who  was  a  member  of  a  firm  of  stockbrokers  doing  business  in. 
the  city  of  New  York,  while  absent  from  the  city,  delivered  a  telegram 
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to  defendant,  directed  to  his  firm,  written  upon  a  sheet  of  blank  paper, 
directing  the  purchase  of  certain  shares  of  stock.  Through  the  mis- 
take of  the  operator,  the  message  as  sent,  was  directed  to  plaintiff  indi- 
Tidually,  and  in  consequence  it  remained  unopened  until  his  return  the 
n3xt  day  after  its  receipt,  when  the  purchase  was  made;  the  stock,  how- 
ever, had  meanwhile  risen  in  the  market.  Held,  that  defendant  was 
chargeable  with  negligence;  and  that  plaintiff  was  entitled  to  recover  as 
damages,  the  difference  between  the  market  value  of  the  stock  at  the  time 
of  the  receipt  of  the  message  and  the  sum  paid  for  it. 

Defendant  proved  that  it  had,  for  a  long  time  previous  to  the  sending  of 
the  message,  used  a  blank  form  upon  which  messages  were  usually 
written.  The  blank  contained  printed  matter  in  the  form  of  an  agree- 
ment between  the  sender  of  the  message  and  the  company  to  the  effect 
that  the  company  should  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  for  non-delivery  of  messages  beyond  a  certain 
amount  specified.  Plaintiff  testified  in  substance  that  he  had  been 
familiar  for  a  long  time  with  the  general  appearance  of  the  blanks,  had 
frequently  sent  messages  written  thereon,  and  had  them  lying  on  his 
office  table  ready  for  use,  but  that  he  never  in  fact,  before  sending  the 
message  in  question,  read  any  of  the  printed  matter  or  had  any  knowl- 
edge of  the  terms  thereof.  The  court  ruled  that  the  terms  were  not 
binding  on  the  plaintiff.  Held  (Bradley  and  Bbown,  JJ.,  dissenting), 
no  error. 

Beported  below,  44  Hun,  582. 

(Argued  October  24,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  13,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflf  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  defendant's  failure  to  tmnsmit  correctly  a  tele- 
graphic message. 

In  July,  1884,  the  plaintiff  was  a  member  of  the  firm  of  T. 
W.  Pearsall  &  Co.,  bankers  and  brokers,  engaged  in  business 
at  the  Mills  Building,  No.  17  Broad  street  in  the  city  of  New 
York.  At  about  8  o'clock  in  the  forenoon  of  July  31,  1884, 
the  plaintiff  wrote  on  a  sheet  of  blank  paper  and  delivered  to 
the  telegraph  operator,  at  the  station  of  the  Long  Island  rail- 
road at  Great  Neck,  the  following  telegram : 
SicKELs  —Vol.  LXXIX.        33 


258 


Peabsall  v.  W.  U.  T.  Co. 


[Jan., 


Statement  of  case. 


"  Great  Xeck,  L.  I.,  Jtdy  Slst 
''  T.  W.  Pearsall  &  Co.,  Mills  Building,  New  York  city : 
"  Buy  one  thousand  Western  Union  Telegraph. 

"  T.  W.  PEAKSALL." 

The  message  was  not  prepaid,  but  it  was  delivered  at  the 
office  of  T.  W.  Pearsall  &  Co.  before  10  o'clock  in  the  fore- 
noon of  the  same  day  where  the  charge  of  twenty-five  cents 
for  its  transmission  was  paid.  The  operator  who  received  the 
message  at  and  transmitted  it  from  Great  Neck,  addressed  it 
to  "  T.  W.  Pearsall,  Mills  Building,  New  York  city,"  and  it 
was  so  received  by  the  receiving  operator  in  New  York,  so 
written  out  on  defendant's  blank  form  No.  1,  sealed  in  an 
envelope  and  addressed  "  T.  "W.  Pearsall,  Mills  Building,  New 
York  (dty."  The  following  is  a  copy  of  the  message  as  trans- 
mitted from  Great  Neck  and  as  delivered : 

"  Form  No.  1.     The  Western  Union  Telegraph  Company. 

"  This  company  transmits  and  delivers  messages  only  on  con- 
ditions limiting  its  liability,  which  have  been  assented  to  by 
the  sender  of  the  following  message.  Errors  can  be  guarded 
against  only  by  repeating  a  message  back  to  the  sending  station 
for  comparison,  and  the  company  will  not  hold  itself  liable  for 
errors  or  delays  in  transmission  or  delivery  of  unrepeated  mes- 
sages beyond  the  amount  of  tolls  paid  thereon,  nor  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty  days 
after  sending  the  message.  This  is  an  unrepeated  message, 
and  is  delivered  by  request  of  the  sender  under  the  conditions 
named  above. 
"THOMAS  T.  ECKERT,  Manager. 

"NORVIN  GREEN,  President:' 


"6 


8.47 


8.34 


Number 

1 


Sent  by 
Jm 


Rec'd  by 
Fg 


7  Collect 


Check 
Delivered  from 
10  Broad  Street 


"  Received  at  the  Western  Union  Building,  195  Broadway, 
New  York,  July  31,  1884. 
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"  Dated  Great  Xeck  Depot,  L.  I.,  31. 
^'  To  T.  W.  Pearsall, 

"  Mills  Building,  N.Y.: 
*'  Buy  one  tliousand  Western  Union  Telegraph. 

'^T.W.  PEARSALL." 

No  person  connected  with  the  oflSce  of  T.  W.  Pearsall  &  Co. 
had  authority  to  open  telegrams  addressed  to  the  plaintiflE  indi- 
vidually, and  this  one  remained  unopened  until  about  10  o'clock, 
A.  M.,  of  August  first,  when  the  plaintiff  reached  his  oflSce, 
opened  and  read  the  message.  The  result  was  that  the  shares 
ordered  were  not  purchased  July  thirty-first,  and  on  the  morn- 
ing of  August  first  they  had  risen  in  the  market  so  that  they 
sold  for  $1,700  more  than  they  did  on  the  morning  of  the  day 
before,  and  the  plaintiff  then  actually  purchased  that  number 
of  shares  and  paid  the  market  rate. 

This  action  was  brought  to  recover  the  sum  of  $1,700.  The 
defendant  by  its  amended  answer  admits  that  the  message  was 
delivered  at  its  ofiice  at  Great  Neck,  L.  I.,  to  a  son  of  its 
agent,  and  by  the  letter  of  its  general  manager,  admits  that  the 
error  in  its  transmission  was  that  of  the  operator  at  Great 
Neck,  but  it  alleges  that  at  this  time,  and  for  a  long  time  pre- 
viously, the  defendant  was  using  a  blank  upon  which  mes- 
sages were  usually  written  which  contained  the  following 
printed  matter : 

"  Form  No.  2.     The  Western  Union  Telegraph  Company. 

"  All  messages  taken  by  this  company  are  subject  to  the 
following  terms : 

^^  To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated,  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed,  between  the  sender 
of  the  fallowing  message  and  this  company,  that  said  company 
shall  not  be  liable  for  mistakes  or.  delays  in  tlie  transmission 
•or  delivery,  or  for  non-delivery  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise, 
beyond  the  amount  received  for  sending  the  same ;  nor  for 
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mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery of  any  repeated  message  beyond  fifty  times  the  sura 
received  for  sending  the  same,  unless  specially  insured ;  nor 
in  any  case  for  delays  arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errora  in  cipher  or  obscure  me£- 
sages.  And  this  company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  any  message  over  the  lines 
of  any  other  company  when  necessary  to  reach  its  destination. 

"  Correctness  in  the  transmission  of  messages  to  any  point 
on  the  lines  of  this  company  can  be  insured  by  contract,  in 
writing,  stating  agreed  amount  of  risk,  and  payment  of  pre- 
mium thereon  at  the  following  rates,  in  addition  to  the  usual 
charge  for  repeated  messages,  viz.,  one  per  cent  for  any  dis- 
tance not  exceeding  1,000  miles,  and  two  per  cent  for  any 
greater  distance.  No  employe  of  the  company  is  authorized 
to  vary  the  foregoing. 

"No  responsibility  regarding  messages  attaches  to  this  com- 
pany until  the  same  are  presented  and  accepted  at  one  of  its 
transmitting  ofiices ;  and  if  a  message  is  sent  to  such  office  by 
one  of  the  company's  messengers,  he  acts  for  that  purpose  as 
the  agent  of  the  sender. 

"  Messages  will  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office  —  for  delivery  at  a  greater 
distance,  a  special  charge  will  be  made  to  cover  the  cost  of 
such  delivery. 

"  The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented,  in  writing,  within  sixty  days 
after  sending  the  message. 

"  THOS.  T.  ECKERT,  GmeraZ  Manager. 

"NORVIN  GREEN,  Preddmtr 

It  is  also  alleged  in  the  answer  that  plaintiff  had  notice  of 
those  terms  and  conditions. 

Upon  the  trial,  the  plaintiff  testified :  "  I  am  familiar  with 
the  general  appearance  of  the  blanks,  with  the  printed  head- 
ing, which  the  Western  Union  Telegraph  Company  furnishes 
to  persons  whose  business  it  desires,  and  have  been  so  for  a 
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good  many  years.  I  have  frequently  sent  messages  written 
on  such  blanks.  Bundles  of  such  papers  are  lying  on  the  table 
in  my  office,  ready  of  access  to  anyone  who  desires  to  send  a 
message  by  telegraph.  There  is  quite  a  parcel  of  them  there 
always  in  full  view.  I  have  been  in  the  habit  of  taking  blanks 
from  that  pile  and  writing  messages  on  them  and  sending  them 
myself,  and  I  had  been  previous  to  the  time  this  message  was 
written  on  the  Slst  of  July,  1884.  *  *  *  Q.  Did  you 
ever,  in  point  of  fact,  before  sending  this  message,  read  any  of 
this  printed  matter  that  is  at  the  head  of  the  blanks  in  your 
office  ?  A.  No,  sir.  Q.  Had  you,  in  any  way,  knowledge  of 
the  terms  of  those  conditions  ?  A.  No,  sir."  On  the  trial, 
the  defendant  offered  in  evidence  blank  form  No.  2,  and 
insisted  that  the  plaintiff  was  bound  by  its  terms,  but  the  court 
.rejected  the  offer  and  ruled  that  the  terms  were  not  binding 
on  the  plaintiff.  But  two  questions  were  submitted  to  the 
jury :  (1)  Whether  the  defendant  was  negligent  in  transmit- 
ting the  message.  (2)  The  amount  of  damages.  The  jury 
returned  a  verdict  for  $1,757.86,  upon  which  a  judgment  was 
rendered  which  was  affirmed  by  the  General  Term,  from  which 
the  defendant  appeals  to  this  court. 

Burton  JV.  Harrison  for  appellant.  It  is  not  necessary  that 
there  should  have  been  a  special  and  express  contract  in  writ- 
ing, in  this  particular  case,  signed  by  the  plaintiff,  agreeing 
that  the  company  should  not  be  held  in  damages  for  such  a 
mistake  as  occurred  in-  the  message,  in  excess  of  the  tolls  he 
had  paid,  unless  he  should  order  and  pay  for  repetition  of  his 
message ;  all  that  was  necessary  for  the  protection  of  the  com- 
pany was  that  the  company's  regulation  on  the  subject  should 
have  been  brought  to  plaintiff's  notice  before  this  message  was 
sent.  (Laws  of  1848,  chap.  265,  §  4 ;  Schwartz  v.  A.  dk  P. 
T.  Co.,  18  Hun,  158;  Breese  v.  U.  S.  T.  Co.,  48  N.  Y.  141 ; 
Baldwin  V.  U.  S.  T.  Co.,  45  id.  751 ;  E'iley  v.  W.  U.  T.  Co., 
109  id.  236;  Becker  v.  T.  Co.,  11  Neb.  91 ;  Fllis  v.  A.  T. 
Co,,  13  Allen,  226-228.)  It  is  quite  immaterial,  upon  the  evi- 
dence in  this  case,  that  the  particular  telegraph  message,  in  the 


262  Pearsall  V,  W.  U.  T.  Co.  [Jan., 


Statement  of  case. 


case  now  at  bar,  was  written  by  the  plaintiff  upon  a  piece  of 
ordinary  note  paper,  and  not  upon  one  of  the  company's 
special  blanks  with  the  rules  and  regulations  on  this  subject 
printed  at  the  head  of  the  blank.  The  plaintiff  must  be  held 
to  have  known  the  regulations  in  question,  and  to  be  bound  by 
them.  {U.  S.  T.  Co.  v.  Gildersleeve,  29  Md.  247;  W.  U.  T. 
Co.  V.  Buehahan,  35  Ind.  334 ;  T.  Co.  v.  Carew,  15  Mich. 
536;  Wolfv.W.  XI,  T.  Co.,  62  Penn.  St.  83;  Redpath  v.  T. 
Co.,  112  Mass.  73 ;  Gra^e  v.  Adams,  100  id.  607 ;  Rice  v. 
Dwight,  2  Cush.  87;  Wmnach  v.  W.  U.  T.  Co.,  58  Tex.  180 ; 
Belger  v.  Dinsinore,  51  N.  Y.  170;  HUIy,  City  of  Syracuse^ 
73  id.  352.)  The  plaintiff  was  a  member  and  shareholder  of 
the  company  at  the  time  when  the  message  in  question  was 
written  and  sent ;  he  was  for  that  reason,  independent  of  every 
other,  chargeable  with  knowledge  of  and  was  bound  by  the 
resolutions,  rules  and  regulations  of  the  company  requiring  all 
messages  to  be  written  on  the  ordinary  telegraph  blanks,  and 
limiting  the  company's  liability  to  a  return  of  the  tolls  paid 
for  possible  mistakes  in  unrepeated  messages.  (Lindley  on 
Part  206,  207,  208,  209 ;  O.,  etc.,  R.  R.  Co.  v.  Frost,  21  Barb. 
541 ;  C.  11.  Co.  V.  Mersee,  79  N.  Y.  454 ;  Angell  &  Ames  on 
Corp.  §  359 ;  Greenl.  on  Ev.  §§  484,  493 ;  Abb.  Tr.  Ev.  48  ; 
Allen  V.  Coit,  6  Hill,  318 ;  Cole9  v.  /.,  etc..  Lis.  Co.,  18  la. 
431 ;  Billings  v.  Trash,  30  Hun,  318 ;  Blake  v.  Griswold^ 
103  N.  Y.  434;  T.  Co.  v.  McKean,  10  Johns.  156;  Laws  of 
1848,  chap.  265,  §  11 ;  Clement  v.  W.  V.  T.  Co.,  137  Mass.  463.) 
The  court  erred  in  denying  defendant's  motion  for  a  nominal 
verdict,  as  the  omission  of  ''  &  Co."  from  the  address  is  not  in 
itself  prima  facie  evidence  of  negligence  on  the  part  of  the 
company.  {Ellis  v.  A.  T.  Co.,  13  Allen,  226,  228  ;  Curtis  v. 
R.,  etc.,  R.  R.  Co.,  18  N.  Y.  535 ;  Ilolhrooh  v.  U.,  etc.,  R. 
R.  Co.,  12  id.  236 ;  Womack  v.  W.  U.  T.  Co.,  58  Tex.  181.) 
The  contention  of  counsel  for  plaintiff  that  defendants  are 
to  be  charged  with  negligence  here,  because  the  person  to 
whom  plaintiff's  friend  handed  the  message  at  Great  Neck 
depot,  and  who  assumed  to  telegraph  it  thence,  was  a  "  mere 
boy  without  any  sufficient  education  in  telegraph  business, 
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with  no  one  to  look  after  him,  and  with  no  experience  or  qiiah- 
fieations  fitting  him  for  the  place,"  was  erroneous.  {AUhorf  v. 
Wolfe,  22  K  Y.  365  ;  MiUi^an  v.  Wedge,  V2  Ad.  &  EL  737 ; 
Addison  on  Torts,  105  ;  Mitchel^  v.  Z.  M.  Ins.  Co.,  51  Penn. 
St.  411.)  There  was  nothing  in  the  message  itself  to  inform 
the  defendant  of  the  importance  of  the  order  it  gave,  or  indeed 
of  ite  meaning.  {Kiley  v,  W.  U.  T.  Co.,  39  Hun,  164 ;  W!Ir 
Imms  V.  JReynold&,  34  L.  J.  [Q.  B.]  221.)  The  damages 
claimed^  in  tliis  case  were  and  are  uncertain,  speculative  — 
contingent  upon  a  thousand  possibilities  no  man  can  estimate 
with  any  certainty  or  confidence ;  and  such  alleged  damages 
are  never  allowed  by  the  courts  of  this  state  to  be  recovered 
in  a  case  like  this.  The  jury  cannot  be  asked  to  guess ;  they 
are  to  try  the  case  on  evidence,  not  upon  mere  speculative 
conjecture.  {Griff en  v.  Colmr,  16  N.  Y.  490  ;  KUey  v.  W. 
U.  T.  Co.,  39  Hun,  161,  164 ;  33  Wis.  558 ;  Baker  v.  Drake, 
53  K  Y.  216  ;  101  id.  205.)  The  court  below  erred  in  answer- 
ing  in  the  negative  the  inquiry  of  the  jury  :  "  Can  the  jury 
consider  tlie  question  of  the  want  of  diligence  on  the  part  of 
the  plaintiff  in  not  having  required  the  message  he  sent  to  be 
repeated  or  insured."     ( Whelan  v.  Lynch,  60  N.  Y.  472.) 

Thomas  O.  Shearman  for  respondent.  Telegraph  com- 
panies are  common  carriers.  {T.  Co.  v.  Texas,  105  U.  S, 
460;  Abraham  v.  W.  U.  T.  Co.,  23  Fed.  Eep.  315 ;  Bald- 
win V.  U.  S.  T.  Co.,  1  Lans.  125 ;  Laws  of  1855,  chap. 
559  ;  2  R,  S.  [7th  ed.]  1721.)  They  cannot  refuse  messages. 
{Smith  V.  W.  V.T.  Co.,  83  Ky.  104;  Marr  v.  W.  U.  T.  Co.^ 
85  Tenn.  529.)  Their  liability  cannot  be  hmited  by  notice. 
{KirJdand  v.  Dinsm^re,  62  N.  Y.  175  ;  Dorr  v.  N.  J.  S.  N. 
Co.,  11  id.  485;  Browning  v.  L.  I.  R.  Co.,  2  Daly,  117; 
IloUister  v.  Noiolen,  19  Wend.  234 ;  CoU  v.  Goodwin,  Id. 
251 ;  Powell  v.  Myers,  26  id.  591 ;  Nevim  v.  B.  S.,  etc.,  Co.^ 
4  Bosw.  225  ;  C,  etc.,  R.  Co.  v.  Belknap,  21  Wend.  354 ; 
E.  Go.  V.  CaldweU,  21  Wall.  264 ;  McMilUn  v.  Jf.,  etc., 
R.  Co..  16  Mich.  79 ;  Baldwin  v.  U.  S.  T.  Co.,  1  Lans. 
125,  136;  DeRuttev.  A.,  etc.,  T.  Co.,  1  Daly,  547;  Abra- 
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ha^fi  V.  W.  TJ.  T.  Co.,  23  Fed.  Kep.  315.)  Evidence  of 
custom  is  inadmissible.  {Coxe  y.  Hisley,  19  Penn.  St  243; 
Browning  v.  Z.  7.  i?.  Co.,  2  Daly,  117 ;  Clyde  v.  Oraver, 
54  Penn.  St.  251.)  A  stipulation  relieving  a  carrier  from 
liability  must  be  explicit.  {Alexander  v.  Green,  7  Hill, 
633,  558  ;  Mynard  v.  S.,  etc.,  R.  Co.,  71  K  Y.  181 ;  Magnin 
V.  Dimmore,  56  id.  168 ;  Blai/r  v.  E.  R.  Co.,  66  id.  313 ; 
Steinway  v.  E.  R.  Co.,  43  id.  123.)  The  refusal  of  the  court 
to  admit  in  evidence  the  printed  headings  to  certain  t§legraph 
blanks  was  right.  {Clyde  v.  GrroAyer,  54  Penn.  St.  251  ; 
McMillan  v.  M.,  etc.,  R.  Co.,  16  Mich.  79 ;  E.  Co.  v.  Cold- 
weU,  21  Wall.  264;  KirUand  v.  Dinanm^e,  62  N.  Y.  175 ; 
Blossom  V.  Dodd,  43  id.  264.)  The  rules  and  regulations 
which  the  defendant  oflEered  in  evidence  were  properly  excluded 
as  not  binding  upon  the  plaintiff,  and  the  exception  taken  to 
that  decision  is  unfounded.  {Mynard  v.  S.  R.  Co.,  71  N.  Y. 
180 ;  Magnin  v.  Dinsmore,  56  id.  168 ;  Steinway  v.  E.  R. 
Co.,  43  id.  123  ;  Haines  v.  Brown,  36  N.  H.  544 ;  Marrio/ge 
V.  Lawrence,  3  B.  &  A.  144 ;  People  v.  Z.  S.  R.  Co.,  11  Hun,  1 ; 
PeopU  V.  ^Yalker,  9  Mich.  328 ;  Rex  v.  M,  T.  Co.,  2  B.  &  A.  115 ; 
Dunham  v.  Trustees,  etc.,  5  Cow.  465.)  The  defense  that  the 
firm  of  T.  W.  Pearsall  &  Co.  was  a  stockholder  in  the  defend- 
ant company,  and  was,  therefore,  subject  to  all  by-laws  which 
should  be  adopted  by  it,  is  untenable.  {Rice  v.  P.  Clvlb,  52 
Mich.  87;  Bergmans,  S.  P.  B.  Assn.,  29  Minn.  275 ;  Taylor 
on  Part.  §  561.)  An  error  in  a  message  is  proof  of  negligence. 
(Baldwin  v.  &.  S.  T.  Co.,  45  K  Y.  744,  751 ;  Ayerx.  W.  TJ. 
T.  Cb.,  79  Me.  493;  BarUeU  v.  W,  U.  T.  6b.,  62  id.  221 ; 
Rittenkouse  v.  Z  Z.  T.  Co,,  44  N.  Y.  265.)  The  court  correctly 
refused  to  charge  that  there  was  nothing  in  the  evidence  to 
justify  the  finding  by  the  jury  that  there  had  been  gross  neg- 
ligence or  wiUful  misconduct  on  the  part  of  the  defendant. 
(  W.  U.  T.  Co.  V.  Buchanan,  35  Ind.  429.)  The  rule  of  dam- 
ages was  correct.  {Danu  v.  Fiedler,  12  N.  Y.  40 ;  Walratii  v. 
Redfield,  18  id.  467 ;  Box  v.  Day,  3  Wend.  356 ;  Decker  v. 
Matthews,  12  N.  Y.  313  ;  Caldwell  v.  Murphy,  11  id.  416 ; 
Jones  V.  Osgood,  6  id.  233  ;  San/ord  v.  Crocheron,  8  Civ.  Pro. 
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Rep.  146;  RiUmhouse  v.  Td.  Co.,  44  N.  Y.  263 ;  Leonard 
V.  Tel.  Co.,  41  id.  544;  U.  S.  T.  Co.  v.  Wenger,  55  Penn.  St. 
262;  Squire  v.  Tel.  Co.,  98  Mass.  232;  Truey.  Tel  Co.,  60 
Me.  9 ;  W.  U.  T.  Co.  v.  HaU,  124  U.  S.  444.)  The  damages 
were  not  speculative.  (  W.  D.  T.  Co.  v.  HaU,  124  U.  &.  444 ; 
Eibbard  v.  W.  V.  T.  Co.,  33  Wis.  558 ;  Kdey  v.  W.  V.  T. 
Co.,  39  Hun.  158.) 

Follett,  Ch.  J.  This  action  was  tried  and  a  recovery  had  at 
Circuit,  which  was  sustained  at  the  General  Term  on  the 
theory  that  the  contract  between  the  parties  was  the  one 
implied  by  law  when  a  telegraph  company  receives,  without 
conditions,  a  message  for  transmission.  Among  other  obliga- 
tions implied  in  such  a  case,  is  the  duty  to  accurately  transmit  ^ 
and  deliver  to  the  addressee  the  message  received,  which  in 
this  case  defendant  failed  to  do,  as  it  admits,  by  reason  of  the 
mistake  of  the  operator  who  received  and  undertook  to  send 
forward  the  communication.  Under  such  a  contract  a  tele- 
graph company  does  not  insure  the  accurate  transmission  and 
delivery  of  a  dispatch,  but  undertakes  to  exercise  due  diligence 
to  do  so. 

The  question  has  several  times  arisen  whether,  in  actions 
for  damages  against  such  corporations  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  fa^yie  case  by  proving  the  contract  and  its  breach,  or 
whether  the  plaintiff  must  go  further  and  give  evidence  of 
some  negligent  act  of  omission  or  commission  on  the  part 
of  the  corporation  or  of  its  agents. 

mttenhouse  v.  Independent  Line  of  Tel.  (1  Daly,  474 ;  44 
N.  Y.  263),  was  brought  to  recover  damages  for  failing  to  cor- 
rectly transmit  a  message,  and  it  was  held  that  b,  prima  facie 
case  was  made  out  by  showing  that  the  communication 
delivered  wae  not  a  copy  of  the  one  sent. 

In  Baldwin  v.  U.  S.  Tel.  Co.  (45  Is .  Y.  744),  a  dispatch 
was  received  for  "  Erie  Darling,"  but  as  transmitted  it  was 
addressed  to  "  E.  E.  Cooley "  and  was  not  delivered  to  Dar- 
SioKELs— Vol.  LXXIX.        34 
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ling  for  several  days ;  and  it  was  held  that  by  proof  of  these 
facts  B,  prima  Jncte  case  was  established. 

In  Breese  v.  U.  S.  Tel.  Co.  (48  N.  Y.  132),  it  wm  proved 
that,  a  message  directing  the  purchase  of  $700  in  gold  was 
changed  to  one  ordering  $7,000  in  gold,  and  it  was  said, 
though  not  necessaiy  for  the  decision  of  the  case,  that  it  was 
not  prima  facie  proof  of  neligence. 

The  rule  laid  down  in  the  first  two  cases  has  been  followed 
by  the  courts  of  other  states  and  is  approved  by  the  text 
writers.  (Whart.  on  Neg.  §  756 ;  Gray  Tel.  §§  26,  53,  54, 77 ; 
Abb.  Tr.  Ev.  chap.  32 ;  2  Green.  Ev.  ^  222a,  note ;  2  Shear. 
&  Eed.  Neg.  §  542 ;  2  Thonip.  Neg.  837;  3  Suth.  Dam.  295.) 

The  court  correctly  instructed  the  jury  that  the  evidence  made 
out  ^kprhnafacis  case  of  negligence  against  the  defendant. 

In  the  cases  holding  tliat  telegraph  companies  are  only  liable 
when  grossly  negligent,  there  were  contracts  exempting  them 
from  all  liability,  except  to  refund  the  tolls  received  for  neg- 
ligently sending  or  delivering  the  communication.  Without 
considering  whether  there  is  any  legal  distinction  to  l)e  drawn 
between  gross  and  ordinary  negligence  in  such  cases,  it  is  suffi- 
cient to  say  that  these  cases  are  not  germane  to  the  question  in 
the  case  at  bar. 

At  the  time  this  message  was  received  the  plaintiff  was  one 
of  defendant's  shareholders,  and  it  was  offered  to  be  proved, 
in  defense  of  the  action,  that  the  board  of  directors  had  adopted 
a  resolution  that  it  would  not  Ije  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery  of  unrepeated  messages,  and 
would  not  be  liable  for  damages  arising  from  delays  in  the 
transmission  or  delivery  of  a  repeated  message  beyond  an 
amount  specified  ;  and  it  was  insisted  that  he  l)eing  a  share- 
holder was  chargeable  with  notice  of  this  resolution.  The 
regulations  were  excluded  and  the  defendant  excepted.  In  this 
there  was  no  error,  for  a  shareholder  in  a  corporation  is  not 
chargeable  with  constructive  notice  of  resolutions  adopted  by 
the  lx)ard  of  directors,  or  by  provisions  in  the  by-laws  regulat- 
itig  the  mode  in  which  its  business  shall  be  transiacted  with  its 
customers,  and  the  plaintiff's  rights  arising  out  of  defendant's 
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contract  to  transmit  the  message  were  in  no  wise  limited  by  it& 
regulations  or  by-laws  not  brought  to  the  plaintiffs  knowledge. 
{HiU  V.  Manchester  cfe  SaJford  Water  Works  Co.y  5  B.  & 
Adol.  866 ;  Bice  v.  Penninsular  Olnb,  52  Mich.  87 ;  Mor. 
Corp.  §§  500,  500a.) 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  the  difference  between  the  market  value  of  the  stock  on 
the  morning  of  July  thirty -first  and  the  sum  which  he  paid  for 
it  on  the  morning  of  the  following  day.  It  distinctly  appeared 
on  the  face  of  the  dispatch  that  it  was  an  order  to  buy  shares ; 
and  in  such  cases  the  Jiability  of  the  corporation  not  being 
limited  by  a  special  contract,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  shares  at  the  time 
when  the  dispatch  should  have  l)een  delivered  and  the  sum 
paid  for  them  in  the  market  on  the  receipt  of  the  message. 
{liittenhouse  v.  TeL  Co.,  44  N.  Y.  263 ;  Leonard  v.  Tel  Co.y 
41  id.  544 ;  Sqtdre  v.  W.  U,  Tel.  Co.,  98  Mass.  232 ;  Western 
Union  Tel.  Go.  v.  Hall,  124  U.  S.  444;  TJ.  S.  Tel.  Co.  v. 
Wenger,  55  Pa.  St.  262 ;  3  Suth.  Dam.  307.) 

It  is  insisted  on  behalf  of  the  defendant  that  the  court  erred 
in  excluding  from  the  consideration  of  the  jury  the  conditions 
printed  on  Form  Xo.  2.  It  is  settled  that  a  telegraph  com- 
pany, incorporated  under  the  general  statutes  of  this  state  may, 
by  contract,  limit  its  liability  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  the  non-delivery  of  messages 
caused  by  the  negligence  of  its  servants,  if  the  negligence  be 
not  gross,  to  the  amount  received  for  sending  the  dispatch. 
{Breese  v.  V.  S.  Tel.  Co.,  48  N.  Y.  132;  XileyY.  W.  U.  Tel. 
Co.,  109  id.  236.)  But  it  has  never  been  decided  by  the  court 
of  last  resort  that  such  a  company  can,  by  notice,  limit  its 
liability  for  such  mistakes  or  delays. 

Breese  v.  U.  S.  Teh  Co.  (45  Barb.  274 ;  48  N.  Y.  132), 
arose  out  of  the  erroneous  transmission  of  a  message  written 
on  a  blank  containing  printed  conditions,  and  it  was  held  that  a 
party  by  writing  his  dispatch  on  the  blank  assented  to  the  printed 
terms  and  conditions.  In  discussing  the  question  it  was  said : 
"  They  (telegraph  companies)  can  thus  limit  their  liability  for 
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mistake  not  occasioned  by  gross  negligence  or  willful  miscon- 
duct, and  this  they  can  do  by  notice  brought  home  to  the  sender 
of  the  message,  or  by  special  contract  entered  into  with  him." 
We  think  this  remark  cannot  be  regarded  as  an  adjudication 
tliat  the  common-law  liability  of  a  telegraph  company  may  be 
limited  by  a  mere  notice,  unless  it  is  brought  to  the  personal 
knowledge  of  the  sender  of  the  message,  and  he  is  shown  to 
have  assented  to  it.  In  this  state  a  common  carrier  may,  by 
an  express  contract  with  the  shipper,  exempt  itself  from 
liability  for  loss  or  damage  occasioned  by  the  negligence  of 
its  servants.  (  Wells  v.  N.  T.  C.  B.  R.  Co.,  24  K  Y.  181 ; 
Bis8d  N.  r.  a  R.  R.  Co.,  25  id.  442;  Raucher  v.  iV^. 
r.  a  R.  R.  Co.,  49  id.  263 ;  Cragin  v. 
R.  Co.,  51  id.  61;  Spinetti  v.  Adas  S. 
71;  Mynurd  v.  Syr.,  B.  &  N.  Y.  R. 
180;  Wheeler  on  Carriers,  76,  86.)  But  a 
cannot,  by  notice,  limit  its  common-law  liability  to  safely 
carry  and  deliver  goods  without  evidence  of  the  shipper's 
assent  to  the  limitation  proposed.  {HoUister  v.  Nowlen,  19 
Wend.  234 ;  Cole  v.  Goodwin,  Id.  251 ;  Clark  v.  Faxton^ 
21  id.  153 ;  Camden,  etc..  Trans.  Co.  v.  Belknap,  Id.  354 ; 
Dorr  V.  N.  J.  SUam  Nav.  Co.,  11  K  Y.  485 ;  Blossom  v. 
Dodd,  43  id.  264.) 

Telegraph  companies  organized  like  the  defendant  under 
chapter  265  of  the  Laws  of  1848,  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  like  companies  incorpo- 
rated for  the  carriage  of  goods  and  passengers,  owe  duties  to  the 
public.  Such  corporations,  like  railroads,  may  exercise  the 
right  of  eminent  domain,  and  they  are  required  to  exercise 
due  diligence  to  transmit  with  celerity  and  skill  all  messages 
delivered  to  them,  subject  to  such  reasonable  rules  as  may  be 
adopted  to  protect  their  rights  and  facilitate  the  performance 
of  their  duties.  They,  like  common  carriers  have  become 
necessary  instrumentalities  for  conducting  the  business  of  the 
country,  and  they  owe  the  same  duty  to  the  public  and,  we 
think,  should  be  held  to  the  same  rule  in  respect  to  their  right 
to  limit  their  liability  by  notice.     In  this  state  the  doctrine 
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that  the  cominon-law  liability  could  not  be  limited  without  an 
express  contract  has  been  applied  to  individuals .  and  firms 
acting  as  common  carriers,  as  well  as  to  corporations. 

In  MacAndrew  v.  EieHric  Tel.  Co.  (17  Com.  B.  3),  it 
was  said  that  the  common-law  liability  of  a  telegraph  com- 
pany may  be  limited  by  notice,  but  the  report  of  the  case  does 
not  show  whether  the  message  was  written  on  a  blank  with  or 
without  conditions.  But  in  England  it  was  held  that  carriers 
could,  by  notice,  limit  their  liability  for  the  loss  of  goods,  even 
in  cases  of  gross  negligence,  which  resulted  in  statutes  provid- 
ing that  their  liability  could  not  be  limited  except  by  an 
express  contract,  (§  6,  chap.  68, 11  Geo.  IV.  and  1  Wm.  IV; 
§  7,  chap.  31,  17  &  18  Vic.) 

In  Clement  v.  West&m  Union  Tel.  Co.  (137  Mass.  463),  a 
message  not  written  upon  one  of  the  defendant's  blanks  was 
sent  to  its  ofiice  for  transmission.  It  was  forwarded  in  due 
time,  but  was  not  delivered  by  the  office  at  which  it  was 
received.  In  an  action  brought  for  the  recovery  of  damages 
occasioned  by  the  failure  to  deliver,  it  appeared  that  the  plain- 
tiff's agent  who  sent  the  message  knew  the  terms  and  condi- 
tions on  which  the  defendant,  by  its  rules,  provided  that 
messages  should  be  sent  over  its  line  as  set  forth  in  the  blank 
then  in  use  by  it,  and  it  was  held  tliat  this  knowledge  of  the 
plaintiff's  agent  was  binding  upon  him,  and  that  no  recovery 
could  be  had. 

In  the  case  last  cited  a  different  rule  was  applied  to  tele- 
graph companies  from  the  one  applied  by  the  same  court  to 
express  companies.  In  Goti  v.  Dinsmore  (111  Mass.  45)  the 
plaintiff  shipped  goods  by  express,  not  taking  at  the  time  the 
usual  receipt  containing  printed  conditions  limiting  the  lia- 
bility of  the  company,  with  which  the  plaintiff  was  familiar, 
he  having  been  in  its  employment  and  issued  many  such 
receipts.  It  was  held  that  mere  notice  brought  home  to  the 
owner  of  the  goods,  by  which  the  carrier  seeks  to  limit  its 
common-law  liability,  and  the  terms  of  which  are  not  expressly 
assented  to,  were  insufficient  to  defeat  a  claim  for  loss.  The 
court  said :  "  Nor  does  the  knowledge  of  the  regulation  which 
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die  plaintiff  had  previously  acquired  while  in  defendant's 
employment  subject  him  to  limitations  imposed  by  the  receipt." 
In  Ellis  V.  American  Teh  Co,  (13  Allen,  226)  the  reasons  are 
clearly  and  satisfactorily  stated  for  the  existence  of  the  rule  that 
telegraph  companies  are  not,  unless  they  so  expressly  contract, 
held  to  warrant  or  insure  the  accurate  transmission  or  prompt 
delivery  of  messages,  and  are  only  liable  for  negligence.  But 
we  find  no  satisfactory  reason  in  this  or  in  any  case  for  a  rule 
that  such  companies  may,  by  notice,  limit  their  liability  for 
negHgence,  nor  do  we  see  any  in  the  nature  of  the  business  in 
which  they  are  engaged.  Carriers  and  telegraph  companies 
are  alike  engaged  in  quoHi  public  employments,  and  persons 
are,  from  necessity,  compelled  to  employ  the  latter  without 
more  opportunity  for  choice  and  deHberation  than  when  they 
select  the  former.  As  before  shown,  the  liability  on  contract 
of  carriers  of  goods  which  is  implied  by  law  cannot  be  limited 
by  notice,  and  it  is  difficult  to  see  why  telegraph  companies 
should  be  permitted  to  limit  a  much  less  onerous  obligation  by 
a  mere  notice. 

The  judgment  should  be  affirmed,  with  costs. 

Bradley  and  Brown,  JJ.  (dissenting).  After  the  blank 
known  as  Form  No.  2  was  put  in  evidence  the  defendant's 
counsel  was  refused  permission  to  read  to  the  jury  the  rules  and 
regulations  printed  upon  said  blank,  and  which  stated  the  con- 
dition upon  which  all  messages  were  taken  by  the  company. 
In  substance  these  regulations  were  to  the  effect  that  the  com- 
pany would  not  be  liable  for  mistakes  in  the  delivery  of  a 
message,  whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the  same, 
unless  the  sender  should  order  the  message  telegraphed  back 
to  the  originating  office  for  comparison,  and  for  that  service 
one-lialf  the  regular  rate  was  to  be  cliarged  in  addition  to  the 
amount  received  for  sending  the  message. 

The  defendant  testified  that  he  had  no  knowledge  of  the 
terms  of  the  conditions  upon  the  Form  No.  2.  But  there  was 
ample  evidence  in  the  case  from  which  the  jury  could  have 
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found  that  the  plaintiff  knew  of  these  regulations,  and  that  all 
messages  received  by  the  company  were  sent  over  its  wires 
subject  thereto. 

If  the  jury  had  so  found  it  would  have  also  been  permis- 
sible for  them  to  find  that  the  message  in  question  was  sent 
subject  to  such  conditions,  and  that  the  defendant's  liability 
was  limited  to  the  amount  charged  for  sending  the  message. 

A  special  and  express  contract  is  not  necessary  to  limit  the 
liability  of  the  telegraph  company  for  mistakes  in  the  trans- 
mission of  messages,  and  in  this  respect  such  corporations 
differ  from  common  carriers.  The  reasons  for  this  distinc- 
tion are  very  clearly  pointed  out  in  ICllis  v.  American  Tel. 
Co,  (13  Allen,  220),  and  in  the  views  there  expressed  we 
concur. 

In  that  case  the  message  was  written  upon  one  of  the  blanks 
of  the  corporation,  upon  which  was  printed  the  rules  of  the 
company  limiting  its  liability. 

In  Clement  v.  Western  Union  Telegraph  Co.  (137  Mass. 
463)  the  message  was  not  written  upon  one  of  the  defendant's 
blanks,  but  on  its  delivery  to  the  defendant  it  was  upon  a 
plain  piece  of  paper.  Tlie  condition  upon  which  defendant, 
by  its  rules,  provided  that  messages  should  be  sent  over  its 
line  as  set  forth  in  the  f onn  of  a  blank  in  use  by  it  were,  how- 
ever, known  to  the  plaintiff's  agent,  such  blanks  having  been 
frequently  used  by  him,  and  it  was  accordingly  held  that  a 
finding  was  warranted  that  the  contract  was  entered  into  sub- 
ject to  the  stipulations  contained  upon  such  blanks,  and  that 
the  plaintiff  could  recover  only  the  cost  of  the  message. 
•  We  can  see  no  conflict  between  this  case  and  Gott  v.  Dins- 
more  (111  Mass.  45),  cited  in  the  prevailing  opinion,  the  latter 
being  an  action  against  an  express  company  for  the  loss  of  a 
trunk,  and  was  disposed  of  by  the  application  of  rules  of  law 
applicable  to  common  carriers. 

In  this  state  it  has  been  decided  that  a  telegraph  company 
is  not  a  common  carrier,  and  is  not  subject  to  the*peculiar 
liability  of  common  carriers.  {Breese  v.  U.  S.  Telegraph  Co.^ 
48  X.  Y.   132 ;    Schwartz  v.  A.  d:  P.  Telegraph   Co.,  18 
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Hun,  158 ;  KUey  v.  Western  Union  Telegraph  Co,^  109  N. 
T.  231.) 

In  the  case  last  cited,  in  speaking  of  the  regulations  limiting 
the  liability  of  the  company  unless  the  message  was  repeated, 
it  was  said  "  that  a  telegraph  company  has  the  right  to  exact 
such  a  stipulation  from  its  customers  is  the  settled  law  in  this 
and  most  of  the  states  of  the  union  and  in  England. 

"The  authorities  Wd  tiiat  telegraph  companies  are  not  under 
the  obligation  of  common  carriers.  They  have  the  right  to 
make  reasonable  regulations  for  the  transaction  of  their  business 
and  to  protect  themselves  from  liabilities  which  they  would 
otherwise  incur  through  the  carelessness  of  their  numerous 
agents  and  the  mistakes  and  defaults  incident  to  the  transaction 
of  their  peculiar  business. 

"  The  stipulation  printed  in  the  blank  in  use  in  this  case  has 
frequently  been  under  consideration  in  the  courts  and  has 
always  in  this  state  and  generally  elsewhere  been  upheld  as 
reasonable." 

In  that  case  the  message  was  written  upon  one  of  the  printed 
forms  of  the  defendant  and  it  was  decided  that  the  plaintiff 
would  be  held  by  the  use  of  the  blank  and  its  delivery  to  the 
company,  to  have  assented  to  the  condition  thereon  although 
he  might  not  have  known  their  precise  terms ;  and  the  Massar 
chusetts  case  referred  to  and  the  Breeze  case  and  Schwartz  case 
were  cited  as  authorities  for  such  decision. 

The  authorities  cited  estabUsh  in  our  opinion  the  rule  that 
a  telegraph  company  may  limit  its  liability  for  mistakes  in  the  . 
transmission  of  messages  by  reasonable  regulations  brought  to 
the  knowledge  of  its  customers,  and  had  the  jury  f  oimd,  as  tliey 
might  have  done  upon  the  evidence  in  this  case,  that  the  plain- 
tiff knew  that  such  regulations  had  been  established  and  that 
the  defendant's  liability  was  limited  to  the  amoimt  charged  for 
sending  the  message  unless  it  was  ordered  to  be  telegraphed 
back  it  would  also  have  been  permissible  for  them  to  find 
that  he  contracted  with  the  defendant  upon  such  condition. 
Whether  the  court  would  have  been  justified  upon  a  finding 
of  knowledge  of  these  conditions  upon  plaintiff's  part  in  hold- 
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ing  as  a  matter  of  law  that  he  mnst  be  deemed  to  have  asseirted 
to  the  condition,  it  is  unnecessary  to  here  state,  in  view  of  the 
fact  that  the  judgment  is  to  be  affirmed. 

The  views  now  expressed  suflBciently  indicate  the  difference 
existing  between  the  majority  and  minority  of  the  court. 

It  was  material  to  a  proper  disposition  of  the  case  that  the 
regulations  printed  upon  the  blank  put  in  evidence  should  have 
been  read  to  the  jury  and  it  was  error  for  the  comi;  to  exclude 
them  and  for  such  error  the  judgment  should  be  reversed  and 
a  new  trial  granted. 

All  concur  with  Follett,  Ch.  J.,  except  Bradley  and 
BrowN|  JJ.,  dissenting  and  Haioht  J.,  not  sitting. 

Judgment  affirmed. 


John  Horey,  Respondent,  v.  The  Village  of  Haverstraw, 

Appellant. 

A  highway,  although  properly  laid  out,  if  opened  and  worked  for  a  part 
of  the  distance  only,  as  described  in  the  survey,  after  the  lapse  of  more 
than  six  years,  ceases,  as  to  the  part  not  opened,  to  be  a  highway  for 
any  purpose. 

It  seems,  the  burden  of  showing  that  a  portion  has  so  ceased  to  be  a  high- 
way rests  upon  the  parties  claiming  it. 

The  requirement  of  the  statute  (1  R.  S.  520,  §  09,  as  amended  by  chap. 
311,  Laws  of  1861)  that  a  highway  must  be  opened  and  worked  within 
six  years,  implies  that  it  must  be  made  passable  as  a  highway  for  public 
travel;  it  need  not  be  made  a  first  class  road,  or  be  finished,  but  it  must 
be  worked  sufficiently  to  enable  the  public  to  pass  over  it. 

So,  also,  where  a  road  has  not  been  used  and  traveled  as  a  highway  for  six 
years  and  has  for  that  period  been  made  impassable  for  conveyances  by 
being  fenced  off,  or  by  excavations  therein,  its  legal  character  as  a  high- 
way is  destroyed;  and  this,  although  in  the  beginning  of  the  non-user 
the  road  was  rendered  impassable  by  a  trespasser. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  neglect  to  keep  one  of  its  streets  in  repair,  it  appeared 
that  the  street  in  question  was  regularly  laid  out,  and  up  to  the  inter- 
section with  another  street,  was  opened  and  worked;  but  that  the  portion 
where  the  accident  happened  was  not  worked  and  never  had  been  used 
as  a  highway,  and  for  more  than  six  years  had  been  closed  by  a  fence 
across  it,  and  there  was  no  access  thereto  except  from  private  property; 
also,  that  it  had  been  rendered  impassable  for  public  travel  by  deep 
SioKBLs — YoL.  LXXIX.        35 
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excavatioQS  therein,  and  that  sand  and  clay  were  excavated  therefrom 
and  carried  away  by  private  parties,  without  hindrance  from  the  town 
officials  or  the  public.  Plaintiff  entered  thereon  from  private  property. 
Held,  that  the  locus  in  quo  was  not  a  highway;  and  so,  that  plaintiff 
was  not  entitled  to  recover. 
Ilorey  v.  Village  of  ffaterstraw  {H  Hun,  856),  reversed. 

(Argued  December  1,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1888,  whicli  affirmed  a  judgment  in  favor 
of  the  plaintiflF  entered  upon  a  verdict,  and  affinned  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  arising  from 
the  alleged  negligence  in  allowing  a  highway,  known  as  War- 
ren avenue,  to  remain  out  of  repair,  in  consequence  of  which 
plaintiff  fell  and  broke  his  leg. 

The  facts,  so  fiar  as  material,  are  stated  in  the  opinion. 

Calvm  Frost  for  appellant.  The  place  where  the  plaintiff 
fell  was  not  a  highway,  and  so  defendant  was  under  no  obliga- 
tion to  keep  it  in  repair.  (Crane  v.  Fox^  16  Barb.  184 ;  Mar- 
tin  V.  People,  23  111.  395;  Zyon  v.  Munson,  2  Cow.  426; 
Christy  v.  Newton,  60  Barb.  332;  Bechwith  v.  Whalen,  5 
Lans.  3Y6 ;  Vandemarh  v.  Porter,  40  Hun,  397.)  The  plain- 
tiff was  guilty  of  contributory  negligence  and  is  precluded  from 
a  recovery.  {Dygert  v.  Schmch,  23  Wend.  446 ;  Van  Sehaick 
Y.  H.  P.,  etc.,  Co.,  43  N.  Y.  527 ;  Carolm  v.  Mayor,  etc.,  6  Boew. 
15 ;  Durkin  v.  City  of  Troy,  61  Barb.  437 ;  Cummiris  v.  City  of 
Syracuse,  100  N.  Y.  637 ;  Oicen  v.  II.  P.  P.  P.  Co.,  35  id.  518 ; 
Hawkins  v.  Cooper,  8  C.  &  P.  473 ;  Williams  v.  Pichards,  3 
id.  81 ;  Barnes  v.  Cole,  21  Wend.  188  ;  Hatfield  v.  Poper,  21 
id.  615 ;  Spencer  v.  U.,  etc.,  P.  P.  Co.,  5  Barb.  338 ;  Uarlmo 
V.  Humiston,  6  Cow.  189 ;  Hall  v.  Smith,  78  N.  Y.  480 ; 
Piceman  v.  Havemeyer,  84  id.  647 ;  Havens  v.  E.  P.  Co.,  41 
id.  298 ;  Wilcox  v.  P.,  W.  &  0.  P.  P.  Co.,  39  id.  358 ;  Garion 
Y.  E.  P.  Co.,  45  id.  660 ;  Tolman  v.  S.  B.  cfe  N.  Y.  P.  P. 
Co.,  98  id.  198 ;  Connolly  v.  N.  Y.  C.  P.  P.  Co.,  88  id.  446 ; 
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<}omale8  v.  N,  Y.  cfe  IT.  R.  li.  Co.,  38  id.  440.)  The  court 
-erred  in  excluding  the  question  which  tended  to  show  that 
there  was  another  way  by  which  plaintiff  could  have  gone  to 
his  home,  not  much  further.  {Carolua  v.  Mayor,  etc.,  6  Bosw. 
S2.)  The  order  laying  out  Warren  avenue  was  void,  because 
it  purported  to  lay  out  a  liighway  more  than  four  rods  in 
width  — eighty  feet.  (Laws  of  1801,  chap.  186,  §  17;  Laws 
of  1811,  chap.  97,  §  2  ;  1  E.  S.  526,  §  132 ;  Snyder  v.  Plass, 
58  K  T.  465 ;  MiUa  v.  O'DeU,  98  id.  326.)  There  was  no 
aufiicient  proof  of  dedication  of  Warren  avenue  to  the  public. 
{In  re  Hand  St,,  52  Hun,  206 ;  In  re  Pvhlic  Parks,  53  id. 
556 ;  Commonwealth  v.  Newbury,  2  Pick.  57 ;  N,  F.  S.  B, 
Co,  V.  Beekman,  66  N.  Y.  269.)  There  was  no  sufficient  user 
to  prove  a  public  street.  There  was  no  proof  of  public  travel 
more  than  twenty  years  before  the  trial,  1887,  and  the  pre- 
tended laying  out  was  1868.  {In  re  Shewangunh  Kill,  100 
N.  Y.  642.) 

Alomo  WJieeler  for  respondent.  Warren  avenue,  the 
avenue  in  which  the  injury  to  the  plaintiff  occurred,  was  a 
public  highway,  {Beckwith  v.  Whalen,  65  N.  Y.  332 ;  Amhrey 
v.  Hinds,  46  Barb.  624 ;  Biggs  v.  PhiUips,  103  N.  Y.  77; 
People  V.  Kingman,  24  id.  560.)  Defendant  was  chargeable 
with  negligence.  {Todd  v.  City  of  Troy,  61  N.  Y.  507; 
Sewell  V.  City  of  Cohoes,  75  id.  45 ;  Russell  v.  Village  of 
Canastota,  98  id.  496.)  The  evidence  presents  a  state  of  facts 
which  clearly  justified  the  court  in  submitting  the  question  of 
contributory  negligence  to  the  jury.  {Thomas  v.  Mayor,  etc., 
15  Wkly.  Dig.  378 ;  Kain  v.  Smith,  89  N.  Y.  375 ;  Palm^ 
v.  PeaHng,  93  id.  7;  Twogood  v.  Mayor,  et<i.,  102  id.  216 ; 
Shook  V.  City  of  Cohoes,  23  Wkly.  Dig.  4 ;  Bullock  v.  Mayor, 
^tc.,  99  N.  Y.  654;  Evam  v.  City  of  TJtica,  69  id.  166; 
Fitzgerald  v.  City  of  Binghamton,  40  Hun,  332.)  No 
•question  was  raised  upon  the  trial  as  to  the  original  legal 
■establishment  of  Warren  avenue  as  a  public  highway,  either^ 
"by  motion  for  nonsuit  or  by  the  requests  to  charge  the  jury, 
And  so,  such  question  cannot  be  raised  here.     (Baylies  on  N 
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T.  &  App.  275;  Wellington  v.  Morey,  90  N.  Y.  666 ;  Camp- 
Ml  V.  Birch,  60  id.  214;  DeUney  t.  Brtttj  61  id.  78  ;  Coate» 
V.  Bank  of  Emporia,  91  id.  20.) 

Parker,  J.  The  plaintiff  alleged  that  his  injuries  were 
occasioned  by  the  neglect  of  the  defendant  to  keep  in  safe 
and  proper  condition  for  public  travel  a  certain  street  within 
the  corporation  limits  known  as  Warren  avenue. 

The  defendant  denies  that  the  place  where  the  accident 
occurred  was,  at  the  time  of  its  happening,  a  public  highway. 

An  order  laying  out  Warren  avenue,  as  such,  was  made  and 
filed  in  1868,  but  defendant  asserted  that  easterly  from  a  point 
a  little  west  of  the  intersection  of  Rockland  street  it  had 
ceased  to  be  traveled  or  used  a£  a  highway  for  six  years  prior 
thereto,  and,  therefore,  as  provided  by  chapter  311  of  the 
Laws  of  1861,  had  ceased  to  be  a  highway  for  any  purpose. 

The  question  is  presented  on  this  review  by  exceptiona 
taken :  (1)  To  the  charge  of  the  court  that  it  "  never  ceased  to 
be  a  public  highway  by  reason  of  this  excavation,  not  for  an 
instant."  (2)  To  the  refusal  of  the  court  to  charge  "  that  if 
the  part  of  Warren  avenue  east  of  Rockland  street  has  not 
been  traveled  or  used  as  a  highway  for  six  years  before  the 
time  of  the  injury,  such  part  of  the  street  ceased  to  be  a  public 
highway  for  any  purpose,  and  the  defendant  was  not  bound 
to  keep  it  in  repair." 

The  introduction  of  evidence  showing  that  Warren  avenue 
had  been  legally  laid  out  as  a  highway,  raised  the  presumption 
of  its  continuance  as  such.  The  burden  of  establishing  that  a 
portion  of  it  had  ceased  to  be  a  highway,  therefore,  rested  upon 
the  defendant.  It  is  conceded  tliat  from  a  point  a  little  west 
of  Rockland  street  to  Broadway  it  still  remains  a  public  street, 
but  that  from  such  point  easterly  towards  the  Hudson,  the 
defendant  asserts  it  had  ceased  to  be  such  before  the  plaintiff 
was  in jurei  It  does  not  follow  tliat  because  a  portion  of  that 
which  was  originally  laid  out  as  a  continuous  highway  remains 
such  that  all  of  it  does.  If  a  part  of  it  cease  to  be  traveled 
and  used  for  a  period  of  six  years,  the  public  in  the  meantime 
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using  Bome  other  route,  such  part  is  no  longer  a  highway. 
{Lyon  V.  Munsmi^  2  Cowen,  426.)  A  highway  opened  and 
worked  for  a  part  of  the  distance  only,  as  described  in  the  sur- 
vey, but  not  on  a  particular  portion  thereof  until  after  the 
lapse  of  more  than  six  years,  ceases,  as  to  such  part,  to  be  a 
highway  for  any  purpose.  {Christy  y.  Newton^  60  Barb.  332.) 
The  statute  which  provides  that  "all  highways  that  have 
ceased  to  be  traveled  or  used  as  highways  for  six  years,  shall 
cease  to  be  a  highway  for  any  purpose,"  also  provides  that 
"every  highway  hereafter  to  be  laid  out  that  shall  not  be 
opened  and  worked  within  a  like  period  (six  years),  shall  cease 
to  be  a  road  for  any  purpose  whatever." 

The  provision  last  referred  to  was  before  this  court  in  Beck- 
with  V.  Whalen  (70  N.  Y.  430).  It  appeared  that  the  high- 
way as  laid  out  had  been  worked  to  some  extent  down  to  a 
raceway  whi^h  was  twice  bridged  and  some  other  work  done, 
but  that  over  a  marsh  about  200  feet  in  all  no  attempt  had 
been  made  to  render  the  road  passable  for  teams  and  wagons. 
The  court  said :  "  Highways  are  for  public  use  to  enable  the 
public  to  pafis  and  repass  with  teams  and  vehicles,  such  as  are 
ordinarily  used ;  and  when  a  highway  laid  out  shall  remain 
unopened  and  un worked  for  six  years,  the  statute  declares  that 
it  shall  cease  to  be  a  highway  for  any  purpose.  The  require- 
ment to  open  and  work  a  highway,  implies  that  it  must  be 
made  passable  as  a  highway  for  public  travel.  It  need  not  be 
a  first-class  road,  it  need  not  be  finished,  but  it  must  be  sufli- 
cient  to  enable  the  public  to  pass  over  it." 

While  the  court,  in  the  case  from  which  we  have  quoted, 
did  not  have  under  consideration  the  provision  declaring  that 
failure  to  use  a  highway  for  six  years  shall  operate  to  destroy 
it,  it  did  have  before  it  that  portion  oi  the  same  section  which 
declares  that  a  failure  to  open  and  work  a  highway  within  six 
years  after  its  laying  out  shall  have  the  same  effect.  Its  deci- 
sion, therefore,  seems  to  make  clear  not  only  the  general  pur- 
pose, but  the  scope  oi  the  entire  statute. 

As  a  road  is  declared  not  to  be  opened  and  worked,  within 
the  meaning  of  the  statute,  which  is  not  made  passable  for 
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teams  within  six  years,  so  a  road  which  for  six  years  is  not  only 
not  used  and  traveled,  but  is  impassable  for  conveyances  of 
any  kind,  is  fenced  off  and  the  public  travel  by  another  route, 
presents  a  situation  upon  which  the  statute  must  operate  to 
destroy  its  legal  character  as  a  highway.  And  it  matters  not 
that  at  the  beginning  the  road  was  rendered  impassable  and 
fenced  off  by  a  trespasser.  Indeed,  such  must  always  be  the 
case,  unless  it  be  done  by  the  public  authorities.  The  public 
can  be  protected  by  the  highway  officials  whose  duty  it  is  to 
see  to  it  that  all  public  highways  are  kept  in  proper  condition 
for  public  travel.  They  are  not  only  charged  with  a  duty  to 
do  so,  but  are  provided  with  the  legal  machinery  necessary  to 
prevent  trespassers  from  doing  damage  to  highways,  and  the 
means  necessary  to  restore  them  to  a  s^e  and  passable  condi- 
tion for  travel  after  injury  done.  And  if  they  neglect  this 
duty  or  refuse  to  perform  it  for  a  period  of  six  years  and  the 
travehng  public  acquiesce,  so  that  in  all  that  time  no  one  can 
or  does  make  use  of  the  highway,  it  ceases  to  be  such. 

This  question  was  not  before  the  court  in  Driggs  v.  Phillips 
(103  N.  Y.  77).  It  was  not  suggested  in  that  case  that  the 
highway  had  ceased  to  be  such  because  of  non-user,  and  an 
obstruction  to  travel  for  six  years.  Plaintiff  encroached  upon, 
but  did  not  obstruct  the  highway.  Non-user  did  not  result 
from  this  act  And  the  attention  of  the  court  was  not  even 
called  to  the  statute  which  the  defendants  rely  upon  here. 

The  accident  to  the  plaintiff  occurred  September  26,  1886, 
within  the  boundaries  of  a  high  way  laid  out  in  1868,  known  as 
Warren  avenue.  At  that  time  it  extended  from  Broadway 
easterly  towards  the  Hudson  river.  But  at  the  time  of  the 
accident  the  road  was  only  open  and  used  from  Broadway  east 
to  a  point  about  210  feet  west  of  Rockland  street,  which  inter- 
sected with  Warren  avenue  from  the  south.  There  a  fence  was 
maintained  across  Warren  avenue,  and  the  public  drove  either 
in  a  southerly  or  northerly  direction  over  roads  which  were 
not  laid  out  as  highways,  but  which  they  were  accustomed  to 
use.  From  near  the  fence  crossing  the  avenue  easterly  past 
the  place  of  the  accident  and  for  its  entire  length,  the  evidence 
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shows  that  at  the  time  of  the  accident  this  highway  was  impass- 
able, not  alone  because  of  the  fence  (which  had  been  erected 
as  a  guard  to  the  public),  but  because  of  excavations  which 
had  been  made  in  securing  material  for  the  manufacture  of 
brick.  In  this  immediate  vicinity  it  appears  that  below  the 
surface  there  is  about  twenty  feet  of  sand,  and  then  is  reached 
a  bed  of  clay.  Now,  from  the  fence  east  until  within  forty 
feet  of  the  place  of  injury,  the  sand  had  been  removed,  and, 
still  below  it  the  clay  had  been  excavated  to  a  depth  of  about 
thirty  feet,  making  a  total  depth,  from  the  original  surface  of 
the  road,  of  about  fifty  feet.  At  the  point  where  plaintiff 
entered  from  private  property  within  the  boundaries  of  Warren 
avenue  (so  called)  the  sand  had  been  removed,  so  that  he  was 
twenty  feet  below  tlik  original  surface  of  the  road.  West- 
wardly  for  about  forty  feet  w^as  a  bench  of  clay  twelve  feet 
lower  still,  and  then  was  reached  the  line  of  excavation  of  the 
depth  of  fifty  feet  already  referred  to.  Plaintifl^  fell  from  the 
level  upon  which  he  entered  the  avenue  to  the  bench  of  clay 
twelve  feet  below. 

In  addition  to  a  description  of  the  condition  of  that  which 
had  once  been  laid  out  and  used  as  a  highway  to  which  we 
have  but  briefiy  alluded,  the  defendant  offered  evidence  tend- 
ing to  show  that  it  was  impassable  for  teams  and  had  been  for 
a  period  of  more  than  six  years  before  the  injury. 

Leavilette  Wilson,  a  surveyor,  sworn  in  behalf  of  the  plaintiff, 
testified  in  effect,  that  while  the  highway  was  laid  out  in  1*868, 
it  was  never  opened  and  worked  as  a  public  street.  That  in 
1875,  nearly  eleven  years  before  the  accident,  a  fence  was 
built  partly  across  Warren  avenue,  but.  a  little  further  east 
than  its  present  location,  and  that  from  some  time  in  that  year 
the  street  was  dug  away;  that  from  1879,  the  whole  of  the 
street  had  been  excavated  so  that  it  could  not  be  entered  from 
Kockland  street  at  all.  The  plaintiff  attempted  to  show  that 
as  late  as  the  year  1883  teams  were  driven  upon  the  highway 
at  the  point  in  question.  Defendant's  witness  Van Valen,  who 
was  for  a  nimiber  of  years  president  of  the  village,  testified 
that  not  in  eight  or  ten  years  has  there  been  a  place  east  of 
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the -fence  across  the  street  where  a  person  could  drive  upon 
"Warren  avenue,  except  from  private  property. 

We  need  not  consider  further  the  evidence  presented  by 
this  record,  for  we  have  ah^ady  gone  far  enough  to  make  it 
appear  that  if  the  jury  beUeved  the  evidence  most  favorable 
to  the  defendant  they  could  have  found  that  for  more  than 
six  years  previous  to  September  26,  1886,  from  the  fence 
across  Warren  avenue,  to  the  extreme  easterly  end  thereof  as 
originally  laid  out,  it  was  impassable  for  teams  and  vehicles, 
that  it  was  not  traveled  or  used  by  anyone  for  highway  pur- 
poses during  that  period,  but  was  fenced  off  and  the  sand  and 
clay  excavated  and  carried  away  by  private  parties  without 
hindrance  by  the  town  oflScials  or  the  public. 

Had  they  found  such  to  be  the  fact  •the  defendant  would 
have  been  entitled  to  a  verdict  on  the  ground  that  the  locus 
in  qiw  was  not  a  public  highway,  and,  therefore,  the  defend- 
ant did  not  owe  to  the  plaintiff  the  duty  of  keeping  it  in 
repair. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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The  Elmira  Iron  and  Steel  Kolling  Mill  Company, 
Appellant,  v.  Nathaniel  C.  Harris,  Impleaded,  etc., 
Kespondent. 

One  who  has  been  a  known  and  recognized  partner  in  a  firm,  but  who  has 
withdrawn  therefrom,  can  only  relieve  himself  from  liability  for  subse- 
quent transactions  between  his  former  partner  in  the  firm  name  and 
third  persons,  who  are  unaware  of  the  change,  by  giving  notice  of  his 
withdrawal. 

A  notice  of  dissolution  published  in  a  local  newspaper,  only  affects  those 
who  previously  had  not  dealt  with  the  firm,  but  thereafter  deal  with  the 
remaining  members;  it  does  not  operate  as  a  notice  to  one  with  whom 
the  firm  had  business  relations  prior  to  the  publication;  as  to  them, 
actual  notice  is  necessary. 

It  se^ms  this  rule  does  not  apply  to  a  dormant  partner,  that  is,  one  who 
took  no  part  in  the  buaness  and  whose  connection  with  it  was  unknown. 
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The  defendants  entered  into  an  agreement,  by  the  terms  of  which  they 
formed  a  copartnership  under  the  name  of  B.  &  Co.,  for  the  purpose 
of  carrying  on  a  business  specified.  It  was  agreed  that  defendant  H. 
should  not  give  his  attention  to  the  business,  but  that  he  "  shall  be  con- 
sulted in  the  business,  and  all  the  plans  and  operations  of  the  firm  shall 
be  made  and  done  with  the  advice  of  the  firm."  The  other  defendants 
were  to  give  their  whole  time  and  attention  to  the  business.  Under  this 
agreement  the  business  was  carried  on;  H.  was  engaged  in  other  busi- 
ness, but  he  took  part,  to  some  extent,  in  its  financial  management  and 
in  correspondence  with  creditors,  writing  letters  in  his  own  name  and  in 
that  of  the  firm,  and  his  copartners  informed  persons  dealing  with  the 
firm  that  he  was  a  partner.  In  an  action  brought  upon  an  alleged  firm 
indebtedness,  II.  defended  on  the  ground  that  before  the  indebtedness 
was  incurred,  he  retired  from  the  firm.  It  appeared  that  notice  of  the 
dissolution  was  published  in  a  local  paper,  but  that  the  business  was 
continued  in  the  same  firm  name.  Plaintiff  had  dealt  with  the  firm 
before  the  withdrawal  of  H.,  and  had  no  notice  of  his  withdrawal;  it 
had  no  knowledge  in  fact  that  he  had  ever  been  a  partner;  H.  also  testi- 
fied that  at  the  time  of  the  formation  of  the  partnership,  it  was  said 
that  it  should  not  be  made  public  and  evidence  was  given  on  his  behalf 
to  the  effect  that  it  was  not  generally  understood  that  he  was  a  partner. 
Ileld  {Haiout,  J.,  dissenting),  that  H.  was  liable;  that  under  the  part- 
nership agreement,  he  was  not  a  dormant  but  an  active  partner;  and  that 
a  submission  of  that  question  to  the  jury  was  error;  also  that  the  lia- 
bility of  H.  was  not  changed  by  the  fact  that  plaintiff  did  not  know  be 
-     ^as  a  partner. 

<Argued  December  2, 1890 ;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  30,  1887,  whicli  aflSrmed  a  judgment  in  favor 
of  the  defendant,  Nathaniel  C.  Harris,  entered  upon  a  verdict 
and  aflSmied  an  order  denying  a  motion  for  a  new  trial. 

The  action  is  brought  to  recover  upon  liabilities  of  the  firm 
of  Blood  &  Co.,  originally  composed  of  the  defendants. 

Tlie  defendant  Harris  alone  defends,  and  upon  the  ground 
that  several  years  prior  to  the  transactions  upon  wliich  this 
action  is  founded  he  liad  withdrawn  from  the  firm. 

It  appears  that  the  plaintiff  had  had  dealings  with  Blood  & 
Co.  prior  to  Harris'  withdrawal,  and  that  notice  of  such  with- 
drawal was  not  given  to  the  plaintiff.  But  the  defendant  insists 
SiCKELs— YoL.  LXXIX.        36 
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that  he  was  a  dormant  partner  and,  therefore,  not  bound  to  give 
notice  of  his  retirement  from  the  firm  to  those  with  whom  the 
firm  had  dealt  prior  thereto,  in  order  to  relieve  himself  from 
liability  for  an  indebtedness  subsequently  incurred  by  those  who 
continued  to  carry  on  the  business  under  the  same  firm  name. 
On  the  1st  day  of  January,  1862,  John  P.  Blood,  Samuel 
N.  Blood  and  the  defendant,  Nathaniel  C.  Harris,  entered  into 
an  agreement  in  writing,  the  material  parts  of  which  are  as 
follows :  "  The  said  parties  have  this  day  entered  into  a  copart- 
nership, and  by  these  presents  do  agree  to  become  copartners 
in  the  foundry,  machine  shop  business,  and  in  all  things  thereto 
belonging ;  and  also  in  buying  and  selling,  building  and  retail- 
ing all  sorts  of  ware,  goods  and  commodities  belonging  to  the 
foundry  and  machine  shop  business,  and  in  the  manufactory 
of  all  implements  of  husbandry,  and,  in  general,  all  business 
which  has  heretofore  been  carried  on  by  the  said  Blood,  and 
to  continue  for  the  term  of  ten  years  from  the  date  hereof,  if 
the  said  parties  shall  agree  in  their  business,  *  *  *  And 
it  is  further  agreed  and  understood  by  and  between  the  parties 
that  the  said  John  P.  Blood  and  Samuel  N.  Blood  are  to  give 
their  entire  personal  attention  to  the  management  of  the  busi- 
ness, which  is  to  be  located  and  carried  on  in  the  boro'  of 
Athens,  at  such  place  as  shall  be  agreed  upon  by  the  parties, 
and  said  John  P.  Blood  and  S.  N.  Blood  shall  have  six  hun- 
dred dollars  each  year  for  their  services  in  managing  the  busi- 
ness as  aforesaid,  to  be  drawn  from  the  company's  fund,  and 
neither  partner  shall  have  the  right  to  draw  any  fuither  sum 
without  the  written  consent  of  the  other  parties. 

"  The  said  J.  P.  and  S.  N.  Blood  agree  to  give  their  whole 
time  to  the  business  and  to  keep  an  accurate  book  or  books, 
with  entries  of  all  matters  of  business  belonging  to  the  firm, 
which  shall  be  accessible  to  both  the  parties  at  all  times  and 
for  all  purposes.  *  *  *  And  said  N.  C.  Harris  shall  be 
consulted  in  the  business ;  and  all  the  plans  and  operations  of 
the  firm  shall  be  made  and  done  with  the  advice  of  the  firm  ; 
and  the  said  N.  C.  Harris  to  have  and  receive  from  the  firm 
one  hundred  dollars  per  year  for  his  services  for  the  care  and 
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assistance  which  he  may  render  to  the  firm  without  giving  his 
personal  attention  to  the  business." 

Thereafter  and  until  about  October  25,  1869,  pursuant  to 
such  agreement,  the  parties  thereto  conducted  business  under 
the  firm  name  of  Blood  &  Co.  On  the  day  last  named,  Harris 
withdrew  from  the  firm  and  a  notice  of  the  dissolution  was 
published  in  one  issue  of  a  local  paper,  but  such  publication 
did  not  come  to  the  knowledge  of  the  plaintiff,  and  notice 
thereof  was  not  given  nor  attempted  to  be  given  to  the  plain- 
tiff otherwise  than  by  such  publication.  Thereafter  the  Bloods, 
together  with  G.  M.  Angier,  under  the  same  firm  name,  con- 
tinued the  business  without  interruption  until  March  21, 1876, 
when  they  made  a  general  assignment  for  the  benefit  of  their 
creditors.  Angier  worked  in  the  manufactory  as  a  shop-hand 
from  the  formation  of  the  firm  in  1862  down  to  the  date  of 
the  general  assignment,  and  during  all  this  time  there  was  no 
change  either  in  the  firm  name,  signs,  or  general  aspect  of 
affairs.  Whilst  Harris  was  a  member  of  the  firm  he  M'as 
engaged  in  other  business  and  took  no  part  in  the  making  of 
purchases  or  sales  for  the  firm.  He  paid  some  attention  to  the 
financial  part  of  the  business,  and  had  some  correspondence 
^vith  creditors  of  the  finn,  both  in  the  name  of  the  firm  and 
his  own.  He  testified  that  at  the  time  he  entered  into  the 
partnership,  it  was  said  that  it  should  not  be  made  public  — 
*^  shouldn't  be  talked  about  at  all,"  and  evidence  was  intro- 
duced in  his  behalf  tending  to  show  that  it  was  not  generally 
understood  that  he  was.  John  P.  Blood  testified  that  it  was 
known  by  quite  a  number  that  Mr.  Harris  was  a  member  of 
the  firm,  and  that  all  persons  dealing  with  the  firm  who  asked 
him  were  told  that  Mr.  Harris  was  a  member ;  that  he  could 
not  tell  how  many  he  told ;  that  they  told  the  parties  interested 
in  the  concern  to  know  who  the  partners  were,  and  that  it  was 
customary  for  the  firm  to  tell  who  were  the  members  of  the 
firm  to  those  dealing  with  it,  if  they  asked.  Samuel  1!^.  Blood 
testified  that  the  connection  of  Harris  with  the  firm  was  not 
kept  secret  by  him  at  all,  and  that  he  talked  of  it  generally 
whenever  the  question  came  up.     It  appears  that  the  plaintiff 
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did  not  know  until  after  its  dealings  with  tlie  firm  of  Blood  & 
Co.  were  at  an  end,  that  Harris  was  a  member  of  the  firm. 
The  plaintiffs  president  testified  that  no  inquiry  was  made  as 
^'  to  who  constituted  the  firm  of  Blood  &  Co.  *  *  *  ^e 
thought  tiie  credit  of  Blood  &  Co.,  when  we  first  commenced 
dealing  with  them,  was  good ;  we  inquired  and  ascertained 
that  the  credit  of  the  finn  was  good."  The  court  submitted 
to  the  jury  the  question  whether  Harris  was  an  ostensible  or 
dormant  partner,  with  instructions  that  if  they  should  find 
under  the  e\'idence  that  he  was  a  dormant  partner,  then  the 
defendant  was  entitled  to  a  verdict ;  otherwise  that  the  plain- 
tiff was  entitled  to  recover. 

Other  facts  appear  in  the  opinion. 

Frederick  Collin  for  appellant  To  relieve  a  retiring  part- 
ner from  subsequent  transactions  in  the  partnership  name,  with 
a  person  who  has  dealt  \vith  the  firm  before  the  dissolution, 
notice  of  the  dissolution  must  be  brought  home  to  the  person. 
(^Austin  V.  Holland^  69  N.  Y.  571 ;  Howell  v.  Adams^  68  id. 
^14 ;  Kenny  v.  Altwater^  77  Penn.  St.  34;  Elkinton  v.  Booth^ 
143  Mass.  479  ;  Clark  v.  FUicher,  96  Penn.  St.  416  ;  Kelley  v. 
llurlhurt^  5  Cow.  534.)  Under  tlie  agreement  of  January  1, 
1862,  and  the  firm  name  of  Blood  &  Co.,  in  completion  of  said 
agreement  Harris  became,  as  a  matter  of  law,  an  ostensible 
partner  with  John  P.  Blood  and  Samuel  X.  Blood.  {Saneet  v. 
Morrison,  103  K.  Y.  235  ;  Pringle  v.  Leverich,  97  id.  180 ; 

r.  iV.  Bank  v.  Underhill,  102  id.  336 ;  F.  cfc  M.  Bank  v. 
B.  i&  D.  Bank,  16  id.  125 ;  Lindley  on  Part.  237;  Baldwin 
V.  Burro7vs,  47  K  Y.  199 ;  C  C.  S.  Bank  v.  Walker,  ^  id. 
424 ;  Bclton  v.  Hatch,  109  id.  593 ;  Wild  v.  Davenport,  48 
N.  J.  L.  129  ;  Camidy  v.  Hall,  97  K  Y.  159-171 ;  Thompson 
v.  N,  Bank,  111  U.  S.  529 ;  Dennethone  v.  Jlook,  112  Penn. 
St.  240 ;  Cim^y  v.  Fowler,  87  K.  Y.  33 ;  F.  K  Bank  v. 
Tarhox,  38  Hun,  37 ;  Metcalf  v,   Williams,  104  U.  S,  93 ; 

Wriffht  V.  Cal/ot,  89  K".  Y.  570  ;  Mullen  v.  LampJiear,  15  N. 
Y.  S.  R  647 ;  Kayton  v.  Barnett,  10  id.  444;  Bliss  v.  Bliss^ 
7  Bosw.  339 ;  McLachlin  v.  Brett,  34  Hun,  478  ;  105  K  Y. 
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391;  Southwell  v.  BowdUch,  L.  E.  [1  C.  P.Div.]  100,  374; 
Deerinff  v.  Flanders,  49  K  H.  225  ;  Elkinton  v.  Booth,  143 
Mass.  479;  Davison  v.  Holden,  55  Conn.  112;  Clark  v. 
FUtcher,  96  Penn.  St.  416 ;  Winshij)  v.  ^«/i*  (?/  iT.  ;^.,  5 
Pet.  529 ;  Mitchell  v.  i>«Z/,  2  Harr.  &  GiD,  171 ;  Tier  v. 
Zampson,  35  Vt.  179  ;  jB.  C.  Bank  v.  Howard,  35  N.  Y.  500  ; 
Benjamin  v.  Covert,  47  Wis.  375 ;  Beecher  v.  Bnsh,  45  Mich. 
188 ;  ^1.  Z.  r.  6'(?.  V.  Tr6>r^6>w^yA'6',  24  N.  Y.  550 ;  Cammack 
V.  Johnson,  2  N.  J.  Eq.  163 ;  Van  Valen  v.  Eicssell,  13  Barb. 
691;  Bulger  v.  jffo^a,  119  K  Y.  459;  Piatt  v.  ZToZe^Ti,  23 
Wend.  456  ;  Cookingham  v.  Ixisher,  2  Keyes,  454 ;  North  v. 
^;<?«^?,  30  X.  Y.  374 ;  Howe  v.  Savory,  49  Barb.  403 ;  Van 
Eps  V.  DiUage,  6  id.  244 ;  Wordwell  v.  Haight,  2  id.  549.) 
The  court  should,  upon  the  undisputed  facts  and  evidence, 
have  held  as  a  matter  of  law  that  Harris  was  an  ostensible 
partner,  and  directed  the  verdict  for  plaintiff.  (Deering  v. 
Flanders,  49  K  H.  225.) 

J,  A.  Gihson  for  respondent.  The  trial  court  should  have 
nonsuited  the  plaintiff.  {Davis  v.  Allen,  3  X.  Y.  163 ;  How- 
ell V.  Adam^,  68  id.  314.)  There  is  no  vaHd  exception  to  the 
evidence.  (Brown  v.  Thurher,  77  IN".  Y.  613  ;  Spragiie  v. 
Hosmer,  82  id.  467 ;  Van  Brunt  v.  Day,  81  id.  251 ;  Leioi^ 
V.  Seabery,  74  id.  410 ;  Chapin  v.  Dohson,  78  id.  74  ;  Lattimer 
V.  Hill,  8  Hun,  172.)  There  is  no  valid  exception  to  the 
charge  of  the  court.  {Read  v.  Nichols,  118  N.  Y.  224;. 
Smedis  v.  B,,  etc.,  R.  R.  Co.,  88  id.  13 ;  McCinley  v.  U.  S. 
L.  L  Co,,  77  id.  495 ;  Langley  v.  Wadswcyrth,  99  id.  61 ; 
NewaU  v.  BartZet,  114  id.  399.)  Assuming  that  there  was 
sufficient  evidence  to  go  to  the  jury  upon  the  question, 
notwithstanding  that  the  plaintiff  consented  that  the  court 
pass  upon  the  question;  it  is  well-settled  law  that  where 
the  plaintiff  makes  the  motion  for  a  directed  verdict,  and 
the  defendant  makes  a  motion  for  a  nonsuit,  that  tliere 
is  a  submission  to  '  the  court  of  every  question  which  is 
not  thereafter  specifically  asked  to  be  sent  to  the  jury. 
{KirtzY.  Peck,  113  X.  Y.  222;  Provost  v.  McEncroe,  102 
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N.  Y.  650;  Mayer  y.  Dean,  115  id.  656.)  The  question  of 
activity  is  not  an  element  of  dormant  partnership  except  as 
it  bears  upon  the  question  whether  the  partner  is  generally 
known  to  be  a  partner.  (3  Pars,  on  Part.  411, 415 ;  Davis  v. 
AUen,  3  N.  Y.  172  ;  Story  on  Part.  247,  §  160 ;  Chamherlain 
V.  Dow,  10  Mich.  319 ;  Thompson  v.  F.  N.  BanJc,  111  U.  S. 
529 ;  Cassidy  v.  HaU,  97  N.  Y.  160;  Morehouse  v.  Teager^ 
71  id,  594.) 

Parker,  J.  The  question  to  be  determined  is  presented  by 
an  exception  taken  to  the  refusal  of  the  court  to  direct  a  ver- 
dict in  favor  of  the  plaintiflE. 

The  plaintiflE  insisted  that  it  was  the  duty  of  the  court  to 
determine  as  a  matter  of  law  that  .the  defendant  while  a  mem- 
ber of  the  firm  of  Blood  &  Co.  was  an  ostensible  partner.  The 
trial  court  held  otherwise  and  submitted  to  the  jury  the  ques- 
tion whether  Harris  was  an  ostensible  or  dormant  partner  with 
the  further  instruction  that  if  they  should  find  that  he  was  a 
dormant  partner  then  the  defendant  was  entitled  to  a  verdict, 

Now,  it  is  the  general  rule  that  a  partner  can  only  relieve 
liimself  from  liability  for  subsequent  transactions  had  with  his 
former  partners,  in  the  partnership  name,  by  giving  notice  of 
his  withdrawal.  {Austin  v.  Holland,  69  X.  Y.  571 ;  Howell 
v.  Adams,  68  id.    314 ;  ElUnton  v.  Booth,   143  Mass.  479.) 

The  rule  is  founded  upon  the  principle  governing  the 
liability  of  a  principal  for  the  acts  of  his  agent,  where  an  agent 
has  once  represented  his  principal,  if  the  principal  would  avoid 
responsibility  for  his  acts  in  the  direction  of  his  original 
authority  after  the  agency  has  ceased,  it  is  incumbent  upon 
him  to  notify  those  with  whom  he  has  dealt  that  such  relation 
no  longer  continues.  And  a  partner  in  dealing  with  third 
parties  in  behalf  of  the  partnership  not  only  acts  for  himself 
but  as  agent  for  each  of  the  other  members  of  the  firm.  So 
tliat  when  a  partner  withdraws  from  a  firm  it  is  his  duty  to 
give  notice  of  that  fact  in  order  that  it  may  l)e  understood 
that  his  former  partners  have  no  longer  any  right  to  represent 
him.    And  if  he  fail  to  discharge  that  obligation  he  cannot 
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thereafter  avoid  liability  for  an  indebtedness  incurred  in  tlie 
partnership  name  to  a  party  unaware  of  the  changed  situation. 

It  appears  that  a  notice  of  dissolution  was,  at  the  time,  pub- 
lished in  a  local  paper,  but  that  could  only  affect  those  who 
should  deal  with  the  firm  for  the  first  time,  after  tlie  witlidrawaL 
It  did  not  operate  as  a  notice  to  the  plaintiff  with  whom  tlie 
firm  had  had  business  relations  prior  thereto.  As  to  it,  actual 
notice  could  alone  suffice.  It  was  not  given,  and,  therefore, 
defendant  is  chargeable  witli  the  indebtedness  sought  to  be 
recovered,  unless  he  is  entitled  to  the  protection  of  the  one 
exception  to  the  rule,  continuing  the  liability  of  partners  after 
dissolution,  who  fail  to  give  notice.  A  donnant  partner  need 
not  give  notice,  and  the  jury  have  been  permitted  to  find  that 
such  was  Harris'  relation  to  the  firm  of  Blood  &  Co.  Whether 
rightly,  we  must  now  consider.  The  first  step  in  that  direc- 
tion is  to  ascertain  what  is  meant  by  the  term  ''dormant 
partner."  Bouvier  defines  "  dormant "  as  sleeping,  silent,  not 
known,  not  acting.  "A  dormant  partner  "  (says  Collier  in  his 
work  on  Partnership  [6  ed.],  p.  11)  "  is  he  whose  name  and 
transactions  as  a  partner  are  professedly  concealed  from  the 
world  *  *  *  is  one  who  shares  in  the  profits  of  a  busi- 
ness, but  is  not  known  as  a  member  of  the  firm." 

A  dormant  partner  is  one  "  taking  no  part  in  the  manage- 
ment of  the  partnership."     (Lindley  on  Part.  16.) 

"  We  think,  however,  the  word  implies  both  tlie  quality  of 
secrecy  and  inactivity."     (Pars,  on  Part.  §  3.) 

In  jVatianal  Bank  v.  Tlimiias  (47  N.  Y.  15,  19)  the  court 
said :  "A  donnant  partner  is  one  who  takes  no  part  in  the 
business,  and  whose  connection  with  the  business  is  unknown. 
Both  secrecy  and  inactivity  are  implied  by  the  word."  As  the 
court  cited  North  v.  Bloss  (30  N.  Y.  374),  as  well  a£  other 
authorities  in  support  of  the  definition  given,  it  is  clear  that  it 
did  not  understand  or  intend  that  the  North  case  should  have 
the  effect  of  altering  a  rule  which  had  been  long  settled  as 
asserted  by  it.  It  follows  that  one  occupying  such  a  relation 
to  a  partnership  need  not  give  notice,  because  his  connection 
with  the  firm  not  having  been  kno^vn,  it  cannot  have  con- 
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tributed  in  any  degree  towards  establisliing  tlie  credit  of  the 
firm,  and,  consequently,  liis  M-ithdrawal  could  not  take  away  a 
single  element  which  helped  to  build  up  the  business  reputa- 
tion and  credit  of  the  partnership.  Such  we  deem  the  rule, 
and  it  should  not  be  extended.  Credit  is  a  matter  of  such 
importance  in  the  mercantile  world,  and  the  financial  standing 
of  any  partner  may,  through  various  sources,  be  so  readily 
commingled  with  that  of  his  firm  that  it  is  essential  that  he 
should  be  required  to  take  the  precaution  of  giving  notice  of 
withdrawal  unless  it  clearly  appears  that  his  connection  with 
the  firm  did  not  add  to  its  reputiition  for  responsibility. 

It  is  not  attempted  here  to  establish  a  partnership  liability 
against  Harris  on  the  ground  of  estoppel,  which  would  have 
burdened  the  plaintiff  with  the  necessity  of  establishing  that 
he  held  himself,  or  knowingly  permitted  another  to  hold  him 
out  as  a  partner ;  that  the,  plaintiflE  had  knowledge  of  such 
holding  out,  and  was  induced  thereby  to  create  the  debt.  And 
the  authorities  applicable  to  such  a  situation,  of  which  Thomp- 
son V.  First  National  Bank  of  Toledo  (111  TJ.  S.  529)  is  a 
type,  need  not  be  considered. 

The  written  agreement  entered  into  between  the  Bloods  and 
Harris  made  the  parties  actual  partners.  It  neither  limited 
the  liabilities  or  the  agency  of  either.  It  did  not  suggest  that 
Harris'  connection  with  the  firm  should  be  kept  secret.  It 
did  not  provide  that  Harris  should,  as  to  its  business,  be  wholly 
inactive.  It  required  each  of  the  Bloods  to  give  his  entire 
time  and  attention  to  the  business,  for  which  each  was  to  be 
paid  $600  per  annum.  While  as  to  Harris,  who  was  engaged 
in  other  business,  it  was  agreed  that  he  should  "  be  consulted 
in  the  business,  and  all  plans  and  operations  of  the  firm  shall 
be  made  and  done  with  the  advice  of  the  firm ;  and  the  said 
N".  C.  Harris  is  to  have  and  receive  from  the  firm  $100  per 
year  for  his  services  for  the  care  and  assistance  which  he  may 
render  to  the  firm  without  giving  his  personal  attention  to  the 
business." 

The  agreement,  therefore,  does  not  indicate  that  it  was  the 
intention  of  the  parties  that  Harris  should  be  a  secret  partner, 
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sharing  in  the  profits  as  a  reward  for  his  contribution  to  the 
capital  without  contributing  in  any  other  manner  to  the  stand- 
ing and  business  of  the  firm.  Neither  was  he  in  fact  inactive 
during  the  seven  years  that  elapsed  before  his  withdrawal. 
While  he  did  not  engage  in  the  purchase  of  material  or  the 
sale  of  manufactured  articles,  he  did  take  part  to  some  extent 
in  the  financial  management  of  the  partnership,  and  in  the 
settlement  of  controversies,  in  M'hich  he  wrote  letters  over  his 
own  signature  as  well  as  that  of  the  firm.  During  some  por- 
tions of  the  partnership  period  he  was  frequently  about  the 
shops,  at  times  nearly  every  day,  looking  over  the  work  and 
occasionally  speaking  to  the  different  foremen  about  it. 

Neither  did  his  partners  keep  secret  the  fact  of  his  connec- 
tion with  the  firm. 

John  C.  Blood  testified :  "  I  presume  it  was  known  by  quite 
a  number  that  Mr.  Harris  was  a  member  of  the  firm  of  Blood 
ife'Co. ;  if  a  person  asked  me  who  had  a  right  to  know  I  told 
them ;  those  who  had  a  right  to  know  were  the  men  dealing 
with  us,  and  the  men  M-ho  were  dealing  with  ns  who  asked  me 
were  told  that  Mr.  Harris  was  a  member  of  the  firm;  I 
could'nt  tell  you  how  many  I  did  tell." 

Samuel  N.  Blood  testified :  "  Q.  Was  his  connection  with 
the  firm  kept  secret  by  you  or  by  anybody  else  to  your  knowl- 
edge ?  A.  It  was  not  by  me  at  all.  Q.  Did  you  tell  persons 
inquiring  that  he  was  a  member  of  the  firm  ?  A.  I  did,  sir. 
Q.  And  talked  of  it  with  persons  doing  business  with  you 
generally  ?     A.  I  did,  sir ;   whenever  the  question  came  up." 

Again,  the  adoption  of  the  firm  name  of  Blood  &  Co.  is  in 
opposition  to  the  claim  of  dormancy  on  the  part  of  Harris.  A 
dormant  partner  is  one  who  becomes  such  by  a  secret  arrange- 
ment, while  his  associates  are  held  out  to  the  world  as  sole 
proprietors  and  managers  of  the  business.  {Beecher  v.  Bu^hy 
45  Mich.  188-203.) 

If  the  business  had  been  carried  on  under  the  firm  name  of 

Blood  &  Blood  or  Blood  Bros.,  then  the  Bloods  would  have 

been  held  out  as  comprising  the  entire  firm.     But  the  words 

"  &  Co."  indicate  an  agency,  and  that  a  principal  or  principals 
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are  undisclosed,  and  if  credit  is  given  the  law  presumes  that  it 
was  given  to  all  tlie  principals. 

In  Shamhurg  v.  Buggies  (83  Pa.  St.  148),  the  court  say : 
"  If  A.  B.  &  C.  enter  into  articles  of  association  and  agi*ee  that 
the  business  shall  be  conducted  by  A.  and  in  his  name  alone, 
fi.  &  C.  in  such  case  are  dormant  partners,  and  though  liable 
for  the  debts  and  obligations  of  the  firm  during  its  continu- 
ance, are  not  so  liable  for  debts  after  its  dissolution,  although 
notice  of  such  dissolution  may  not  have  been  given  to  the 
public  or  those  previously  dealing  with  it,  for  it  is  to  be  pre- 
sumed that  credit  was  given  upon  the  responsibility  of  A. 
alone  and  not  upon  that  of  B.  &  C.  If,  however,  the  business 
be  conducted  in  the  name  of  A.  &  Co.,  a  different  presump- 
tion arises,  for  then  it  is  supposed  that  credit  is  given  not  to  A. 
alone,  but  to  all  those  composing  the  company ;  in  other  words, 
to  the  firm  and  not  to  any  one  individual  of  it.  In  such  case, 
if  B.  &  C.  retire,  notice  must  be  given  to  those  dealing  witli 
tlie  firm,  or  he  will  continue  to  be  liable  for  the  debts  thereof 
subsequently  contracted  with  former  creditors  who  may  be 
ignorant  of  the  dissolution."  To  the  same  effect  is  the  reason- 
ing of  the  court  in  Deford  <£  Co.  v.  Reynolds  (36  Pa.  St  325) ; 
Podrasnih  v.  Martin  (25  Bl.  App.  300) ;  Deering  v.  Flmi- 
ders  (49  N.  H.  225) ;  Clarh  v.  FUtcher  (96  Pa.  St  416). 

Notwithstanding  the  terms  of  the  agreement  of  partnership, 
the  adoption  of  a  firm  name  which  did  not  exclude  the  defend- 
ant, the  annoucement  by  each  of  the  Bloods  to  those  making 
inquiries  and  having  dealings  with  the  firm  that  Harris  was 
one  of  the  partners,  and  the  further  fact  that  he,  to  some 
extent,  participated  in  the  settlement  of  accounts  and  the 
financial  management  of  the  business  —  facts,  which  standing 
alone  detennine  that  Harris'  status  in  the  firm  was  that  of  an 
ostensible  partner  —  it  is  insisted  that  other  evidence  presented, 
on  the  part  of  the  defendant,  authorized  a  submission  to  the 
jury  of  the  question  whether  he  was  a  dormant  partner. 

The  evidence  relied  on,  in  support  of  such  position,  was :  1. 
That  it  was  said  at  the  time  of  the  fonnation  of  the  partner- 
ship that  it  should  not  be  made  public  —  "  should  not  be  talked 
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about  at  all."  2.  The  testimony  of  a  number  of  witnesses 
residing  in  that  locality,  some  of  whom  had  had  dealings  with 
the  firm  of  Blood  &  Co.,  to  the  effect  that  they  did  not  know 
that  Harris  was  a  partner. 

This  evidence,  it  is  asserted,  tended  to  show  that  his  relation 
to  the  firm  of  Blood  &  Co.  was  not  generally  known.  It  may 
be  observed,  in  passing,  that  one  of  the  Bloods  denied  that 
there  was  any  understanding,  at  the  time  of  the  formation  of 
the  partnership,  that  the  fact  of  Harris'  membership  should 
not  be  talked  about,  and  evidence  was  adduced,  on  the  part  of 
the  plaintiff,  for  the  purpose  of  showing  that  it  was  quite  gen- 
erally known  in  the  community  that  Harris  was  a  member  of 
the  firm. 

For  the  purpose  of  this  review,  however,  the  plaintiff's 
answering  evidence  cannot  be  considered,  as  we  are  to  deter- 
mine whether  the  defendant's  evidence  was  of  such  a  character 
as  to  authorize  a  jury  to  find  that  he  was  a  dormant  partner, 
notwithstanding  the  facts  which,  if  standing  alone,  we  have 
asserted  require  a  holding  that  he  w^as  in  law  an  ostensible 
partner. 

The  agreement  of  partnership  was  reduced  to  writing.  It 
does  not  in  any  manner  suggest  that  the  membership  of  Harris 
was  to  be  kept  from  the  public.  It  purports  to  embrace  the 
•entire  agreement,  and  the  defendant  has  not  attempted  to  show 
that  in  reducing  the  agreement  of  the  parties  to  writing  any- 
thing was  omitted  by  mistake  or  otherwise  which  had  been 
agreed  upon.  It  is  not  asserted  that  this  so-called  understand- 
ing was  made  a  part  of  the  original  contract.  It  is  not  pre- 
tended that  the  parties  made  a  subsequent  agreement  founded 
upon  a  new  consideration.  It  does  not  clearly  appear  that  the 
matter  was  spoken  of  in  tlie  presence  of  all  the  parties,  much 
less  assented  to,  for  Samuel  N.  Blood  says  he  does  not  remem- 
ber any  such  thing,  and  was  not  a  party  to  any  such  agreement, 
and  Harris'  evidence  does  not  necessarily  include  him.  Harris' 
testimony  on  the  subject,  and  the  whole  of  it,  is  comprised  in 
.an  answer  to  a  single  question. 

"  Q.  Now  you  may  tell  me,  at  the  time  you  entered  into 
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this  partnership,  was  there  anything  said  between  you  as  to 
whether  this  should  be  made  public  ?  A.  There  was,  sir ;  it 
was  not  to  be  talked  about  at  all."  It  is,  we  think,  clear  that 
this  evidence  cannot  be  permitted  to  effect  a  change  in  the 
legal  relation  which  the  parties  assumed  in  writing  and  by 
subsequent  conduct. 

Neither  can  a  general  partner,  who,  in  order  to  relieve  him- 
self from  a  liability  which  attaches  to  an  ostensible  partner, 
assumes  the  burden  of  proving  that  he  was  a  dormant  partner, 
be  deemed  to  have  so  well  borne  it  as  to  destroy  the  legal  effect 
of  acts  of  the  character  disclosed  by  this  record,  by  the  testi- 
mony of  his  neighbors  and  others  given  years  after  the  disso- 
lution, to  the  effect  that  they  did  not  know  until  after  the 
happening  of  that  event  that  he  was  ever  a  member  of  the 
firm,  supplemented  by  the  expression  of  his  own  opinion  that 
not  one  in  ten  in  his  vicinity  knew  of  it.  The  question  is  not 
whether  one  knew  it  or  nearly  all,  but  whether  by  agreement  — 
the  adoption  of  a  firm  name — and  subsequent  conduct  he  so 
held  out  the  Bloods  as  the  only  members  of  the  partnership  as 
to  prevent  his  name  .from  contributing  to  the  standing  and 
credit  of  the  firm.  If  he  did  not,  then  he  must  be  visited  with 
the  legal  consequences  of  his  failure  to  give  notice  to  those 
who  had,  prior  to  his  withdrawal,  transacted  business  with  the 
firm,  and  the  lack  of  information  on  the  part  of  some  or  many 
persons  will  not  operate  to  shield  him  from  it. 

The  plaintiff,  it  seems,  did  not  know  that  Harris  was  a  mem- 
ber of  the  firm,  but  that  fact  cannot  avail  the  defendant,  because 
at  the  time  of  the  commencement  of  the  dealings  with  the 
plaintiff  he  was  "  an  ostensible  and  not  a  secret  partner,  and 
was  such  as  to  all  persons  dealing  with  the  firm,  and  his  liability 
to  the  plaintiff  is  not  changed  by  the  fact  that  the  plaintiff 
did  not  know  that  he  was  a  partner.  He  trusted  the  copart- 
nership, whoever  the  partners  might  be,  who  composed  it" 
{flawell  V.  Adajns,  68  N.  Y.  314.) 

This  position  is  not  only  supported  by  authority,  but  is  well 
founded  in  the  methods  largely  adopted  in  business  circles  for 
the  purpose  of  ascertaining  whether  credit  shall  be  given. 
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The  competition  in  business  and  rapidity  with  which  orders 
mnst  be  filled  make  it  necessary  for  business  houses  to  promptly 
ascertain  whether  credit  shall  be  given.  This  necessity  has 
contributed  to  the  estabUshment  of  agencies  which  undertake 
to  ascertain  the  financial  condition  of  corporations,  firms  and 
individuals  engaged  in  business. 

The  inquiry  addressed  naturally  is,  what  is  the  financial 
condition  of  Jones  &  Co.  ?  For,  having  no  acquaintance  with 
the  individuals  comprising  the  firm,  information  as  to  mem- 
bership does  not  aid  the  inquirer.  So  in  this  case,  the  plain- 
tifPs  president  testified  that  no  inquiry  was  made  as  "  to  who 
constituted  the  firm  of  Blood  &  Co.  *  *  *  We  thought 
the  credit  of  Blood  &  Co.,  when  we  first  commenced  dealing 
with  them,  was  good ;  we  inquired  and  ascertained  that  the 
credit  of  the  firm  was  good." 

The  judgment  should  be  reversed. 

Haioht,  J.  (dissenting).  This  action  was  brought  to  recover 
upon  a  liability  of  the  firm  of  Blood  &  Co.,  in  which  it  is 
sought  to  charge  the  defendant  Harris  as  a  member  of  the 
firm. 

The  facts  are  undisputed  that  from  the  Ist  day  of  January, 
1862,  until  the  25th  day  of  October,  1869,  the  defendant  waa 
a  member  of  the  firm  of  Blood  &  Co. ;  that  on  the  25th  day 
of  October,  1869,  the  firm  was  dissolved  by  the  withdrawal  of 
the  defendant  Harris  therefrom,  and  a  new  firm  organized 
under  the  same  name,  in  which  one  G.  M.  Angier  took  Harris' 
place.  The  new  firm  continued  business  until  the  2l8t  day  of 
March,  1876,  at  which  time  it  made  a  general  assignment  for 
the  benefit  of  creditors.  The  plaintiff  first  transacted  business 
with  the  firm  of  Blood  &  Co.  in  the  year  1869,  prior  to  the 
withdrawal  of  Harris,  and  from  time  to  time  thereafter  it  sold 
the  firm  material  until  near  the  time  of  the  general  assignment 
made  as  aforesaid ;  that  the  liability  upon  which  this  action 
was  brought  was  incurred  shortly  before  the  assignment,  nearly 
seven  years  after  Harris  had  ceased  to  have  any  connection 
with  the  firm.     It  further  appears  that  the  plaintiff  or  its 
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officers  did  not  know  that  Harris  was  ever  connected  with  the 
firm  until  after  the  liability  upon  which  this  action  was  brought 
was  contracted  and  the  general  assignment  was  made.  It  is 
sought,  however,  to  hold  him  liable  for  the  reason  that  no 
notice  was  given  to  the  plaintiff  or  its  officers  of  his  retirement 
from  the  firm  in  1869. 

The  trial  court  held  that  if  Harris'  connection  with  the  firm 
was  open  and  notorious  as  an  ostensible  partner,  he  would  be 
liable ;  but  if  his  position  was  not  open  and  notorious  as  an 
ostensible  partner,  but  was  that  of  a  dormant  partner,  he  would 
not  be  liable,  and  this  question  was  submitted  to  the  jury  who 
found  in  favor  of  Harris,  and  the  judgment  entered  upon  this 
verdict  has  be^n  affirmed  by  the  General  Term. 

It  has  been  repeatedly  held  in  this  court  that  questions 
involving  the  weight  of  evidence  cannot  be  here  reviewed ; 
that  they  are  finally  disposed  of  by  the  General  Term ;  that 
this  court  can  only  inquire  as  to  whether  there  is  evidence 
upon  which  the  verdict  could  stand.  The  claim  is  made  that 
there  is  no  such  evidence. 

A  dormant  partner  has  been  variously  defined  as  sleeping, 
silent,  not  known,  not  acting,  one  whose  name  and  transactions 
as  a  partner  are  professedly  concealed  from  the  world,  one  who 
shares  in  the  profits  of  a  business  but  is  not  known  as  a  mem* 
ber  of  the  firm.  In  its  strictest  sense  it  may  imply  botli  the 
quality  of  secrecy  and  inactivity,  but  it  has  been  held  that  to 
be  such  it  is  not  essential  that  the  dormant  partner  should 
wholly  abstain  from  any  actual  participation  in  the  business 
of  the  firm  or  be  universally  unknown  as  bearing  a  connection 
with  it.  He  may  act  in  an  advisory  manner  in  the  general 
business  of  the  firm  and  it  is  sufficient  if  he  is  not  generally 
known  as  a  partner.     {North  v.  Bloas^  30  N.  Y.  374.) 

With  this  understanding  as  to  the  meaning  of  the  term  "dor- 
mant," we  proceed  to  inquire  as  to  whether  there  is  any  evi- 
dence tending  to  show  whether  Harris  was  such,  which  required 
a  submission  of  that  question  to  the  jury.  Our  attention  is 
first  called  to  the  articles  of  copartnership  in  which  we  find 
it  provided  that  it  is  "Agreed  and  understood  by  and  between 


1891.]  E.  I.  &  S.  R.  M.  Co.  V.  Harris.  295 


Dissenting  opinion,  per  Haight,  J. 


the  parties  that  the  said  Jolin  P.  and  Samuel  N.  Blood  are  to 
give  their  entire  personal  attention  to  the  management  of  the 
business  which  is  to  be  located  and  carried  on  in  the  boro.  oi 
Athens  at  such  place  as  shall  be  agreed  upon  by  the  parties, 
and  said  John  P.  Blood  and  S.  K.  Blood  shall  have  six  hun- 
dred dollars  each  year  for  their  services  in  managing  the  busi- 
ness as  aforesaid,  to  be  drawn  from  the  company's  fund,  and 
neither  party  shall  have  the  right  to  draw  any  further  sum 
without  the  written  consent  of  the  other  parties.  The  said 
J.  P.  and  S.  N.  Blood  agree  to  give  their  whole  time  to  the 
business  and  keep  an  accurate  book  or  books,  with  entries  of 
all  matters  of  business  belonging  to  the  firm,  which  shall  be 
accessible  to  both  parties  at  all  times  and  for  all  purposes. 
*  *  *  And  the  said  N.  C.  Harris  shall  be  consulted  in  the 
business,  and  all  plans  and  operations  of  the  finn  shall  be  made 
and  done  with  the  advice  of  the  firm,  and  the  said  K.  C. 
Harris  is  to  have  and  receive  from  the  firm  one  Imndred  dol- 
lars per  year  for  his  services  for  the  care  and  assistance  which 
he  may  render  to  the  firm  without  giving  his  personal  attention 
to  the  business." 

It  thus  appears  from  the  express  provisions  of  the  instrument 
that  the  two  Bloods  are  to  carry  on  the  business  of  the  firm 
and  keep  its  books;  thai  the  defendant  Harris  is  not  to  give 
his  personal  attention  to  the  business,  but  is  to  be  consulted. 
His  position  in  the  firm,  therefore,  is  that  of  a  counselor  or 
adviser,  and  this  is  one  of  the  things  that  he  may  do  and  not 
become  an  active  partner. 

It  is  said,  however,  that  the  defendant  Harris  often  visited 
the  work-shops  of  the  firm,  looked  over  tlie  buildings  and  the 
work  that  was  being  done  by  the  employes ;  that  he  wrote  two 
letters  to  individuals  in  reference  to  the  affairs  of  the  firm,  in 
one  of  whicli.  he  signed  his  own  name,  and  in  the  other  that 
of  the  company.  There  is  nothing,  however,  in  the  contents 
of  the  first,  subscribed  by  him  individually,  which  indicates 
that  it  pertains  to  any  of  the  affairs  of  the  firm.  The  other, 
however,  has  attached  a  bill  of  the  firm  for  a  balance  of  an 
account  rendered,  to  which  attention  is  called  in  the  letter,  and 
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the  gtatement  is  made  tliat  tlie  same  can  be  settled  by  the  pay- 
ment of  one-lialf  down  and  by  giving  a  note  for  the  balance. 
Harris  testified  that  he  took  no  active  part  in  the  business  of 
the  firm  ;  that  he  was  engaged  with  one  Clark  in  the  manu- 
facture of  mowing  machines,  and  that  they  employed  the  firm 
of  Blood  &  Co.  to  manufacture  quite  a  large  number  of  those 
machines.  If  this  be  so,  he  could  properly  look  after  the  con- 
struction of  the  machines  from  time  to  time  as  a  member  of 
the  firm  of  Harris  &  Clark,  and  still  not  interfere  with  his 
character  as  an  inactive  partner  of  the  firm  of  Blood  &  Co. 
Whilst  the  writing  of  the  letter  on  behalf  of  the  firm  may  be 
a  circumstance  for  the  jury,  this  act  standing  alone  would  not, 
as  a  matter  of  law,  constitute  him  an  active  partner. 

It  is  urged  that  the  contract  does  not  provide  that  Harris 
should,  as  to  the  business  of  the  firm,  be  wholly  inactive. 
Very  true,  no  such  expression  appears  in  the  articles  of  agree- 
ment. It  does,  however,  state  what  his  duties  shall  be,  that 
of  advising,  etc.,  but,  as  I  have  already  shown,  it  is  not  neces- 
sary that  he  should  be  wholly  inactive  or  that  he  should  wholly 
abstain  from  any  actual  participation  in  the  business. 

It  consequently  appears  to  me  that  taking  the  evidence  in 
connection  with  the  articles  of  copartnership,  a  question  was 
presented  in  which  the  jury  might  find  that  his  position  in  the 
firm  was  that  of  an  inactive  partner. 

It  still  remains  to  be  determined  as  to  whether  his  connection 
with  the  firm  was  kept  secret  to  such  an  extent  as  not  to  be 
generally  known.  Upon  this  question  Harris  testified  that  at 
the  time  they  entered  into  the  copartnership  it  was  talked 
between  them  that  it  should  not  1>e  made  public ;  that  it  was 
not  to  be  talked  about  at  all ;  that  that  was  the  understanding 
when  he  went  into  the  firm ;  that  he  did  not  know  that  any- 
thing had  been  said  in  reference  to  his  connection  with  the 
firm  in  the  community  in  which  they  did  business. 

John  P.  Blood  testified  that  at  the  time  Harris  became  a 
member  of  the  firm  it  was  said  that  he  should  not  be  generally 
known  as  a  partner.  On  his  cross-examination  he  said  he  pre- 
sumed it  was  known  by  quite  a  number  that  Mr.  Harris  was  a 
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member  of  the  firm ;  that  if  a  person  asked  him  who  had  a 
right  to  know,  he  told  him,  etc.  He  does  not,  however,  state 
that  anyone  did  ask  him,  or  that  he,  in  fact,  told  anyone. 

Evidence  was  also  given  on  behalf  of  the  defendant  by  a 
nmnbcr  of  individuals  living  at  the  place  in  which  the  finn's 
bnsiness  was  conducted,  to  the  effect  tliat  they  had  business 
transactions  with  the  firm  during  its  existence  and  that  they 
never  knew  or  understood  that  Harris  was  a  meml)er  of  the 
firm  until  the  notice  of  dissolution  was  published.  It  is  tiiie 
that  the  evidence  in  reference  to  the  talk  about  the  arrange- 
ment to  keep  Harris'  connection  with  the  firm  secret  is  con- 
troverted by  the  testimony  of  S.  N.  Blood,  and  that  various 
witnesses  testified  that  Harris  was  reputed  to  be  a  member  of 
the, firm.  But  this  only  raised  a  conflict  in  the  evidence, 
which  it  was  necessary  to  have  settled  by  the  jury.  If  it  waa 
talked  and  understood  that  his  connection  with  the  firm  was 
not  to  be  talked  at  all,  as  testified  to  by  Harris  and  John  C. 
Blood,  and  if  the  testimony  of  the  witnesses  who  lived  in  the 
immediate  vicinity  is  to  be  believed,  to  the  effect  that  they  had 
done  business  with  the  firm  during  its  existence,  and  had  not 
heard  or  known  of  Harris'  connection  with  it,  the  jury  was 
justified  in  finding  that  Harris'  connection  with  the  firm  was 
that  of  a  donnant  partner. 

But  it  is  said  that  nothing  was  said  about  keeping  Harris' 
connection  with  the  firm  secret  in  the  articles  of  copartnership, 
and  that  this  evidence  was  incompetent  and  should  not  have 
been  admitted,  for  the  reason  that  it  tends  to  vary  a  written 
instrument ;  that  the  contract  purports  to  embrace  the  entire 
agreement  between  the  parties.  It  is  true  that  nothing  is  said 
in  the  articles  of  copartnership  in  reference  to  keeping  secret 
the  relation  of  Harris,  but  I  do  not  understand  that  it  purports 
to  embrace  the  entire  agreement.  If  it  does,  may  I  inquire 
how  much  capital  was  put  in  by  the  Bloods,  or  either  of  them, 
or  by  the  defendant  Harris,  and  in  what  proportion  were  they 
to  share  in  the  profits  or  be  liable  in  case  of  losses  ?  These 
are  quite  important  subjects  in  copartnersliip  agreements,  and 
yet  in  carefully  scanning  the  agreement,  it  appears  to  be  silent 
SicKELs— Vol.  LXXIX.        38 
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upon  tliose  subjects.  At  the  end  thereof  it  states  that  "  this 
partnership  is  made  up  and  based  upon  all  the  stocks,  tools, 
patterns,  horses,  wagons,  g(K>ds  manufactured  and  in  process 
of  being  manufactured  as  per  invoice,  with  the  parties'  names 
attached."  But  no  such  invoice  is  attached  to  the  exliibit,  and 
I  consequently  am  unable  to  determine  as  to  its  contents,  and 
yet  reference  is  made  to  it  as  an  instrument  upon  which  the 
agreement  is  based.  So  that,  instead  of  purporting  to  embrace 
the  entire  agreement,  it  expressly  purports  to  be  based  upon 
another  instrument  which  does  not  appear  in  the  case. 

But  again,  the  question  of  secrecy  is  not  one  which  would 
ordinarily  be  entered  in  a  written  contract.  A  contract  between 
copartners  usually  regulates  the  rights  and  liabilities  of  the 
members  of  the  firm,  and  it  is  not  usual  or  customary  for  it  to 
regulate  the  rights  of  strangers,  or  parties  with  whom  the  firm 
may  transact  business.  Whether  or  not  Harris'  connection 
with  the  firm  was  made  public  or  kept  secret,  did  not  affect  or 
change  the  rights  and  liabilities  of  the  copartners.  As  between 
the  members  of  the  firm,  their  rights  and  liabilities  were  the 
same  whether  his  connection  was  public  and  notorious,  or  secret 
and  unknown.  Persons  transacting  business  with  the  firm 
alone  would  be  affected.  The  evidence  was  competent,  and  it 
is  in  entire  harmony  with  the  written  contract. 

But  I  am  of  the  opinion  that  the  defendant's  motion  for  a 
nonsuit  might  have  been  proj^erly  granted.  My  examination 
of  the  case  fails  to  disclose  any  evidence  showing  that  the  rela- 
tion of  Harris  with  the  firm  was  that  of  an  open,  notorious, 
ostensible  partner,  or  that  he  was  generally  understood  as  such. 
His  name  does  not  appear  in  that  under  which  the  firm  did  its 
business.  He  was  not  to  be  active  under  the  provisions  of  the 
agreement,  and  even  conceding  the  testimony  of  the  witnesses 
to  be  true,  who  had  lieard  rumors  and  reports  in  reference  to 
his  being  a  member,  it  falls  short  of  giving  him  the  general 
reputation  as  an  acting,  ostensible  member,  which,  under  the 
circumstances  of  this  case,  would  render  him  liable.  If  a  dor- 
mant partner,  it  is  conceded  he  would  not  l)e  liable  by  reason 
of  the  failure  to  give  notice  of  the  dissolution  of  the  partner- 
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ahip,  and  the  reason  of  the  rule  is  that  the  plaintiff  Buffers 
nothing  in  consequence  of  such  failure.  If  the  plaintiff  had 
no  notice  of  Harris'  connection  with  the  firm  at  the  time  it 
transacted  its  business,  it  could  have  given  no  credit  on  his- 
acoount. 

This  rule  is  salutary  and  is  founded  upon  reason.  The  plain- 
tiff has  no  right  to  exact  a  penalty  from  Harris  by  reason  of 
his  failure  to  give  notice.  The  word  "  dormant,"  when  used 
in  this  connection,  should  be  held  to  cover  cases  that  clearly 
come  within  the  reason  of  the  rule.  The  plaintiff,  in  order  to 
recover,  must  show  that  it  has  suffered  in  consequence  of  hia 
neglect.  It  is  frankly  admitted  that  the  president  or  officers 
of  the  plaintiff  did  not  know  that  Hai'ris  was  a  member  of  the 
firm  at  any  time  until  after  the  final  credit  was  given,  and  the 
general  assignment  of  Blood  &  Co.  was  made. 

It,  therefore,  gave  no  credit  to  the  firm  on  account  of  Harris, 
and  it  suffered  nothing  by  his  failure  to  give  notice  of  his 
retirement,  unless  his  relation  with  the  firm  was  so  notorious 
and  ostensible  as  to  give  it  a  financial  standing  and  reputation 
with  the  public.  There  is  no  pretence  that  his  relation  was  of 
this  character,  or  that  any  credit  was  given  by  the  plaintiff 
because  of  any  such  reputation.  It  would  rather  appear  that 
the  credit  was  given  on  account  of  the  Bloods,  for,  in  the 
examination  made  by  the  plaintiff  before  giving  credit,  it  is 
stated  that  they  discovered  that  the  real  estate  upon  which  the 
buildings  were  constructed  belonged  to  the  Bloods. 

In  the  case  of  Danyis  v.  Allen  (3  N.  Y.  168-172)  the  action 
was  bronght  against  three  persons  as  partners  who  did  busi- 
ness under  the  name  of  the  Albany  and  Buffalo  Towing  Com- 
pany. The  action  was  for  work  and  labor  done  and  performed^' 
The  defense  of  the  defendant  Childs  was  that  the  demand 
accrued  against  the  company  subsequent  to  liis  ceasing  to  be  a 
member  of  the  firm.  His  name  did  not  appear  in  the  name 
under  which  the  company  did  its  business.  It  was  claimed, 
however,  that  he  was  liable  for  the  reason  that  the  plaintiff 
had  worked  for  the  company  during  the  years  that  he  was  a 
member,  and  that  no  notice  had  ever  been  given  of  his  retire- 
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ment  from  the  finii.  Jewett,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  states  the  general  rule,  and  then  concludes  as 
follows :  "  In  order  to  render  him  liable  on  this  ground  it  is 
necessary  that  he  should  have  been  known  as  a  member  of  the 
firm  to  the  plaintiff,  either  by  direct  transactions  or  public 
notoriety." 

In  the  case  of  Thmripsan  v.  JFtrst  National  Bank  of 
Toledo  (111  U.  S.  529)  the  court  at  Circuit  was  requested  to 
instruct  the  jury  that  if  Thompson  was  not  in  fact  a  member 
of  the  partnership  the  plaintiff  could  not  recover  against  him 
unless  it  appeared  from  the  testimony  that  he  had  knowingly 
permitted  himself  to  be  held  out  as  a  partner,  and  that  the 
plaintiff  had  knowledge  thereof,  during  its  transactions  with 
the  partnership.  The  court  charged  all  except  the  last  propo- 
sition, which  it  refused.  On  review  it  was  held  that  the 
Circuit  Court  erred,  holding  that  the  plaintiff  could  not 
recover  unless  he  had  knowledge  that  the  defendant  held  him- 
self out  as  a  member  of  the  firm  during  the  time  that  the 
plaintiff  had  transactions  with  the  partnership. 

Whilst  this  case  differs  from  the  one  under  consideration, 
the  principle  involved  is  the  same.  Gray,  J.,  in  delivering 
tlie  opinion  of  the  court,  says :  "A  person  who  is  not  in  fact  a 
partner,  who  has  no  interest  in  the  business  of  the  partner- 
ship and  does  not  share  in  its  profits,  and  is  sought  to  be 
charged  for  its  debts  because  of  having  held  himself  out,  or 
permitted  himself  to  be  held  out  as  a  partner,  cannot  be  made 
liable  upon  contracts  of  the  partnership,  except  with  those 
who  have  contracted  with  the  partnership  upon  the  faith  of 
such  holding  out.  In  such  a  case  the  only  ground  of  charging 
him  as  a  partner  is,  that  by  his  conduct  in  holding  himself  out  as 
a  partner  he  has  induced  persons  dealing  with  the  partnership  to 
believe  liim  to  be  a  partner,  and,  by  reason  of  such  belief,  to  give 
credit  to  the  partnership.  As  his  liability  rests  solelj*  upon 
the  ground  that  he  cannot  be  permitted  to  deny  a  participa- 
tion which,  though  not  existing  in  fact,  he  has  asserted  or 
permitted  to  appear  to  exist,  there  is  no  reason  why  a  creditor 
of  the  partnership,  who  has  neither  known  of  nor  acted  upon 
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the  assertion  or  permission,  should  hold  as  a  partner  one  who 
never  was  in  fact  and  whom  he  never  understood  or  supposed 
to  be  a  partner  at  the  time  of  dealing  with  and  giving  credit 
to  the  partnership."  In  further  discussing  the  question  the 
learned  justice,  in  his  opinion,  calls  attention  to  the  exception, 
and  says  that  "  there  may  be  cases  in  which  the  holding  out 
has  been  so  public  and  so  long  continued  that  the  jury  may 
infer  that  one  dealing  with  the  partnership  knew  it  and  relied 
upon  it  without  direct  testimony  to  that  effect,"  in  which  case 
the  party  would  be  liable. 

Collyer,  in  his  work  on  Partnership,  in  section  536,  says : 
"  Even  where  a  person  has  retired  from  a  firm,  who,  though 
intentionally  a  dormant  partner,  was  known  to  many  as  a 
member  of  the  firm,  he  will  not,  by  failing  to  give  notice  of 
his  retirement,  become  liable  to  the  creditors  of  the  remaining 
partners  if  such  creditors,  at  the  time  of  their  respective  con- 
tracts, were  ignorant  of  his  being  a  partner."  (See  also  Story 
on  Partnership,  §§  159,  160 ;  1  Lindley's  Law  of  Partnership, 
410 ;  North  v.  Bloss^  supra,) 

I  do  not  understand  the  case  of  Howell  v.  Thomas  (68  IST. 
T.  314)  to  be  in  conflict.  In  that  case  the  defendant  had 
been  a  member  of  the  banking  firm,  and  had  filed  a  certificate 
with  the  superintendent  of  the  banking  department  under  the 
provisions  of  tlie  act  to  authorize  the  business  of  banking,  and 
the  acts  amendatory  thereto.  He  was,  by  this  certificate,  made 
a  notorious,  active,  ostensible  partner,  upon  which,  as  a  bank- 
ing firm,  a  financial  credit  was  given.  The  business  was  con- 
ducted under  the  name  of  the  Suffolk  County  Bank.  The 
plaintiff  did  not  know  who  composed  the  firm  at  the  time  of 
making  his  deposit.  It  was,  however,  held  that  the  defendant 
was  liable,  even  though  notice  of  his  prior  withdrawal  had 
been  given.  Attention  is  called  to  this  distinction  in  the 
opinion  of  Gray,  J.,  in  the  case  of  Thompson  v.  First 
National  Bank  of  Toledo  {supra\  and  also  by  Jewett,  Ch.  J., 
in  the  case  of  Davis  v.  AUcn  {supra), 

I  cannot  believe  that  there  is  anything  in  the  name  of 
"  Blood  &  Co."  that  makes  the  defendant  Harris  liable.    There 
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were  two  members  by  the  name  of  Blood,  and  one  could 
properly  be  known  as  the  company. 

I  am,  therefore,  of  the  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur  with  Parker,  J.,  except  Haight,  J.,  dissenting, 
and  FoLLETT,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


124    802"^ 

161     66'^'^      The  National  Tube  Works  Company,  Respondent,  v. 
William  J.  Gilfillan,  Appellant 

To  establish  a  cause  of  action  under  the  provision  of  the  (General  Manu- 
facturing Act  (§  10,  chap.  40,  Laws  of  1848),  making  the  stockholders  of 
a  company  organized  under  it  individually  liable  to  the  creditors  of  the 
company,  to  the  amount  of  their  stock,  for  all  its  debts,  until  the  whole 
amount  of  the  capital  stock  has  been  paid  in,  all  that  is  required  is 
to  show  that  a  valid  debt  was  contracted  before  the  capital  stock  was 
paid  in,  either  in  cash  or  in  property  honestly  regarded  as  a  fair  equiva- 
lent to  cash. 

The  liability  covers  "all  debts  and  contracts  made  by  said  company," 
irrespective  of  the  circumstances  under  which  they  were  made.  There 
is  no  exemption  from  liability,  because  credit  was  imprudently  given  by 
the  creditor,  or  because  he  gave  credit  upon  the  supposition  that  the 
property  of  the  corporation  was  sufficient  to  pay  its  debt«. 

By  proof  that  the  stock  of  the  company  has  been  issued  as  full-paid  stock 
which  has  not  been  fully  paid,  a  legal  fraud  (s  established;  it  is  not 
necessary  to  show  otherwise  an  actual  fraudulent  intent. 

So,  also,  if  it  be  shown  that  the  stock  was  issued  in  payment  for  property, 
with  knowledge  on  the  part  of  its  trustees  that  the  value  of  the  property 
was  much  less  than  the  amount  of  the  s^^ck,  no  other  fraudulent  intent 
than  that  which  is  evidenced  by  the  action  of  the  trustees  need  be  shown 
to  authorize  a  recovery. 

Reported  below,  46  Hun,  248. 

(Argued  December  16,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  dep^tment,  entered  upon  an  order 
made  November  9,  1887,  whicli  afiinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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Action  by  a  judgment  creditor  of  the  Brooklyn  Marine 
Power  Company,  a  corporation  organized  under  chapter  40  of 
the  Laws  of  1848,  against  the  defendant  as  a  stockholder  of 
said  company,  to  recover  a  debt  pursuant  to  section  10  of  said 
act,  upon  the  ground  that  the  capital  stock  had  not  been  paid 
either  in  cash  or  in  property  fairly  worth  the  par  value  of  the 
stock  issued. 

While  the  answer  put  at  issue  all  tlie  allegations  of  the  com- 
plaint, which  was  in  the  usual  form  in  such  actions,  upon  the 
trial  there  was  no  question  as  to  the  right  of  the  plaintiff  to 
maintain  the  action,  provided  there  had  been  a  violation  of  said 
section.  ' 

Further  facts  are  stated  in  the  opinion. 

Charles  IL  Luscomh  for  appellant.  The  court  erred  in 
charging  that  it  is  not  necessary  for  plaintiff  to  prove  that  the 
trustees  of  the  Brooklyn  Marine  Power  Company  have  been 
guilty  of  a  fraudulent  intent  to  entitle  the  plaintiff  to  recover. 
{Dmigldss  v.  Ireland^  73  N.  Y.  102 ;  Dodge  v.  Ilavemeyer^  4 
K  Y.  S.  K.  561 ;  Schenck  v.  Andrews,  57  K  Y.  133.)  Evi- 
dence of  the  amount  realized  at  the  sheriff's  sale  was  improper. 
{Schenck  v.  Andrews,  57  N.  Y.  150,  151.)  Defendant  sought 
to  explain  the  transaction  of  the  distribution  of  stock  after  its 
issue,  and  the  intention  of  the  parties  in  reserving  200  shares 
for  the  benefit  of  the  company.  {Gamble  v.  Q,  C.  W.  Co,,  23 
N.  Y.  S.  R.  409 ;  Douglass  v.  Ireland,  73  N.  Y.  105 ;  Z.  S,  L 
Co.  V.  Drexd,  90  id.  93.)  The  court  erred  in  denying  the 
motion  to  dismiss.  {Douglass  v.  Ireland,  73  N.  Y.  104 ;  Z. 
S.  I  Co.  V.  Drexel,  90  id.  93;  Schenck  v.  Andreics,  57  id. 
133 ;  Dodge  v.  Ilaveineyer,  4  N.  Y.  S.  R.  561.)  The  denial 
of  the  motion  to  direct  a  verdict  for  the  defendant  and  the 
motion  for  a  new  trial  was  error.  {Chase  v.  Lard,  77  N.  Y. 
6 ;  Bricce  v.  Driggs,  26  How.  Pr.  71 ;  Z.  S.  I.  Co.  v.  Dre;rel, 
90  N.  Y.  93 ;  Baynton  v.  Andrews,  63  id.  95 ;  Schenck  v. 
Andrews,  57  id.  133.) 

Alfred  Jaretzki  for  respondent.  All  that  it  was  necessary 
to  prove  in  order  to  establish  the  defendant's  liability  as  a 
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stockholder  was :  (1)  That  the  stock  issued  exceeded  in  amount 
the  value  of  the  property  in  exchange  fur  which  it  was  issued, 
and  (2)  that  the  trustees  deliberately  and  with  knowledge  of  the 
real  value  of  the  property  overvalued  it  and  paid  in  stock  for 
it  an  amount  which  they  knew  was  in  excess  of  its  actual  value. 
{D(mglas8  v.  Ireland^  73  N.  Y.  103 ;  Boynton  v.  Andrews^ 
43  id.  95 ;  Thurston  v.  Duffy,  38  Hun,  329 ;  Z.  S.  L  Co.  v. 
Drexd,  90  K  T.  94;  Himtington  v.  AUrW,  118  id.  365, 
382.)  The  capital  stock  of  the  company  was  $300,000.  It 
was  issued  for  the  five  inventions  of  Mr.  Bliven's,  which  are 
described  in  the  trust  deed.  The  question  whether  these  five 
inventions  were  worth  $300,000  was  eminently  a  question  for 
the  jury.  (Z.  S.  L  Co.  v.  Drexd,  90  N.  Y.  94.)  The  trustees 
of  the  company,  and  among  them  the  defendant,  deliberately, 
and  with  knowledge  of  the  real  value  of  the  property,  over- 
valued it,  and  paid  in  stock  for  it  an  amount  which  they  knew 
was  in  excess- of  its  actual  value.  This  was  a  fraud  and  a  pal- 
pable attempt  to  evade  the  statute.  {Douglass  v.  Ireland^  73 
N.  Y.  103;  nuntlngtoii  v.  AttriU,  115  id.  374;  Thurston  v. 
Dufftj,  38  Hun,  329 ;  Blake  v.  Grimcold,  103  N.  Y.  435.) 
The  entire  capital  stock  of  the  Brooklyn  Marine  Power  Com- 
pany had  been  issued  for  inventions  which  had  never  been 
patented.  {GilUtU  v.  Bate,  10  Abb.  [N.  C]  88;  Tasker  v. 
Wallace,  6  Daly,  364.)  Mr.  Tower  and  Mr.  Bogert  were  both 
eminently  qualified  to  testify  as  to  the  merits  and  the  commer- 
cial value  of  Mr.  Bliven's  inventions.  {Bl'ake  v.  Grmooldy 
103  N.  Y.  436,  437.)  The  court  had  power  to  submit  a  special 
question  to  the  jury  for  a  special  verdict  (Code  Civ.  Pro. 
§  1187.)  One  of  plaintiffs  witnesses  was  permitted  to  testify, 
under  defendant's  objection,  the  amount  realized  at  the  sherifFs 
sale  of  the  property  of  the  Brooklyn  Marine  Power  Company. 
The  sale  was  made  under  execution  issued  upon  a  judgment 
obtained  by  the  defendant  against  the  company.  The  testi- 
mony was  objected  to  as  immaterial.  No  error  was  committed 
in  the  admission  of  the  testimony.  {Bach  v.  Levy,  101  N.  Y. 
611 ;  MuUer  v.  Erw,  14  id.  597.) 
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Vann,  J.  The  substantial  issue  in  this  action  was  whether 
the  property  procured  in  exchange  for  stock  was  purchased  at 
an  over-valuation,  not  through  error  of  judgment,  but  in  bad 
faith  and  to  evade  the  statute.  {Douglasa  v.  Ireland^  73  N. 
Y.  100,  104.) 

The  trial  judge  instructed  xhe  jury  that  if  they  found  "  that 
the  stock  issued  exceeded  in  amount  the  value  of  the  property 
taken  in  exchange  for  it  and  for  which  it  was  issued,  and  that  c' 

the   trustees   deliberately  and  with   knowledge  of   the  real  r  -y*    \ 
value  of   the  property  over-valued  it  and  paid  in  stock  for  it         >i     , 
an  amount  which  they  knew  was  in  excess  of  its  actual  value,  .,*"    ,.  \ 
they  must  find  for  the  plaintiff.      If  the  jury  do  not  find  thi«       "^ 
to  be  the  fact,  then  they  will  find  for  the  defendant." 

The  jury  found  a  general  verdict  for  the  plaintiff,  and,  as  a 
special  verdict,  that  the  property  purchased  at  $300,000  was 
really  worth  but  $75,000. 

The  evidence  in  support  of  the  verdict  is  sufficient  if  not 
overwhelming. 

The  company  was  organized  September  18,  1884,  with  a 
capital  stock  of  $300,000,  divided  into  600  shares  of  $500 
each.  Within  less  than  a  year  thereafter,  it  was  hopelessly 
insolvent,  with  all  its  property  levied  upon  under  an  execution 
issued  on  a  judgment  recovered  by  the  defendant,  its  president 
and  a  trustee  from  the  outset.  None  of  the  stock  was  paid 
for  in  cash  or  otherwise  than  by  the  transfer  of  a  lot  of  unpat- 
ented inventions  of  one  Bliven.  Two  corporations  had  been 
previously  organized,  with  the  defendant  as  a  trustee  in  each, 
to  handle  these  inventions,  one  of  which  seems  to  have  been 
merely  a  corporation  on  paper  that  "  had  no  existence  in  fact 
to  amount  to  anything,"  while  the  other  was  "  a  disastrous 
speculation." 

The  inventions  were  purchased'  by  the  corporation,  whose 
transactions  are  directly  involved  in  this  action,  substantially 
in  the  following  manner,  viz. :  Bliven  assigned-  them  to  the 
defendant,  who,  as  trustee,  transferred  them  to  the  company 
in  consideration  of  the  entire  capital  stock,  to  be  held  by  him 
in  trust  as  follows,  to  wit :  200  shares  for  the  benefit  of  the 
SicKELs  —Vol.  LXXIX.        39 
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company  itself ;  100  shares,  par  value  $50,000,  for  the  defend- 
ant—  (in  payment  of  a  debt  of  $15,000  owing  him  by  Bliven) ; 
10  sliares,  par  value  $5,000,  for  one  Baxter  (in  payment  of  an 
old  debt  of  Bliven  to  him  of  $2,500) ;  27  shares  apparently 
given  away  to  qualify  persons  as  trustees  and  to  induce  them 
to  act ;  the  remainder  to  Bliven  or  for  his  benefit. 

According  to  the  evidence,  the  jury  made  a  liberal  estimate 
of  the  real  value  of  the  inventions  when  they  found  that  they 
were  worth  $75,000  The  good  faitli  of  the  trustees,  includ- 
ing the  defendant,  as  one  of  the  most  active  in  the  transaction 
of  this  business,  may  be  inferred  from  the  foregoing  facts.  If 
they  honestly  considered  tlie  inventions  worth  $300,000,  why 
\vas  one-third  of  the  avails,  $100,000  in  stock,  donated  to  the 
company  by  Bliven?  Why  did  the  defendant  accept  of 
$50,000  in  stock  in  payment  of  a  debt  of  $15,000  ?  Why  was 
$5,000  given  to  Dexter  to  pay  $2,500?  Why  was  $13,500  in 
stock  given  to  persons  to  induce  them  to  become  trustees  i 
Would  $300,000  in  money  have  been  disposed  of  in  this  way  ? 
The  arrangement  to  thus  dispose  of  the  stock  was  made  before 
the  purchase  and  became  a  part  of  it.  The  facts  were  all 
known  to  the  trustees,  including  the  defendant.  They  were 
apparently  intelligent  men,  the  defendant  being  a  physician. 
Although  they  testified  that  they  considered  the  inventions 
worth  $300,000  or  more,  the  surrounding  circumstances  per- 
mitted the  jury  to  find,  as  the  General  Term  said,  that  they 
"  were  not  only  worth  less  than  the  price  agreed  to  be  paid  for 
them,  but  it  was  so  understood  by  the  defendant  and  the  other 
parties  to  the  transactions."  From  these  and  other  significant 
facts,  not  recited,  it  is  evident  that  a  case  was  presented  for 
the  consideration  of  the  jury,  and  that  the  motions  to  dismiss 
were  properly  denied. 

The  merits  are  with  the  plaintiff,  and  when  that  is  the  case 
the  exceptions  should  be  overruled,  unless  a  material  and  mani- 
fest error  of  law  has  been  committed. 

The  defendant  excepted  to  the  following  instruction  to  the 
jury  made  at  the  request  of  the  plaintiff,  viz. :  "  It  is  not 
necessarj'  for  plaintiff  to  prove  that  the  trustees  of  the  Brook- 
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lyn  Marine  Power  Company  liave  been  gnilty  of  a  fraudulent 
intent  to  entitle  the  plain tifE  to  recover."  We  do  not  think 
that  the  exception  was  well  taken,  because  the  jury  is  presumed 
to  comprehend  and  act  upon  the  charge  as  a  whole,  and  hence 
to  have  understood  that  the  "  fraudulent  intent "  referred  to, 
meant  an  actual,  furtive  design  to  perpetrate  a  fraud,  for  they 
had  already  been  told  that  "  the  fraud  is  consummated  by  the 
issue  of  stock  as  full-paid  stock  *  *  *  which  has  not  been 
fully  paid  *  *  *  and  it  does  not  depend  upon  any  fraud- 
ulent intent  other  than  that  which  is  evidenced  by  the  act  of 
knowingly  issuing  stock  for  property  to  an  amount  in  excess 
of  its  value.  All  that  is  necessary  to  establish  legal  fraud 
*  *  *  is  proved  in  two  facts,"  etc.,  etc.  The  reference  was 
to  actual  fraud  as  contrasted  with  what  was  termed  legal  fraud. 

The  defendant  also  excepted  to  the  refusal  of  the  court  to 
charge,  at  his  request,  that  "  if  the  plaintiff  sold  the  goods  to 
the  corporation  with  full  knowledge  of  what  the  inventions 
and  improvements  owned  by  the  corporation  were  and  relying 
upon  the  merits  of  the  inventions,  gave  the  corporation  credit, 
defendant  is  entitled  to  judgment.  "  This  exception  is  with- 
out merit,  because  the  knowledge  of  the  plaintiff  and  the  facts 
which  induced  it  to  sell  its  goods  on  credit  were  wholly  imma- 
terial. Within  the  limitations  of  the  statute  the  stockholders 
are  liable  for  "  all  debts  and  contracts  made  by  such  company," 
irrespective  of  the  circumstances  under  which  they  were  made. 
(L.  1848,  ch.  40,  §  10 )  There  is  no  exemption  from  liability 
because  credit  was  imprudently  given  by  the  creditor,  or 
because  he  supposed  that  the  property  of  the  corporation  was 
sufficient  to  pay  its  debts.  All  that  the  statute  requires  to 
make  a  stockholder  liable  is  that  a  valid  debt  shall  be  con- 
tracted under  the  circumstances  therein  mentioned  and  before 
the  capital  stock  has  been  paid  in,  either  in  cash,  or  in  property 
honestly  regarded  as  a  fair  equivalent  to  cash. 

The  object  of  the  statute  in  requiring  a  certificate  to  be  filed 
is  to  inform  the  public  so  that  they  can  transact  business  with 
the  corporation  upon  the  assurance,  either  that  the  capital 
:6tock  has  all  been  paid  in,  or  that  the  stockholders  are  severally 
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liable  for  an  amount  equal  to  the  stock  held  by  them  respect-^ 
ively.  If,  therefore,  the  plaintiff  when  it  parted  with  its 
goods  knew  the  facts  as  they  then  existed,  it  knew  no  more 
than  the  statute  contemplates  that  all  persons,  who  deal  with 
manufacturing  corporations,  shall  know. 

We  have  examined  the  other  exceptions  taken  in  behaK  of 
the  defendant,  but  find  nothing  that  requires  a  reversal  of  the 
judgment,  which  should,  therefore,  be  aflSnned. 

All  concur. 

Judgment  affirmed. 
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Samuel  Tucker,  as  Administrator,  etc^  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

The  law  requires  a  traveler  on  a  highway,  before  croaang  a  railroad  track, 
to  look  and  listen  for  the  approach  of  trains,  and  if  he  omits  to  do  so 
and  suffers  injury,  he  cannot  maintain  an  action  against  the  railroad  com- 
pany, although  it  was  guilty  of  negligence. 

In  an  action  to  recover  damages  for  injuries  so  sustained,  the  plaintiff  must 
show  that  he  did  his  duty  in  this  respect,  or  prove  facts  from  which  the 
inference  can  reasonably  be  drawn  that  he  did. 

The  question  at  what  age  an  infant's  responsibility  for  negligence  may  be 
presumed  to  commence,  is  not  one  of  fact,  but  of  law. 

In  the  absence  of  evidence  tending  to  show  that  a  boy  twelve  years  of  age 
was  not  qualified  to  understand  the  danger  and  appreciate  the  necessity 
for  observing  that  degree  of  caution  in  crossing  a  railroad  track  an  adult 
would,  he  must  be  deemed  mi  juris  and  chargeable  with  the  same 
measure  of  caution  as  an  adult. 

In  an  action  to  recover  damages  for  alleged  negligence  caunng  the  death 
of  T.,  plaintiff's  intestate,  the  following  facts  appeared:  T.  was  a  boy 
twelve  years  old,  intelligent,  accustomed  to  attend  school  and  assist  the 
family  by  his  labor;  he  lived  near  defendant's  road;  he  was  killed  by  one 
of  defendant's  locomotives  when  attempting  to  cross  its  tracks;  the  day 
was  windy  and  it  was  snowing,  but  not  enough  to  obstruct  the  view; 
the  street  upon  which  he  was  traveling  was  crossed  by  four  of  defend- 
ant's tracks;  the  first  was  a  switch  track  upon  which  cars  were  standing 
on  each  side  of  the  street,  a  passage-way  having  been  left  open  for  teams 
and  individuals  to  pass  along  the  street.  T.  stopped  in  the  centre  of  the 
switch  track  facing  in  the  direction  of  the  locomotive  which  was  back- 
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log  down  at  a  high  rate  of  speed;  if  he  had  looked  he  could  have  seen 
186  feet  down  the  track;  from  the  point  where  he  stood  to  the  center  of 
the  track  where  he  was  struck  and  killed,  the  distance  was  fourteen  feet. 
*r.,  after  changing  a  bag  he  was  carrying  from  one  shoulder  to  another, 
started  on;  after  taking  one  step  he  had  an  unobstructed  view  down  the 
track  on  which  the  locomotive  was  coming,  for  two  streets;  he  did  not 
look  in  that  direction  after  he  started.  Hcldt  that  T.  was  sui  juris  and 
was  guilty  of  contributory  negligence;  and  that  the  submission  of  the 
question  to  the  jury  was  error. 

<Argued  January  28,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
November  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Tliis  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  plaintiff's  intestate. 

Tlie  plaintiff's  intestate,  a  boy  of  twelve  years  of  age,  while 
crossing  Smith  street  in  the  city  of  Buffalo  on  the  27th  day 
of  December,  1885,  was  run  over  by  defendant's  locomotive 
and  killed. 

It  appears  that  decedent  and  his  brother  were  passing  south- 
erly down  Smith  street,  which  was  crossed  between  Oneida 
and  Bristol  streets  by  four  railroad  tracks  belonging  to  the 
defendant  corporation,  by  three  tracks  of  the  West  Shore 
railroad,  and  two  tracks  of  the  Lake  Shore  and  Michigan 
Southern  railroad.  They  were  on  the  westerly  walk  of  the 
street,  and,  after  passing  over  the  West  Shore  tracks,  came  to 
a  switch  track  belonging  to  the  defendant.  Tlie  switch  track 
on  each  side  of  Smith  street  had  cars  standing  upon  it,  but  a 
passage-way  was  open  on  Smith  street  to  enable  teams  and 
individuals  to  cross.  The  plaintiff's  intestate  was  carrying 
upon  his  shoulder  a  bag  partially  filled.  When  he  reached 
the  centre  of  the  switch  track  he  changed  the  bag  from  one 
shoulder  to  the  other,  resting  it  on  the  bumper  of  the  car  as 
he  did  so.  While  changing  the  bag  he  faced  in  the  direction 
of  the  locomotive  which  was  then  backing  down  at  a  high  rate 
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of  speed.  Had  he  looked  he  could  have  seen  down  the  track 
on  which  this  locomotive  was  coming  a  distance  of  186  feet* 
From  that  point  to  the  center  of  the  track  where  he  was^ 
struck  and  killed  was  a  distance  of  fourteen  feet.  To  the 
north  rail  of  the  track  it  was  eleven  feet,  and  between  the 
southerly  rail  of  the  switch  track  and  such  north  rail  it  waa 
eight  feet  and  five  inches.  After  changing  the  bag  he  started 
on,  his  brother  being  then  about  fifty  feet  ahead  of  him. 
After  taking  x)ne  step  there  was  an  unobstructed  view  doA^Ti 
the  track  on  which  the  locomotive  was  coming  for  two  streets^ 
and  before  reaching  the  north  rail  it  was  possible  to  see  along 
it  for  the  distance  of  nearly  a  mile.  When  he  had  reached 
about  the  centre  of  the  track  he  was  struck  and  killed.  The 
plaintiff  introduced  evidence  tending  to  show  that  the  flagman 
in  charge  of  this  crossing  was  not  out  when  the  plaintiff's, 
intestate  passed,  and  that  the  bell  was  not  rung  or  the  whistle 
of  the  engine  blown  until  the  moment  when  the  accident 
occurred,  but  as  the  question  of  contributory  negligence  ia 
alone  considered  in  tlie  opinion  further  facts  as  to  that  branch 
of  the  case  ure  not  given. 

At  the  close  of  the  evidence  defendant's  counsel  asked  the 
court  to  direct  a  verdict  for  defendant,  which  was  denied. 

Further  facts  appear  in  the  opinion. 

James  Frazer  Gluck  for  appellant.  The  plaintiff  utterly 
failed  to  show  that  tlie  intestate  was  free  from  contributory 
negligence,  and,  taking  the  construction  of  the  evidence  most 
favorable  to  the  plaintiff,  it  conclusively  established  that  the 
intestate  did  not  exercise  that  degree  of  care  which  the  law 
requires.  {CxM^n  v.  D,  &  11.  C,  Co,,  113  N.  Y.  668 ;  Reyn- 
oliU  V.  N.  r.  C.  i&  //.  i?.  li.  R.  Co.,  58  id.  252;  McDonald 
V.  Z.  I.  li.  R.  Co.,  27  K  Y.  S.  R.  483 ;  M'endell  v.  N.  Y.  CL 
cfe  II.  R.  R.  R.  Co.,  91  K  Y.  426 ;  Beisegal  v.  N.  Y.  C.  R^ 
R.  Co.,  40  id.  9 ;  Cordell  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  70 
id.  119 ;  Woodward  v.  N.  Y.,  L.  E.  <&  W.  R.  Co.,  106  id. 
369 ;  Young  v.  ]V.  Y,  L.  E.  <&  W.  R.  Co.,  107  id.  500  ; 
Adolph  V.  a  r.  R.  Co.,  76  id.  553 ;  Cosgrove  v.  N.  Y.  C.  <h 
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K  R.  R.  R.  Co.,  87  id.  91.)  The  verdict  rendered  by  the 
jury  is  contrary  to  law,  and  the  evidence  in  the  case,  because 
the  great  preponderance  of  evidence  is,  and  the  jury  were 
bound  to  find  in  accord  with  it,  that  the  plaintiflPs  intestate 
was  guilty  of  contributory  negligence  in  approaching  the  track 
upon  wliich  he  was  struck.  (  Wendell  v.  JV.  Y.  C  <&  TL  R.  R. 
R.  Co.,  91  N.  Y.  428 ;  Cranston  v.  N.  Y.  C.  <&  H,  R.  R.  R. 
Co.,  103  id.  014;  Hale  v.  Smith,  78  id.  480;  Ilv/nter  v.  N. 
Y,  O.  (&  W.  R.  R.  Co.,  116  id.  624.)  It  was  error  to  refuse 
to  charge  the  jury  tliat  "there  is  no  evidence  in  the  case  that 
the  plaintiiFs  intestate  looked ;  no  direct  evidence  in  the  case 
that  the  boy  looked  for  the  approaching  train  after  he  crossed 
the  switch  track,"  and  the  exception  to  the  ruling  of  the  court 
was  well  taken.     {Storey  v.  Brennan,  15  N.  Y.  524.) 

Henry  W.  HiU  for  respondent.  The  verdict  of  the  jury, 
rendered  upon  the  trial,  was  amply  supported  by  the  evidence. 
{Hackford  v.  N.  Y.  C.  R.  R.  Co.,  53  N.  Y.  654 ;  Stone  v.  D.  2)., 
K  B.  dk  B.  R.  R.  Co.,  115  id.  104-112 ;  D.  &  M.  R.  Co.  v.  Van 
SUinherg,  17  Mich.  99 ;  Parsons  v.  N.  Y.  C.  cfe  //.  R.  R.  R. 
Co.,  113  N.  Y.  359-364;  Greany  v.  L.  I.  R.  A  Co.,  101  id. 
426,  427  '^  Painter  v.  iV:  Y.  <&  H.  R.  R.  Co.,  112  id.  242- 
245 ;  Wall  v.  P.,  Z.  dh  W.  R.  R.  Co.,  54  Hun,  460 ;  Glushing 
V.  Sharp,  96  N.  Y.  677 ;  LeGuen  v.  Gouvemeur,  1  Johns.  Cas. 
492.)  A  general  verdict  settles  in  favor  of  the  prevailing 
party  every  litigated  question  of  fact,  and  a  finding  that  there 
was  no  contributory  negligence  on  the  part  of  plaintiflPs  intes- 
tate must  have  preceded  the  finding  of  a  lawful  verdict. 
(  Wolfe  V.  G.  F.  Ins.  Co.,  43  Barb.  400 ;  41  K  Y.  620 ;  Code 
Civ.  Pro.  §  1186 ;  Murray  v.  K  Y.  L.  Ins.  Co.,  96  K  Y.  622, 
623.)  The  evidence  establishes  that  George  James  Tucker 
exercised  all  the  care  and  caution  that  a  child  just  passed 
twelve  years  of  age  would  be  expected  and  required  to  exer 
cise  under  all  the  circumstances  in  which  he  was  placed  at  the 
time.  {Greaney  v.  Z.  /.  R.  R.  Co.,  101  N.  Y.  426  ;  Parsons 
V.  N.  Y.  C.  (&  H.  R.  R.  R.  Co.,  113  id.  364 ;  Terry  v.  JeweU,  78 
id.  338 ;  McGovem  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co..  67  id.  423 ; 
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Casey  v.  JV.  Y.  C.  &  II.  li.  li.  B.  Co.,  78  id.  521 ;  Palmer  v. 
N.  T.  C.  db  H.  R.  It.  li.  Co.,  112  id.  241 ;  Maker  v.  iT.  Y.  C. 
i&  n.  R.  R.  R.  Co.,  67  id.  421 ;  Stmx^i  v.  D.  D.,  E.  B.  d-  B. 
R.  R.  Co.,  115  id.  Ill ;  Spooner  v.  D.,  L.  <h  W.  R.  R.  Co., 
115  id.  32 ;  Birleett  v.  K.  I.  Co.,  110  id.  506.)  The  ordinances 
of  the  city  of  Buffalo,  regulating  the  speed  of  trains  at  the 
Smith  street  crossing,  the  loeua  in  quo  of  the  accident,  were 
properly  admitted  in  evidence.  {McGrath  v.  If.  Y.  C.  tfc  II. 
R.  R.  R.  Co.,  63  N.  Y.  527,  531 ;  Ku2>fle  v.  K  Ice  Co.,  84 
id.  491 ;  Van.  Raden  v.'  N.  Y.,  JSf.  IL  <&  II  R.  R.  Co.,  30 
N.  Y.  S.  E.  302 ;  Archer  v.  iV.  Y,  N.  II  &  IL  R.  R. 
Co.,  106  id.  602;  Iloughkirk  x.  D.  db  H.  C.  Co.,  92  id.  227.) 
The  failure  to  ring  the  bell,  sound  the  whistle,  the  absence  of 
the  flagman  and  the  running  of  an  engine  rapidly  backwards 
through  a  thickly-settled  portion  of  a  city,  as  well  as  the 
locality  of  the  crossing  and  the  condition  of  the  weather  at  the 
time,  are  circumstances  to  be  presented  to  the  jury,  with  all 
the  other  circumstances  of  the  case,  as  bearing  upon  the  ques- 
tion of  negligence.  {Ryan  v.  iV.  Y.  C,  db  II.  R.  R.  R.  Co., 
37  Hun,  188 ;  McGrath  v.  N.  Y.  C.  <&  II  R.  R.  R.  Co.,  63 
N.  Y.  527-531 ;  Casey  v.  N.  Y.  C.  <&  IL  R.  R.  R.  Co.,  78 
id.  521.)  The  plaintiff  fully  satisfied  the  jury  by  a  prepon- 
derance of  evidence  that  defendant  was  negligent  in  the  opera- 
tion of  its  engine  on  the  occasion  in  question,  and  that  such 
negligence  caused  the  untimely  death  of  plaintiff's  intestate, 
and  the  verdict  of  the  jury  should  not  be  disturbed.  (Code 
Civ.  Pro.  §  1186 ;  McGrath  v.  N.  Y.  C.  <fe  //.  R.  R.  R.  Co., 
63  N.  Y.  522 ;  Massoth  v.  B.  <&  H.  C.  Co.,  64  id.  524 ;  Spoons 
v.  D.,  L.  tfe  W.  R.  R.  Co.,  115  id.  22 ;  Parsons  v.  N.  Y.  C.  <& 
IL  R.  R.  R.  Co.,  113  id.  359-364 ;  Casey  v.  N.  Y.  C.  cfe  //. 
R.  R.  R.  Co.,  78  id.  521 ;  Griffin  v.  N.  Y.  C  R.  R.  Co.,  40 
id.  45 ;  FinUestein  v.  N.  Y.  C.  tfe  77.  R.  R.R.  Co.,  41  Hun, 
34.)  It  cannot  be  held,  as  a  matter  of  law,  that  the  verdict 
rendered  in  this  action  is  for  excessive  damages.  {Birhett  v. 
K.  I.  Co.,  110  K  Y.  506, 508 ;  Ilov^hkirk  v.  D.  cfe  H.  C.  Co.,  11 
Abb.  [N.  C]  72 ;  McG<yvem  v.  N.  Y.  C.  &  E.  R.  R.  R.  Co., 
67  K  Y.  417;  OUfieU  v.  N.  Y.  C.  c&  B.  R.  R.  R.  Co.,  14 
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id,  518 ;  Casey  v.  N.  Y.  C,  (&  H,  R.  R.  R,  Co,,  78  id.  518 ; 
Parsoks  v.  .V.  Y.  C  &  H.  R,  R.  R.  Co,,  113  id.  359 ;  ^ooner 
V.  7>.,  Z.  A  W.  R.  R,  Co,,  115  id.  22.)  It  was  not  error  to 
permit  the  witness,  Miller,  to  testify  as  to  the  fact  of  defend- 
ant's flagman  walking  lame  on  the  day  of  the  killing  of  plain- 
tiff's intestate,  for  the  physical  condition  of  the  flagman  at  that 
time  and  his  unfitness  to  perform  the  duties  devolving  upon 
him,  were  competent,  as  bearing  upon  the  location  of  flagman 
at  the  time,  and  upon  defendant's  negligence.  {In  re  Morgan, 
104  N.  Y.  85 ;  Turner  v.  City  of  Newhurgh,  109  id.  308- 
310 ;  Marks  v.  King,  64  id.  628  ;  Plainer  v.  Plainer,  78  id. 
101 ;  Holmes  v.  Moffat,  120  id.  310 ;  Mosher  v.  City  of 
Auburn,  14  Wkly.  Dig.  477 ;  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451^58.)  Plaintiff's  intestate,  who,  when  within  from 
eight  and  one-half  to  eleven  feet  of  the  track  over  which 
engine  No.  478  was  backing,  stopped,  listened  and  looked  in 
an  easterly  direction  and  seeing  neither  signal  nor  approach- 
ing engine,  had  a  right  to  assume  that  no  train  nor  engine 
would  come  along  until  he  could  cross  the  track.  (Parsofis 
V.  JV.  Y,  C  A  n.  R.  R.  R,  Co.,  113  N.  Y.  364;  Weil  v.  D. 
D,,  E.  B.  i&  B.  R,  R.  Co.,  119  id.  151.) 

Pakker,  J.  Whether  the  complaint  should  have  been  dis- 
missed after  the  evidence  was  all  in,  on  the  ground  that  the 
negligence  of  the  plaintiff's  intestate  contributed  to  the  acci- 
dent, presents  the  only  question  which  we  shall  discuss  on  this 
review. 

In  its  disposition  we  shall  consider  flrst  whether,  assuming 
the  intestate  to  have  been  svi  Juris,  the  evidetice  adduced 
authorized  the  jury  to  find  that  plaintiff's  intestate  was  free 
irom  contributory  negligence.  If  not,  whether  the  fact  that 
the  intestate  was  only  a  little  over  twelve  years  of  age,  considered 
in  connection  with  the  other  circumstances  proven,  could  be 
permitted  to  effect  a  different  result. 

The  plaintiff,  in  order  to  recover  for  the  damages  sustained 
by  the  killing  of  his  intestate,  which  was  occasioned  by  his 
feeing  run  over  and  killed  Dy  a  locomotive  on  the  defendant's 
SiCKELS  — YoL.  LXXik.  40 
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road  while  crossing  its  tracks  on  Smith  street  in  the  city  of 
Buffalo,  waj8  burdened  with  the  necessity  of  proving,  first,  that 
the  defendant  was  gnilty  of  negligence ;  and,  second,  that  he 
was  free  from  all  fault  contributing  to  that  result. 

The  law  requires  a  traveler  before  crossing  a  railroad  track 
on  a  public  highway  to  look  and  listen  for  the  approach  of 
trains.  If  he  omit  to  do  so  and  suffers  injury  while  crossing, 
he  cannot  recover  because  of  such  omission.  That  which  it  is 
his  duty  to  do,  he  or,  in  the  case  of  death,  his  representative 
must,  in  an  action  to  recover  for  damages  sustained,  prove 
was  done  or  at  least  must  prove  facts  from  which  inference 
can  reasonably  be  drawn  that  he  performed  his  duty  in  that 
respect.  It  will  not  be  presumed  that  he  looked,  it  must  be 
proven.  The  plaintiff  attempted  to  meet  this  requirement  by 
the  evidence  of  a  witness  who  testified  that  before  the  intestate 
crossed  the  track,  in  the  doing  of  which  he  was  struck  by  the 
locomotive  and  killed,  he  stopped  in  the  centre  of  the  switch 
track  eleven  feet  from  the  north  rail  of  the  track  upon  which 
the  locomotive  was  running  and  shifted  the  bag  which,  he  wa& 
carrying  from  one  shoulder  to  the  other,  resting  it  upon  the 
bumper  of  a  car  standing  on  the  track  as  he  did  so,  and  that 
at  this  time  his  face  was  turned  in  the  direction  of  the  approach- 
ing engine.  He  then  passed  on  in  a  southerly  direction  for 
the  distance  of  about  fourteen  feet  when  he  was  stnick.  The 
witness  further  testified  that  after  changing  the  bag  from  one 
shoulder  to  the  other,  he  did  not  again  turn  his  head  to'the  left  as 
it  would  have  been  necessary  for  him  to  do  in  order  to  see  the 
approaching  locomotive.  It  is  urged  that  inasmuch  as  it 
appears  that  his  face  was  turned  in  the  direction  from  whence 
the  locomotive  came,  that  a  jury  could  be  permitted  to  find 
that  he  did  look  and  thus  observe  that  measure  of  care  and 
caution  which  the  situation  imposed.  We  are  unable  to  agree 
with  that  contention,  for  it  appears  that  from  the  place  where 
he  was  standing  it  was  possible  to  see  along  the  track  a 
distance  of  186  feet ;  that  when  he  reached  the  south  rail  of 
the  switch  track,  a  distance  of  eight  feet  and  five  inches  from 
the  north  rail  of  the  track  upon  which  the  locomotive  was 
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niiming,  he  could  see  for  two  streets  away,  and  that  before 
reaching  such  rail  the  view  was  unobstructed  for  nearly  a  mile. 
It  seems  to  be  clear,  therefore,  that  the  plaintiff  did  not  meet 
the  burden  resting  upon  him  by  merely  showing  that  his  face 
was  turned  in  that  direction,  for  if  he  had  looked  he  must  have 
seen  this  engine  approaching.  But  if  the  inference  was  per- 
missible that  he  looked  at  the  moment  of  changing  the  bag,  it 
does  not  meet  the  requirements  of  the  case.  He  had  still  six 
tracks  to  cross  and  was  then  eleven  feet  from  the  south  rail  of 
the  first  track.  To  look  then  and  not  again,  to  go  on  from 
that  point  without  observing  the  further  precaution  of  watch- 
ing for  the  approach  of  trains  upon  tracks  almost  constantly  in 
use,  was  not  a  proper  observance  of  that  care  which  it  was  his 
duty  to  exercise.  {Cullen  v.  D.  <&  II.  0.  Co.,  113  N.  Y.  668  ; 
Cardell  v.  JV.  Y.  G.  i6  II.  R.  R.  R.  Co.,  70  id.  119  ;  Woodard 
V.  N.  r.,  L.E.i&  W.  R.  R.  Co.,  106  id.  369 ;  'Young  v.  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  107  id.  500.) 

And  this  the  plaintiflTs  intestate  did  according  to  the  evidence 
of  the  witness  Martin,  who  was  called  by  the  plaintiff  to  prove 
that  at  the  moment  of  shifting  the  bag  Tucker  was  facing  in 
the  direction  of  the  approaching  locomotive.  Indeed,  it  must 
have  been  so,  for  had  he  looked  at  any  moment  before  reach- 
ing the  track,  he  would  have  observed  its  coming. 

It  appears  that  the  wind  w- as  blowing  severely  and  snow 
was  falling  rapidly,  and  it  is  suggested  that  by  reason  thereof 
he  may  have  been  prevented  from  seeing  the  approaching 
locomotive,  but  the  evidence  introduced,  on  the  part  of  the 
plaintiff,  shows  that  such  was  not  the  fact.  There  were  two 
little  girls  on  the  cars  at  the  crossing  at  the  point  where  the 
boy  stood  when  shifting  the  bag  from  one  shoulder  to  the  other, 
and  they  saw  the  locomotive  coming.  Frank  Surmes  was  on 
Smith  street  near  the  place  of  the  accident  at  the  time  of  its 
occurrence,  and  he  testified  that  he  saw  it  approaching  when 
it  was  at  Oneida  street.  The  witness  Martin  also  saw  it  when 
350  feet  distant  No  witness  pretends  that  it  could  not  be 
seen,  and  no  room  exists  for  the  inference  that  the  plaintiff's 
intestate  could  not  have  seen  it  had  he  looked. 
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We  are  thus  led  to  the  conclusion  that  there  was  no  evi- 
-dence  authorizing  the  jury  to  find  that  the  plaintiff  observed 
that  degree  of  care  and  caution  which  the  law  imposes  on  one 
while  in  the  act  of  crossing  railroad  tracks  on  a  public  street. 
If  he  had  been  an  adult,  therefore,  it  would  have  been  the 
duty  of  the  court  to  have  dismissed  the  complaint.  Does  a 
different  rule  apply  because  the  intestate  was  a  boy  only  a  little 
•over  twelve  years  of  age?  An  infant  of  tender  years  is  not 
expected  to  exercise  the  same  care  and  caution  which  is 
required  of  a  person  of  more  advanced  age,  so  that  it  fre- 
quently becomes  a  question  for  the  jury,  under  proper  instruc- 
tions by  the  court,  w^hether  a  child  exercised  that  measure  of 
care  and  caution  which  should  be  required  and  expected 
from  it. 

In  the  case  of  McGavern  v.  N.  T.  C.  cfe  H.  R.  R.  R.  Co. 
(67  N.  Y.  417),  a  boy  eight  years  of  age,  while  crossing  a  rail- 
road track,  was  struck  by  a  backing  engine  and  killed.  In 
that  case  this  court  held  that  it  was  a  question  for  the  jury  to 
•determine  whether  he  exercised  that  degree  of  care  and  cir- 
•cumspection  which  a  child  of  his  years  and  maturity  of  judg- 
ment would  be  expected  to  exercise. 

In  the  case  of  We7idell  v.  iT.  Y.  C.  &  IL  R.  R.  R.  Co.  (91 
N.  Y.  420)  the  plaintiff's  intestate,  a  boy  of  seven  years  of 
age,  was  held  to  have  been  guilty  of  culpable  negligence,  it 
appearing  that  he  was  a  bright,  active  boy,  capable  of  imder- 
fitanding  the  peril  of  the  situation  wliich  he  recklessly  encount- 
ered, resulting  in  his  death. 

In  Sta?ie  v.  Dry  Dock  Railroad  Conipany  (115  N.  Y.  104) 
the  plaintiff's  intestate,  a  child  of  seven  years,  was  run  over  by 
a  street  car,  and  in  that  case  it  was  held  that  he  could  not  be 
deemed  as  a  matter  of  law  to  be  sui  juris  so  as  to  be  charge- 
able with  negligence,  but  that  it  presented  a  question  for  the 

jury- 
In  the  Reynolds  case  (58  N.  Y.  248)  a  bright  and  intelligent 

boy,  tliirteen  years  of  age,  was  killed  while  crossing  a  railroad 

track.     The  summer  before  he  had  worked  on  a  farm  and 

received  thirteen  dollars  a  month  and  board  for  his  services. 
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but  at  the  time  of  the  accident  he  was  living  at  home  attend- 
ing school.  The  plaintiff  was  unable  to  show  that  his  intestate* 
observed  that  care  which  was  required  of  persons  crossing  a 
railroad  track,  and  the  court  having  under  consideration  the 
distinction,  which  the  law  makes  between  those  who  are  aui 
juris  and  non  sui  jurisy  held  that  the  plaintiff  should  havfr. 
been  nonsuited. 

The  fact  that  the  boy  Tucker  was  twelve  years  old,  intelli- 
gent, accustomed  to  attend  school,  and  assist  the  family  by  hi» 
labor,  and  lived  near  the  railroad,  seems  to  bring  this  case 
within  the  rule  of  the  Reynolds  case,  indeed  we  see  no  oppor- 
tunity to  distinguish  them. 

Aside  from  evidence  of  the  boy's  age,,  no  fact  was  adduced 
tending  to  show  that  he  was  not  as  well  qualified  to  understand 
and  appreciate  the  danger  which  overtook  him  as  an  adult. 
And  the  question  is,  therefore,  fairly  presented  whetlier  a  jury 
can  be  permitted  to  find  from  such  fact,  standing  alone,  that 
he  was  non  sui  juris. 

In  Nagle  v.  A.  V.  B.  R.  Co.  (88  Penn..  St.  35)  the  court,  ia 
considering  the  age  at  which  an  infant  should  be  presumed  to- 
be  suijuris^  say :  "  The  hw  fixes  no  arbitrary  period  when 
the  immunity  of  childhood  ceases  and  the  responsibilities  of 
life  begin.  For  some  purposes  majority  is  the  rula  It  is  not 
so  here.  It  would  be  irrational  to  hold  that  a  man  wa& 
responsible  for  his  negligence  at  twenty-one  years  of  age,  and 
not  responsible  a  day  or  a  week  prior  thereto.  At  what  age- 
then  must  an  infant's  responsibility  for  negligence  be  pre- 
sumed to  commence  ?  This  question  cannot  be  answered  by 
referring  it  to  a  jury.  That  would  furnish  us  with  no  rule 
whatever.  It  would  give  us  a  mere  shifting  standard  affected 
by  the  sympathies  or  prejudices  of  the  jury  in  each  particular 
case.  One  jury  would  fix  the  period  of  responsibility  at 
fourteen,  another  at  twenty  or  twenty-one.  This  is  not  a* 
question  of  fact  for  the  jury  ;  it  is  a  question  of  law  for  the 
court.  Nor  is  its  solution  difl5cult.  The  rights,  duties  and 
responsibilities  of  infants  are  clearly  defined  by  the  text  writers: 
as  well  as  by  numerous  decisions.    We  have  seen  tliat  the  law 
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presumes  that  at  fourteen  years  of  age  an  infant  has  sufficient 
discretion  and  understanding  to  select  a  guardian  and  contract 
a  marriage,  is  capable  of  harboring  malice  and  of  taking  human 
life  under  circumstances  that  constitute  the  offense  of  murder. 
It,  therefore,  requires  no  strain  to  hold  that  at  fourteen  an 
infant  is  presumed  to  have  sufficient  capacity  and  understand- 
ing to  be  sensible  of  danger,  and  to  have  the  power  to  avoid 
it.  And  this  presumption  ought  to  stand  until  it  is  overthrown 
by  clear  proof  of  the  absence  of  such  discretion  and  intelli- 
gence as  is  usual  with  infants  of  fourteen  years  of  age.'' 

The  Penal  Code  provides  that  when  an  infant  is  charged 
with  crime,  upon  the  prosecution  rests  the  burden  of  showing 
that  the  defendant  has  sufficient  intelligence  and  maturity  of 
judgment  to  render  him  capable  of  harboring  a  criminal  intent 
until  the  age  of  twelve  years,  at  which  time  the  presumption 
of  incapacity  ceases,  l^ow,  while  this  statute  does  not  under- 
take to  prescribe,  and  does  not  necessarily  affect  the  rule  to  be 
Applied  in  civil  actions,  it  suggests,  as  asserted  in  the  Nagle 
case,  an  ag^  to  which  the  courts  can  with  safety  limit  the  pre- 
sumption of  incapacity  on  the  part  of  an  infant  to  appreciate 
the  perils  incident  to  crossing  railroad  tracks.  This  presump- 
tion may,  in  a  proper  case,  be  so  far  overborne  by  evidence  as 
to  present  a  question  for  the  jury,  and  then  the  age  of  the 
injured  party  may  doubtless  be  considered  by  the  jury  in 
connection  with  the  facts  indicating  a  lack  of  comprehension 
of  a  dangerous  situation.  But  in  the  absence  of  evidence 
tending  to  show  that  an  injured  infant  twelve  years  old  was 
not  qualified  to  understand  the  danger  and  appreciate  the 
necessity  for  observing  that  degree  of  caution  in  crossing  a 
railroad  track  which  an  adult  would,  he  must  be  deemed  »ui 
juvis. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment should  be  reversed. 

All  concur  except  Bradley  and  Vann,  JJ.,  dissenting. 

Judgment  reversed. 
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JosEPHiKE  Simmons  et  al.,  as  Administrators,  etc.,  Respondents, 
V.  Giles  Everson  et  al..  Appellants,  Impleaded,  etc. 

Persons  who,  by  their  several  acts  or  omissions,  maintain  a  public  or  com- 
mon nuisance,  are  jointly  and  severally  liable  for  such  damages  as  are 
the  direct,  immediate  and  probable  consequences  of  it. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  S.,  plaintiffs'  intestate,  these  facts  appeared:  The  defendants  E.,  P. 
and  L.,  were  owners  of  three  adjoining  lots  on  a  city  street,  upon  which 
there  were  three  brick  stores,  separated  by  partition  walls,  extending 
from  the  foundations  to  the  roofs;  the  fronts  of  said  stores  were  a  con- 
tinuous brick  wall  of  a  uniform  thickness,  which  was  interlocked  with 
the  partition  walls.  These  stores  were  burned,  leaving  the  front  wall 
and  a  part  of  the  partition  walls  standing.  The  front  wall  shortly  after 
began  to  lean  toward  the  street  and  continued  to  do  so  more  and  more, 
until  it  gave  way  near  the  partition  wall  which  separated  the  buildings 
of  L.  and  P.,  carrying  down  the  entire  front.  Material  from  the  part  of 
the  front  wall  standing  on  the  lots  of  E.  and  P.,  and  from  their  partition 
wall,  fell  upon  8..  who  was  lawfully  on  the  sidewalk,  near  the  boundary 
between  their  lots,  and  killed  him.  No  part  of  L.'s  wall  touched  him. 
Jleld^  that  the  evidence  justified  findings  that  the  walls  left  standing 
became  immediately  after  the  fire  unsafe,  dangerous  and  liable  to  fall 
into  the  street,  and  so  were  a  public  nuisance;  that  each  of  the  defend- 
ants E.,  P.  and  L.  was  negligent  in  not  removing  or  supporting  the 
walls  on  his  lot;  that  the  several  neglects  united  and  directly  caused  the 
walls  to  fall;  and  so,  that  they  were  jointly  liable. 

Chipman  v.  Palmer  (77  N.  Y.  51),  distinguished. 

(Argued  January  29,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  9,  1890,  which  affirmed  so  much  of  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  decision  of  the  court 
on  trial  at  Circuit,  as  was  against  the  defendants  Everson, 
Pierce  and  Lynch,  and  reversed  so  nmch  as  was  against  the 
defendant,  the  City  of  Syracuse,  and  as  to  said  defendant 
granted  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Myron  W.  Simmons,  plaintiffs'  intestate,  which  was  alleged 
to  have  been  caused  by  the  defendants'  negligence. 
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The  trial  court  found  that  for  many  years  prior  to  October 
18,  1887,  the  appellants  owned  in  severalty  three  lots,  each 
being  twenty-two  feet  wide,  and  bounded  on  the  east  by  the 
center  line  of  South  Salina  street,  in  the  city  of  Syracuse. 
The  south  lot  was  owned  by  the  defendant  Lynch,  the  middle 
one  by  the  defendant  Pierce  and  the  north  one  by  the  defend- 
ant Everson.  On  these  lots  stood  three  brick  stores,  separated 
from  each  other  by  brick  partition  walls  extending  from  the 
foundations  to  the  roofs.  A  continuous  brick  wall  of  uniform 
height  (about  60  feet),  and  thickness,  stood  adjacent  to  the 
west  line  of  the  street  and  formed  tlie  front  of  the  buildings. 
The  partition  walls  and  the  front  wall  were  interlocked  or 
built  together. 

On  the  date  mentioned  the  three  stores  were  substantially 
destroyed  by  fire,  nothing  being  left  standing  except  the  front 
wall,  a  part  of  the  partition  walls  and  a  small  part  of  the  wood 
work  in  the  front  of  Everson's  building.  Shortly  after  this 
event  the  front  wall  began  to  lean  toward  the  street^  and  con- 
tinued to  incline  more  and  more  in  tliat  direction  imtil  Novem- 
ber 17,  1887,  when  it  gave  way  near  the  point  where  it  was 
united  with  the  partition  w^all  between  the  buildings  of  Lynch 
and  Pierce,  carrying  down  the  entire  front  and  part  of  both 
partition  walls.  Material  from  the  part  of  the  front  wall 
standing  on  the  lots  of  Everson  and  Pierce,  and  from  their 
partition  wall,  fell  on  and  killed  the  plaintiffs'  intestate,  who 
was  lawfully  on  the  sidewalk  near  the  boundary  between  their 
properties.  No  part  of  the  walls  on  Lynch's  lot  fell  on 
decedent.  It  was  found  that  immediately  after  the  fire  the 
front  and  part  of  the  partition  walls  became  weak,  unsafe, 
dangerous  and  Uable  to  fall  into  the  street,  and  that  each  of 
the  defendants  was  careless  and  negligent  in  not  removing  or 
supporting  the  walls  on  his  own  lot,  and  that  the  several  neglects 
of  the  defendants  united  and  directly  caused  the  walls  to  fall. 
It  was  further  found  that  these  walls  were  so  unsafe  that  they 
were  a  public  nuisance,  and  also  that  the  decedent  did  not 
negligently  contribute  to  the  accident  or  to  his  own  death. 
The  damages  were  assessed  at  $5,000, 
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M.  M.  Waters  for  appellant  Everson.  Everson  is  not  to  be 
presumed  to  have  violated  his  duty  in  acting  upon  the  theory 
that  neither  Pierce  nor  Lynch  would  be  guilty  of  negligence, 
resulting  in  injury  to  him  and  the  deceased.  {Neicsen  v.  N. 
T.  C.  B.  B.  Co,,  29  K  Y.  383,  389.)  An  act  or  omission  of 
duty,  several  when  committed,  cannot  be  made  joint,  because 
of  the  consequences  which  follow  in  connection  with  others 
who  had  done  the  same  or  similar  acts.  {Cha-pmayi  v.  P aimer j 
77  N.  Y.  51,  73.) 

Smithy  Kellogg  <&  Wells  for  appellant  Pierce.  Plaintiffs'  intes- 
tate was  a  trespasser  on  the  premises  of  the  defendant,  and,  there- 
fore, cannot  recover.  (Smith  on  Negligence,  61 ;  Zamiour  v. 
C.  P.  L  Co.,  101  K  Y.  391 ;  Converse  v.  Walker,  30  Hun,  596 ; 
P.  R.  P.  Co.  V.  Bingham,  29  Ohio  St.  364 ;  Parker  y.  P.  P. 
Co.,  69  Me.  173 ;  Vanderleck  v.  Hendry,  34  N.  J.  L.  467 ;  J. 
B.  B.  Co.  V,  Goldsmith,  47  Ind.  43 ;  Zoehisch  v.  TarheJl,  10 
Allen,  386;  JUcAlpin  v.  Powell,  70  if.  Y.  126 ;  Siceentj  v. 
0.  C  i&  iV.  B.  Co.,  10  Allen,  368 ;  Nicholson  v.  E.  B.  Co., 
41  K  Y.  525 ;  Leary  v.  C.  B.  Co.,  78  Ind.  323;  Tollman  v. 
S.  B.  <&  iV.  Y.  B.  Co.,  98  N.  Y.  198 ;  Bartjieldv.  Boper,  21 
Wend.  615  ;  Bathhun  v.  Payne,  19  id.  399 ;  Barker  v.  Sav- 
age,  45  N.  Y.  191.)  The  damage  sustained  by  the  plaintiffs' 
intestate  is  not  the  ordinary  or  probable  consequences  of  leav- 
ing the  defendant  Pierce's  wall  standing.  While  a  person  who 
does  a  wrongful  act  is  answerable  for  all  consequences  that  may 
ensue  in  the  ordinary  and  natural  course  of  events,  though 
such  consequences  be  immediately  and  directly  brought  about 
by  intervening  causes,  still  such  intervening  causes  must  be 
set  in  motion  by  the  wrong-doer.  (Thomp.  on  Neg.  1084 ; 
Lmory  v.  M.  B.  Co.,  99  N.  Y.  158  ;  Bing  v.  City  of  Cohoes, 
77  id.  83;  Cartarw.  Town,  103  Mass.  407;  Hofnagle  v.  B. 
B.  Co.,  55  N.  Y.  608 ;  Parker  v.  City  of  Cohoes,  10  Hun, 
531 ;  Byan  v.  If.  T.  C.  B.  B.  Co.,  35  N.  Y.  209.) 

niscock,  Doheny  <&  Hiscock  for  appellant  Lynch.     The 
deceased  was  guilty  of  contributory  negligence  and,  therefore, 
SicKELS— Vol.  LXXIX.        41 
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cannot  recover.  {Victo?^  v.  Baker,  67  N.  Y.  366;  Ziver- 
more  v.  C.  P.  L  Co.,  101  id.  391 ;  Leary  v.  (7.  R,  Co.,  78 
Ind.  328 ;;  Cmverae  v.  Walker,  30  Hun,  696.)  The  falling 
of  the  wall  of  the  Lynch  birilding  was  not  the  proximate  cause 
of  the  death  of  tlie  deceased.  {Rya/n  v.  N,  Y.  C  <&  H.  R. 
B.  R.  Co,,  35  K  Y.  210;  Rdpet^  v.  Nichols,  31  Hun,  401; 
Read  v.  NicJwlaa,  28  N.  Y.  S.  K.  867.) 

William  Ifottinghami  for  respondents.  A  dangerous  wall  or 
structure  of  any  kind,  which  is  so  near  the  public  highway  as 
to  menace  the  safety  of  persons  traveling  or  lawfully  being 
thereupon,  is  a  public  nuisance,  and  for  a  failure  to  remove  it 
both  the  owner  of  the  property  upon  which  it  stands  and 
the  person  or  body  corporate  charged  with  the  oversight  of 
the  highway,  are  liable  to  anyone  who  may  be  injured  by  its 
fttlling.  {Retina  v.  WatU,  1  Salk.  356 ;  Rector,  etc.,  v.  Buckr 
hart,  3  Hill;  193;.  MuUerb  v.  St  John,  57  N.  Y.  567 ;  Vincett 
V.  Cook,  4  Hun,  318 ;  Hume  v.  Mayor,  etc.,  74  N.  Y.  264 ; 
Kiley  V.  City  of  Kansas,  69  Mo.  102 ;  Parker  v.  Mayor,  etc., 
39  Ga.  725 ;  H.  W.  Co.  v.  Orr,  83  Penn.  St.  332 ;  SchiUing 
y.  Ahemethy,  112  id..  437 ;  Cain  v.  City  of  Syracuse,  95 
K  Y.  89;  Dygert  v.  Schmck,  23  Wend.  446;  Congreoe  v. 
Umith,  18  KY.  79 ;  Irvine  v.  Wood,  51  id.  224 ;  Wasm^  v. 
D.,  L.&  W.R.  Co.,  80  id.  212.)  From  the  mere  fact  that 
this  wall  fell  into  the  public  street  and  injured  the  plaintiff, 
the  law  presumes  negligence  on  the  part  of  the  property 
•wners  and  the  burden  is  cast  upon  them  of  furnishing  some 
explanation  wliich  is  consistent  with  proper  care  upon  their 
part.  {Byrne  v.  Boadle,  2  H.  &  C.  722;  Scott  v.  L.  D.  Co., 
3  id.  596;  Kearney  v.  L.  R.  R.  Co.,  L  K.  [5  Q.  B.]  411 ; 
Curtis  V.  R.  &  S.  R.  R.  Co.,  18  K  Y.  534;  Edgerton  v. 
JV.  T.  cfe  H.  R.  R.  Co.,  39  id.  227;  SeyhoU  v.  N.  T., 
1.E.&  W.  R.  R.  Co.,  95  id.  562 ;  R.  M.  Co.  v.  K.  H.  S. 
Co.,  50  id.  121 ;  Mulca/ims  v.  City  of  JanesviUe,  67  Wia  24; 
11.  W.  Co.  V.  Orr,  83  Penn.  St.  332.)  The  negligence  of 
each  of  defendants  co-operated  with  the  negligence  of  the 
others  to  produce  the  injury  and,  therefore,  each  separately 


1891.]  Simmons  et  al.  v.  Everson  et  al.  323 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

and  all  together  are  holden  to  the  party  injured.  {Chap- 
man  v,  iV'.  K  R.  R.  Co.,  19  N.  Y.  341 ;  CoUgrove  v.  N.  Y. 
<fe  iT.  H.  R.  R.  Co.,  20  id.  492 ;  Webster  v.  H.  R.  R.  R.  Co., 
38  id.  260 ;  BarreU  v.  T.  A.  R.  R.  Co.,  45  id.  628 ;  Slater  v. 
Mersereau,  64  id.  138 ;  Masterson  v.  N.  Y,  C.  &  H.  R.  R. 
R.  Co.,  84  id.  247;  Ring  v.  City  of  Cohoes,  77  id.  90 ;  Cane 
Y.  D.,  L.  &  W.  R.  R.  Co.,  81  id.  206  ;  Stringham  v.  StewaH, 
100  id.  516.)  The  action  was  properly  brought  against  defend- 
ants jointly.  {Suydam  v.  Moore,  8  Barb.  358 ;  Code  Civ.  Pro. 
§§  488,  499;  Fish  v.  Rose,  59  How.  Pr.  238.)  Simmons  did 
the  best  he  could  to  extricate  himself  from  the  peril  in  which 
defendants'  negligence  placed  him.  His  presence  at  the  place 
of  the  accident  was  not  contributory  negligence,  because  it  did 
not  cause  the  wall  to  fall.  It  was  a  mere  accident  of  location. 
{Coulter  V.  A.  U,  R  Co.,  56  K  T.  685 ;  Twomley  v.  C.  P., 
etc.,  R.  R.  Co.,  69  id.  158 ;  RkOz  v.  City  of  Cohoes,  89  id. 
219,  223;  Took  v.  N.  C.  R.  R.  Co.,  75  id.  320;  BuUocJc  v. 
Mayor,  etc.,  99  id.  654,  666 ;  Gordon  v.  City  of  Richmond, 
83  Va.  436,  441.) 

Follett,  Ch.  J.  It  is  urged,  in  behalf  of  the  defendants, 
that  at  most  this  is  but  a  case  of  several  independent  acts  of 
negligence  committed  by  each,  the  joint  effect  of  which  caused 
the  accident,  and  for  which  they  are  not  jointly  liable  within 
the  rule  laid  down  in  Chipman  v.  Palmer  (77  N.  Y.  51). 

The  case  at  bar  does  not  belong  to  the  class  of  actions  aris- 
ing out  of  acts  or  omissions  which  are  simply  negligent,  and 
while  the  defendants  did  not  intend  by  their  several  acts  to 
commit  the  injury,  their  conduct  created  a  public  nuisance 
which  is  an  indictable  misdemeanor  under  the  statutes  of  this 
state  (Penal  Code,  §§  385,  387  ;  Yincett  v.  Cook,  4  Hun,  318) 
and  at  common  law.  {Regina  v.  Watts,  1  Salk.  357 ;  S.  C, 
2  Ld.  Eaym.  856;  1  Russ.  Cr.  [5th  ed.]  423 ;  2  Whar.  Cr. 
Law,  §  1410 ;  Big.  Torte,  237 ;  Pol.  Torts  [2d  ed.]  345  ;  Stephens 
Dig.  Cr.  Law,  art  176 ;  Indian  P.  C.  §  268.) 

Persons  who  by  their  several  acts  or  omissions  maintain  a 
public  or  common  nuisance,  are  jointly  and  severally  liable  for 
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such  damages  as  are  the  direct,  immediate  and  probable  conse- 
quence of  it.  {L-vme  v.  Wood,  51  If.  Y.  224,  230 ;  Slater 
Y.  Jlerserean,  64:  id.  138;  Timlin  v.  Standanl  Oil  Cb.,  54r 
Hun,  44;  K lander  v.  McGrath^  35  Penn..  St.  128  ;  1  Shear. 
ife  R.  Xeg.  [4th  ed.]  §  122 ;  Pol.  Tort  [2d  ed.]  356.) 

The  fall  of  these  four-story  brick  walls  into  the  street,  was 
the  direct  and  immediate  consequences  of  the  several  acts  of 
the  defendants  in  suffering  the  portions  standing  on  their  own 
lots  to  remain  unsupported  after  they  had  visibly  begun  to 
incline  towards  the  street,  and  it  was  as  obvious  before  as  it 
was  after  the  accident  that  if  any  part  of  the  front  wall  fell,  & 
large  part  of  it  must,  and  that  it  would  go  into  the  street 

The  judgment  should  be  affirmed,  with  costs» 

All  concur,  except  Vann,  J.,  not  voting. 

Judgment  affirmed. 


■  Charles  E.  O'Connor,  as  Keceiver,  etc.,  Respondent  and 

ll?Z  ®®  Appellant,  t\  The  Mechanics'  Bank,.  Appellant  and 

Repondent 

An  ordinary  uncertified  check  upon  a  general  bank  account  is  neither  a 
legal  nor  an  equitable  assignment  of  any  part  of  the  sum  standing  to 
the  credit  of  the  depositor,  and  confers  no  right  upon  the  payee  which 
he  can  enforce  against  the  bank. 

Such  a  check  is  simply  an  order  which  may  be  countermanded  and  pay- 
ment forbidden  by  the  drawer  at  any  time  before  it  is  actually  cashed. 

The  rule  that  when  deposits  are  received  by  a  bank,  unless  they  are  special 
deposits,  they  belong  to  it  as  a  part  of  its  general  funds,  and  the  relation 
of  debtor  and  creditor  arises  between  it  and  the  depositor,  applies  where- 
the  deposit  is  of  trust  money,  unless  the  act  of  depositing  it  is  a  misap- 
propriation of  the  fund. 

One  B.  died  leaving  a  will,  by  which  he  gave  his  residuary  estate  to  his 
executors  in  trust,  for  the  benefit  of  his  four  children,  with  power  to  sell 
all  or  any  part  thereof,  and  directed  that  the-  same  be  distributed  "  in 
such  manner  and  form  and  at  such  time  or  times  as  shall  in  their  judg- 
ment be  for  the  best  interests  of  my  said  children."  The  ezecutor» 
sold  a  portion  of  the  personal  property  and  deposited  a  portion  of  tha 
proceeds  in  the  defendant's  bank  to  the  credit  of  the  estate  of  B.  Said 
executors  made  an  apportionment  among-  alT  the  legatees,  and  drew  a 
check  on  defendant  to  the  order  of  F.,  one  of  the  legatees,  for  a  balance 
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due  him  and  mailed  it  to  him.  F.  indorsed  the  check  in  blank,  and, 
after  passing  through  several  Iiands,  it  was  paid  by  defendant  March 
10,  1888,  in  the  usual  course  of  business.  It  was  not  certified  and  had 
not  been  presented  before.  Prior  to  such  payment  a  judgment  had 
been  recovered  against  F.,  and  a  third-party  order  in  supplementary  pro- 
ceedings based  thereon  granted  and  served  upon  defendant's  cashier; 
this  order  contained  the  usual  injunction  clause.  Plaintiff  was  appointed 
receiver;  after  he  had  qualified,  he  demanded  of  defendant  the  amount 
on  deposit  in  the  account  of  the  estate  of  B.  belonging  to  F.,  "or  due 
him  from  it;"  this  demand  was  refused.  F.  had  no  notice  of  the  pro- 
ceedings in  which  plaintiff  was  appointed  receiver.  In  an  action  to 
recover  the  portion  of  the  deposit  alleged  to  belong  to  F.,  luld,  that  in 
order  to  recover  plaintiff  was  bound  to  show  that  when  the  order  was 
served  on  defendant,  it  had  in  its  possession  or  under  its  control  certain 
personal  property  then  belonging  to  F.,  or  that  it  then  owed  him  a  debt; 
that  the  relation  between  B.'s  executors  and  defendant  was  that  of 
creditor  and  debtor  only,  and  in  a  legal  sense  they  had  no  money  in  the 
bank,  but  simply  a  debt  against  it  to  the  amount  of  the  deposit;  that 
the  apportionment  and  distribution  being  simply  an  a/rreement  by  the 
executors  among  themselves,  and  so,  subject  to  revocation,  and  being 
unaccompanied  by  any  assignment,  oral  or  written,  although  followed 
by  the  giving  of  a  clieck  by  them,  did  not  effect  a  change  of  title  to 
said  debt  or  any  part  thereof,  or  operate  as  a  transfer  to  the  payee  of 
any  right  as  against  the  bank;  and  so,  that  plaintiff  failed  to  establish  a 
cause  of  action. 

Bidiy  v.  Phenix  Bank  (83  N.  Y.  818);  Van  Aleii  v.  Am,  Nat,  Bank  (52  id. 
1);  Baker  v.  JN.  Y.  Nat.  Ex.  Bank  (100  id.  81);  Viets  v.  Un.  Nat.  Bank 
(101  id.  563),  distinguished. 

O Connor  v.  Mechanics*  Bank  (54  Hun,  272),  reversed. 

(Argued  January  30,  1891;  decided  February  24,  1891.) 

Cboss-appeals  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  Noveml>er  7, 1889,  which  modified  and  aflSrmed 
as  modified  a  judgment  in  favor  of  plaintiflE  entered  upon  a 
decision  at  Circuit  upon  a  trial  without  a  jury. 

This  was  an  action  at  law  by  a  receiver,  appointed  in  pro- 
ceedings supplementary  to  execution,  to  recover  a  sum  of 
money  deposited  by  a  third  party  with  the  defendant,  and 
alleged  to  belong  to  the  judgment  debtor. 

The  judgment,  upon  whicli  plaintiffs  appointment  as  receiver 
is  based,  was  recovered  April  2,  1886,  against  Herbert  F. 
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Beeclier.  On  the  8th  of  March,  1887,  Henry  Ward  Beecher, 
father  of  the  judgment  debtor,  died,  leaving  a  will,  that  was 
duly  proved  in  April  following,  by  which  he  gave  his  residuary 
estate  to  his  executors  in  trust  for  the  benefit  of  his  cliildren, 
four  in  number,  with  power  to  sell  all  or  any  part  thereof,  and 
directed  that  the  same  should  be  distributed  "  in  such  manner 
and  form  and  at  such  time  or  times  as  shall  in  their  judgment 
be  for  the  best  interests  of  my  said  children."  The  estate 
consisted  of  both  real  and  personal  property  of  considerable 
value,  and  the  executors,  Henry  B.  and  William  C.  Beecher 
and  Samuel  Scoville,  having  sold  a  part  of  the  personalty, 
deposited  the  proceeds  in  diflferent  banks,  one  of  which  was 
the  defendant,  the  account  being  entitled  :  "  Estate  of  Henry 
Ward  Beecher."  Checks  were  drawn  upon  this  account  in  the 
due  administration  of  the  estate,  each  being  signed  either  by 
Henry  B.  or  William  C.  Beecher,  as  "  Executor."  The  trial 
court  found,  in  addition  to  the  foregoing  facts,  "  that  in  the 
first  part  of  January,  1888,  said  executors  made  a  distribution 
among  all  the  legatees  under  the  said  will  of  said  fund  so  depos- 
ited by  them  and  apportioned  about  $5,000  thereof  as  the  share 
of  the  said  judgment  debtor."  It  does  not  appear  how  such 
apportionment  and  distribution  was  made,  except  that  Henry  B. 
Beecher,  on  January  30,  1888,  drew  a  check  on  said  account 
to  the  order  of  the  judgment  debtor  for  $2,286.92,  being  the  bal- 
ance due  him  after  paying  certain  debts  pursuant  to  his  instruc- 
tions, and  mailed  it  to  him  at  Port  Townsend,  Washington 
Territory,  where  he  resided.  He  indorsed  it  in  blank,  and, 
after  passing  through  several  hands,  it  was  paid  by  the  defend- 
ant March  10,  1888,  in  the  usual  course  of  business.  It  was 
never  certified  and  had  not  been  presented  before.  January 
27,  1888,  a  third -party  order,  based  upon  said  judgment,  was 
obtained  for  the  examination  of  WiUiam  C.  Beecher,  and  the 
next  day  was  served  upon  him,  and  on  February  first  he 
appeared  and  was  examined.  A  like  order  for  the  examina- 
tion of  defendant's  cashier  was  granted  and  served  on  the  day 
last  named,  and  the  next  day  an  examination  was  had  there- 
under and  further  proceedings  were  adjourned  until  Mardi  21, 
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1888.  Each  order  contained  the  usual  injunction  clause. 
From  December  19,  1887,  to  February  2,  1888,  said  account 
in  the  defendant  bank  was  not  less  than  $4,644.71,  and  thence- 
forward ta  February  eleventli,  it  stood  at  $1,038.49,  and  after 
that  date  until  March  tenth,  at  $2,428.54. 

February  3,  1888,  the  plaintiff  was  appointed  receiver  under 
the  first  of  said  orders  and  next  day  the  receivership  waa 
extended  to  the  proceedings  under  the  second  order.  On  th« 
ninth  of  February,  and  after  the  plaintiff  had  qualified,  he 
demanded  from  the  defendant  that  it  should  pay  him  "  the 
Bum  of  $2,286.92,  amount  on  deposit  in  said  bank  in  the  said 
account  of  the  estate  of  Henry  Ward  Beecher,"  and  deliver 
all  money  or  property  in  its  custody  or  control  belonging  to 
the  judgment  debtor,  "  or  due  him  from  it,"  but  the  demand 
was  refused,  and  Febniary  27, 1888,  this  action  was  commenced* 
Herbert  F.  Beecher  had  no  notice  of  the  proceedings  which 
resulted  in  the  appointment  of  the  plaintiff  as  receiver. 

As  conclusions  of  law,  the  court  found  that  all  funds  depos- 
ited by  the  executors  were  trust  funds  and  that  the  bank  had 
notice  of  the  fact ;  that  upon  the  apportionment  and  distribu- 
tion by  the  executors,  the  share  of  the  judgment  debtor  became 
vested  in  him  and  subsequently  passed  to  the  plaintiff  as 
receiver,  in  whose  favor  judgment  was  ordered  for  the  sum  of 
$1,300,  which  was  fixed  upon  as  the  amount  necessary  to  cover 
the  judgment  for  $484  with  interest  thereon,  together  with 
the  costs  and  receiver's  expenses. 

Upon  appeal  by  both  parties  to  the  General  Term,  tlie  judg- 
ment was  modified  by  reducing  the  recovery  to  $692.65,  and 
as  thus  modified  affirmed. 

Both  parties  now  appeal  to  this  court,  the  plaintiff  claiming 
the  right  to  recover  the  entire  fund  in  controversy,  while  the 
defendant  claims  •  that  there  should  be  no  recovery  whatever 
against  it. 

Edwin  R.  Leavitt  for  plaintiff.  The  property  of  the 
judgment  debtor  vested  in  the  plaintiff  as  soon  as  the  order 
appointing  him  receiver  was  filed,  namely,  February  4,  1888. 
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.  (Code  Civ.  Pro.  §§  1819,  3408,  2469 ;  McCorUe  v.  Ilerrman, 
117  K  Y.  297;  Loder  v.  Hatfield,  71  id.  92,  98;  Bnshnell 
V.  CarpenUr,  92  id.  270 ;  Goc^el  v.  ^olf,  113  id.  405 ;  \YarneT 
V.  Durante  76  id.  133 ;  Bartholomew  v.  Adams^  8  JST.  Y. 
Supp.  179  ;  Delafield  v.  SMpman^  103  N.  Y.  466  ;  Yincent  v. 
Newhouse^  83  id.  505 ;  Harris  v.  7^/^^,  7  Paige,  471 ;  C%ff^^ 
V.  Beecher^  6  N.  Y.  Si^pp.  227 ;  3la7iice  v.  Maniee^  43  N.  Y. 
363;  Viets  v.  J7:  iV^.  J?t?72t,  101  id.  568 ;  Baker  v.  iV".  Y.  N. 
E.  BanJc^  100  id.  35.)  A  check  is  not  an  assignment  of,  nor 
a  lien  upon,  tlie  funds  against  which  it  is  drawn.  {Lowrey  v. 
Steicart,  25  N.  Y.  241 ;  Story  on  Bills  of  Exchange,  §  86 ; 
Atty.'Gen.  v.  C.  Z.  Ins.  Co.,  71  N.  Y.  325;  LuiethY.  Bank 
of  America,  49  Barb.  221 ;  ^.  N.  Bank  v.  F.  N.  Bank,  46 
N.  Y.  82;  Duncan  v.  Berlin,  60  K  Y.  151,  153 ;  Code  Civ, 
Pro.  §  1819;  Bvndle  v.  Allison,  34  id.  180-183.)  The 
bank,  by  the  very  title  of  the  account,  and  the  fact  of  checks 
being  signed  "  Executor,"  had  full  notice  of  the  character  of 
the  account ;  for,  where  deposits  are  made  in  a  bank  by  any 
one  as  agent,  executor,  trustee,  etc.,  the  use  of  such  terms 
charges  the  bank  with  notice.  (Daniels  on  Neg.  Inst.  [3d 
ed.]  §  1612;  jV.  Bank  v.  Ins.  Co.,  104  U.  S.  64,  65;  Code 
Civ.  Pro.  §§  2468,  2469.)  The  whole  fund  of  $2,286.92 
not  only  vested  in  plaintiflF,  but  he  was  entitled  to  receive 
the  whole  of  it  (Code  Civ.  Pro.  §§  2468,  2469;  BenaM 
V.  Wyckoff,  8  J.  <fe  S.  529 ;  Salter  v.  Bowe,  32  Hun,  237 ; 
High  on  Receivers,  §§  447,  449 ;  Campbell  v.  Grant,  2  Hilt. 
290,  296:  Broicning  v.  Betts,  8  Paige,  508;  Bostwick  v. 
Menck,  40  N.  Y.  383;  Yerpla/nck  v.  Yan  Buren,  76  id. 
255  ;  Merrill  v.  Bank  of  Norfolk,  18  Pick.  32.)  The  plain- 
tiff is  a  proper  person  to  receive  the  whole.  {Goodhart  v. 
Stilton,  90  N.  Y.  206 ;  Gelston  v.  S.  S.  Bank,  29  Hun,  597.) 
The  court  had  power  to  modify  the  judgment  by  increas- 
ing it.  (Code  Civ.  Pro.  §  1317;  Canady  w  Stiger,  55  N. 
Y.  456;  Moffat  v.  Sackett,  18  id.  528;  Bichardsmi  v.  H. 
Ins.  Co.,  15  J.  &  S.  138;  Simonson  v.  Brown,  68  N.  Y. 
355;  Hannah  v.  Hannah,  Id.  610,  611;  Bennett  v.  Bates, 
94  id.  354.) 
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William  C  Beecher  for  defendant.  A  check  upon  a  bank 
in  the  usual  fonn,  not  accepted,  or  certified  by  its  casliier  to 
be  good,  does  not  constitute  a  transfer  of  any  money  to 
the  credit  of  the  holder.  It  is  fiiniply  an  order  which  may 
be  countermanded  and  payment  forbidden  by  the  drawer  at 
any  time  before  it  is  actually  cashed.  It  creates  no  lien  on 
the  money  which  the  holder  can  enforce  against  the  bank. 
It  does  not  of  itself  operate  as  an  equitable  assignment. ,  {F, 
M.  Co.  V.  Brown,  124  U.  S.  385 ;  Atty.-Gm.  v.  C,  Ins.  Co., 
71  K  T.  325 ;  Zynch  v.  F.  N.  Bank,  107  id.  179 ;  Vieiz  v. 
U.  Bank,  101  id.  563;  ^.  Bank  v.  F.  N.  Bank,  46  id.  82, 
87 ;  Bank  of  Republic  v.  MiUard,  10  Wall.  152 ;  Carr  v.  N.  S. 
Bank,  107  Mass.  45  ;  Chapman  v.  White,  2  Seld.  412;  Craw- 
ford V.  W:  S.  Bank,  100  K  Y.  50.)  The  court  below  erred 
in  holding  that  the  deposit  was  a  trust  fund  created  for  the 
benefit  of  the  legatees,  and  such  legatees,  as  soon  as  their  shares 
were  fixed  and  set  aside,  would  be  entitled  to  them,  and  could 
have  sued  the  bank  and  collected  the  same  from  it.  {Fletcher 
V.  Shaipe,  108  Ind.  276 ;  McLain  v.  Walletce,  103  id.  562 ; 
Butler  V.  Sprague,  66  N.  Y.  392,  395.)  The  receiver  took 
title  only  to  such  property  as  belonged  to  the  judgment  debtor 
when  the  proceedings  were  commenced  and  the  receiver 
appointed.  {DuBois  v.  Cassidy,  75  N.  Y.  298 ;  Thorn  v. 
Fellows,  5  Wkly.  Dig.  473.)  The  statement  of  the  account 
with  the  bank  shows  very  plainly  that  it  was  not  a  fund  set 
apart  for  the  benefit  of  the  legatees,  but  simply  the  current 
account  of  the  estate  used  in  the  general  transaction  of  its 
aflEairs.  This  is  a  very  different  thing  from  a  trust  fund  in 
which  a  legatee  had  any  specific  interest.  {N.  Bank  v.  Ins. 
Co.,  104  U.  S.  54,  63.)  The  check  having  been  indorsed 
generally  to  Laidlaw  &  Co.,  and  not  for  collection,  became 
their  property,  the  title  passed  to  them,  and  was  not  again 
subject  to  the  payee's  control  (J/.  Bank  v.  Loyd,  90  N.  Y. 
530 ;  Vietz  v.  U.  Bank,  101  id.  563 ;  Van  Allen  v.  A.  Bank, 
52  id.  4 ;  Code  Civ.  Pro.  §  2469 ;  Bank  of  RepuUic  v.  Mil^ 
lard,  10  Wall.  152,  156.)  The  judgment  debtor  was  never 
SicKELs — ^VoL.  LXXIX.        42 


330  O'CoNNOB  V.  M.  Bank.  [Feb., 

Opinion  of  the  Court,  per  Vann,  J. 

served  in  supplementary  proceedings,  and  no  notice  was  given 
him  as  required  by  law,  (Code  Civ.  Pro.  §  2464 ;  Whitney  v. 
Welch,  2  Abb.  [N.  C]  442 ;  AshUy  v.  Turner,  22  Hun,  226; 
Stokes  V.  Epstein,  6  Civ.  Pro.  Rep.  36.)  Plaintiffs  contention 
that  the  judgment  should  have  been  for  the  whole  amount  of 
the  check  is  untenable.  {Bostwick  v.  Menek,  40  N.  T.  383  ; 
High  on  Receivers,  §§  454,  455 ;  Code  Civ.  Pro.  §  3320.) 

Yann,  J.  This  is  not  a  creditor's  bill  to  establish  a  lien,  or 
to  remove  an  obstacle  to  the  collection  of  a  debt,  but  a  strict 
action  at  law  to  recover  a  definite  sum  of  money  from  the 
defendant.  It  does  not  involve  the  right  of  the  plaintiff  to 
proceed  against  the  executors,  or  to  collect  the  debt  that  he 
represents  out  of  any  interest  which  the  judgment  debtor  may 
have  in  his  father's  estate.  In  order  to  recover  in  this  action  the 
plaintiff  wcs  bonnd  to  show  that  when  the  third-party  order 
was  served  upon  the  defendant,  it  had  in  its  possession  or 
under  its  control  certain  personal  property  then  belonging  to 
the  judgment  debtor,  or  that  it  then  owed  him  a  debt  exceed- 
ing ten  dollars  in  amount.  (Code  Civ.  Pro.  §§  2441,  2468  and 
2469;  McCorkle,  as  Rear.,  v.  Herrman,  117  N.  T.  297.) 
The  real  question,  therefore,  is  whether  the  bank  was  owing 
the  judgment  debtor  anything,  or  had  any  of  his  property  in  its 
possession  or  under  its  control  ?  The  deposit  by  the  executors 
with  the  defendant  of  money  received  by  them  from  the  sale 
of  the  personalty,  the  apportionment  thereof  among  the 
ij  legatees  and  the  mailing  of  the  check,  form  the  basis  upon 
which  the  plaintiff  rests  his  claim  that  the  bank  either  owed  a 
debt  to  the  judgment  debtor  or  was  possessed  of  some  prop- 
erty belonging  to  him.  As  the  legal  title  to  the  personal  prop- 
erty before  it  was  sold  was  in  the  executors,  so  the  legal  title 
to  the  proceeds  of  the  sale  was  in  them.  When  they  deposited 
the  proceeds  in  the  bank,  however,  the  title  to  the  money 
passed  to  the  defendant,  wliicli  impliedly  promised  to  pay  the 
debt  thereby  created  by  honoring  the  checks  of  the  depositor 
as  they  were  presented.  Thenceforward  the  relation  of  the 
bank  and  the  executors  was  that  of  debtor  and  creditor  only. 
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In  a  legal  sense  the  executors  had  no  money  in  the  bank,  but 
simply  a  debt  against  the  bank  for  the  amount  of  the  deposit, 
{/Etna  National  Bank  v.  Fmirth  National  Banh^  46  N.  Y. 
82,  86;  Viet^  v.  Union  National  Bank,  101  id.  563,  573 ; 
LyThch  V.  First  National  Bank,  107  id.  179, 184.)  Therefore, 
unless  this  debt,  which  the  executors  held  against  the  defend- 
ant, was  in  some  way  transferred,  wholly  or  in  part,  to  Herbert 
F.  Beecher,  there  can  be  no  recovery  by  the  plaintiff  who  has 
simply  the  title  of  the  judgment  debtor.  There  was  no  trans- 
fer of  the  debt  unless  the  apportionment  ftnd  distribution  by 
the  executors  and  the  giving  of  the  check  by  them  effected  a 
change  of  title  thereto."  The  apportionment  and  distribution 
was  apparently  a  mere  agreement  by  the  executors  among 
themselves,  subject  to  revocation  or  change  at  any  time  before 
actual  peformance.  No  assignment  was  made  either  in  writ- 
ing or  even  by  oral  agreement,  as  was  the  fact  in  the  case  of 
Ri%ley  v.  Phenix  Bank  (83  N.  Y.  318).  The  mere  deter- 
mination of  the  executors  to  apportion  and  distribute  among 
the  legatees  certain  funds  on  hand,  accompanied  by  no  act  of 
performance,  transferred  no  title  or  interest  therein  to  anyone, 
and  had  no  effect  upon  the  debt  against  the  bank  which  had 
no  notice  that  a  distribution  was  intended  or  that  any  special 
fund  was  set  apart  for  that  purpose.  No  act  either  of  appor- 
tionment or  of  distribution  was  shown,  except  the  giving  of 
the  check,  and  tliat  did  not  operate  as  a  transfer  to  the  holder 
of  any  right  as  against  the  bank.  An  ordinary,  uncertified 
check  upon  a  general  account  is  neither  a  legal  nor  an  equit- 
able assignment  of  any  part  of  the  sum  standing  to  the  credit 
of  the  depositor,  and  confers  no  right  upon  the  payee  that  he 
can  enforce  against  the  bank.  {Attorney-General  v.  Conti- 
nental Life  Ins.  Co.,  71  N.  Y.  325 ;  Duncan  v.  Berlin,  60 
id.  151 ;  JEtna  National  Bank  v.  Fourth  National  Bank, 
9upra  ;  Chapman  v.  White,  6  N.  Y.  412;  Carr  v.  National 
Security  Banh^  107  Mass.  45,  48.) 

Such  a  check,  as  was  said  by  the  Supreme  Court  of  the 
United  States  in  a  recent  case,  "  is  simply  an  order  which  may- 
be countermanded  and  payment  forbidden  by  the  drawer  at 
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any  time  before  it  is  actually  cashed."  {Florence  31inijig  Co. 
V.  Braicn,  124  U.  S.  385,  391.) 

The  rule  is  otherwise  when  the  check  or  order  is  drawn 
upon  a  particular  fund  which  is  specified,  but  that  has  no 
application  to  this  case,  because  the  check  in  question  was  in 
the  ordinary  form  and  was  drawn  upon  no  particular  or  speci- 
fied fund.  There  was  no  transfer,  therefore,  by  the  executors 
to  the  judgment  debtor  of  any  part  of  their  claim  against  the 
bank,  and  the  plaintiff  had  no  title  uj^on  which  to  found  this 
action  unless  it  was  derived  from  some  source  other  than 
the  executors.  Even  if  the  judgment  debtor,  after  the  delivery 
of  the  check  to  him,  could  have  compelled  the  executors  to 
pay  it,  still  he  could  not  have  compelled  the  bank  to  pay  it, 
because  there  was  no  contract  between  him  and  the  bank,  and 
no  assignment  of  any  interest  in  the  contract  between  the 
executors  and  the  bank.  The  holder  of  an  ordinary  check, 
unaccepted  and  uncertified,  cannot  compel  payment  from  the 
bank  upon  wliich  it  is  drawn,  even  if  the  account  of  the  drawer 
is  sufficient  to  meet  it  when  presented.  Under  such  circum- 
stances the  right  of  action  belongs  to  the  drawer  or  creditor  of 
the  bank  and  not  to  the  holder  who  is  merely  a  stranger. 
(  Vkts  v.  U 711071  National  Banl,  101  K  Y.  563,  572;  jEtna 
National  Bank  v.  Fourth  National  Banlc^  supra  '^  Winter 
V.  I)?ncr?y,  5  K  Y.  525.) 

The  courts  below  proceeded  to  judgment  upon  the  theory 
that  the  moneys  were  deposited  by  the  executors  as  the  prop- 
erty of  the  estate,  and  upon  the  apportionment  between  the 
legatees  became  impressed  with  a  trust  in  favor  of  the  judg- 
ment debtor.  In  support  of  this  position  certain  cases  were 
relied  upon  which  hold  that  a  bank  dealing  with  the  agent  of 
a  disclosed  principal,  who  not  only  owned  the  moneys  deposited, 
but  held  the  check  of  the  agent  therefor,  could  not  refuse  to 
pay  such  check.  ( Van  AUn  v.  American  Nati&nal  Banhy  52 
K.  Y.  1 ;  Bal'er  v.  New  YorTc  National  Exchange  BanTc^  100 
id.  31 ;  Ylets  v.  Unvm  National  Bank,  101  id.  563.)  The 
principle  underlying  these  authorities,  as  stated  in  the  case  first 
<5ited  (p.  4),  is  "  that  so  long  as  money  or  property  belonging 
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to  the  principal,  or  the  proceeds  thereof,  may  be  traced  and 
distinguished  in  the  hands  of  the  agent,  or  Ids  representatives, 
or  assignees,  the  principal  is  entitled  to  recover  it  unless  it  has 
been  transferred  for  value  without  notice."  In  other  words, 
when  the  debt  created  by  a  deposit  belongs  to  the  principal, 
instead  of  the  agent  who  made  it  in  his  own  name,  the  bank, 
upon  notice  of  the  facts,  must  recognize  the  actual  rather  than 
the  nominal  depositor.  This  principle  is  frequently  applied 
by  courts  of  equity  to  prevent  a  misappropriation  of  trust 
funds,  but  it  does  not  apply  to  the  case  in  hand,  because  no 
attempt  at  misappropriation  is  claimed,  and  because  this  is  an 
action  at  law  where  the  judgment  debtor  was  not  the  principal 
and  the  executors  were  not  his  agents  in  the  sense  required  to 
change  the  relation  between  the  depositor  and  depositary. 

As  was  said  in  Fletcher  v.  Sharpe  (108  Ind.  276),  "  When 
deposits  are  received,  unless  they  are  special  deposits,  they 
belong  to  the  bank  as  a  part  of  its  general  funds,  and  the 
relation  of  debtor  and  creditor  arises  between  the  bank  and 
the  depositor.  This  is  equally  so  whether  tlie  deposit  is  of 
trust  money,  or  funds  which  are  impressed  with  no  trust,  pro- 
vided the  act  of  depositing  is  no  misappropriation  of  the  f  und.'^ 

There  had  been  no  accounting  by  the  executors  when  the 
receiver  was  appointed,  and  it  was  not  yet  time  for  them  to 
account,  as  less  than  a  year  had  passed  since  the  will  was 
admitted  to  probate.  All  the  property  of  the  testator,  by 
force  of  the  will,  vested  in  the  executors  in  trust  for  the  bene- 
fit of  the  legatees.  While  the  judgment  debtor  had  a  general 
claim  to  one-fourth  of  the  net  residuary  estate,  he  had  no  title 
to  any  specific  part,  nor  to  the  proceeds  of  any  specific  part, 
and  his  claim  could  not  be  enforced  until  after  the  time  for 
an  accounting  had  arrived.  Prior  to  a  judicial  determination 
that  all  the  debts  of  a  testator  have  been  paid,  made  after 
proper  notice,  all  payments  to  legatees  are  at  the  peril  of  the 
executors,  for  the  assets  of  an  estate  are  held  by  them  primarily 
for  the  benefit  of  creditors.  The  apportionment  and  distribu- 
tion made  by  the  trustees,  as  already  appears,  conferred  no 
right  upon  the  legatees,  except  as  checks  were  given  in  per- 
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formance  and  the  checks  conferred  no  right  that  was  capable 
of  enforcement  against  the  bank. 

Without  considering  any  of  the  other  points  urged  upon  us, 
we  think  that  the  plaintiff,  according  to  the  record  now  pre- 
sented, had  no  title  to  the  debt  against  the  defendant,  created 
by  the  deposits  of  the  executors.  It  follows  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event    . 

All  concur. 

Judgment  reversed. 
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Benjamin  Decker,  Respondent,  v,  G.  Clinton  Gardner,  aa 
Receiver,  etc.,  Appellant. 

It  seems  that  jurisdiction  to  appoint  a  receiver  of  a  corporation  upon  its 
dissolution  is  wholly  statutory.  Such  a  receiver  is  the  representative  of 
the  corporate  body  and  in  this  stat«  he  is  vested  ^ith  the  title  to 
and  is  made  trustee  of  the  corporate  property,  and  for  the  purpose  of 
administering  thereon  and  winding  up  the  affairs  of  the  corporation,  he 
succeeds  to  its  powers  and  franchises  and  possesses  generally  all  the 
powers  and  authority  conferred  by  statute  upon  the  assignees  of  insolvent 
debtors. 

The  power,  however,  of  appointing  a  receiver,  pendente  lite,  is  incidental 
to  the  jurisdiction  of  a  court  of  equity.  Such  a  receiver  is  a  mere  tem- 
porary officer  of  the  court;  he  does  not  possess  the  power  of  a  permanent 
receiver  or  any  legal  power  except  such  as  is  specifically  conferred  upon 
him  by  order  of  the  court;  his  functions  are  limited  to  the  care  and 
preservation  of  the  property  committed  to  his  charge. 

While  a  receiver  appointed  pendente  lite,  in  an  action  to  foreclose  a  railroad 
mortgage,  is  charged  with  the  duty  of  operating  the  road  pending  the 
action,  the  corporation  is  not  dissolved  by  the  appointment;  the  receiver 
does  not  represent  the  corporation  in  its  individual  or  personal  char- 
acter, or  supercede  it  in  the  exercise  of  its  corporate  powers,  except  so 
far  as  the  mortgaged  property  is  concerned,  and  in  every  respect  except 
the  possession  and  management  of  the  mortgaged  property  the  corpo- 
ration is  free  to  exercise  its  franchises. 

During  the  pendency  of  an  action  against  a  railroad  corporation  for  alleged 
trespass,  a  receiver  pendente  lite  was  appointed  in  an  action  in  the  U. 
S.  Circuit  Court  to  foreclose  mortgages  which  covered  all  of  the  cor- 
porate property.     The  receiver  was  authorized  to  operate  the  road, 
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protect  his  title  and  possession,  defend  all  suits  brought  against  him 
and  the  corporation,  and  intervene  in  any  suits  then,pending;  and  was 
invested  with  the  authority  usually  conferred  in  like  cases  according 
to  the  course  and  practice  of  U.  8.  Equity  Courts;  the  corporation 
was  enjoined  from  interfering  with  him  in  the  possession  and  man- 
agement of  the  property.  The  receiver  was,  by  order  of  the  court, 
substituted  as  defendant  in  the  trespass  suit;  the  order  provided  that  the 
action  proceed  with  like  effect  as  if  originally  commenced  against  him. 
Upon  the  trial  the  receiver  moved  for  a  dismissal  of  the  complaint  on  the 
ground  that  the  action  could  not  be  maintained  against  him.  The  motion 
was  denied.  Held,  error;  that  the  receiver  had  no  connection  with  the 
cause  of  action,  and  it  could  not  be  charged  upon  the  property  in  his 
hands. 
PickergiUr.  Meyer»{W  Penn.  602);  CoombiY,  Smith{7S  Mo.  82),  distinguished. 

(Argued  January  80,  1891;  decided  February  24, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  13,  1890,  which  aflSrmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict. 

This  action  was  brought  originally  against  the  Buffalo,  New 
York  and  Philadelphia  Eailroad  Company,  to  recover  for  a 
trespass  alleged  to  have  been  committed  by  said  company  in 
May,  1884. 

After  the  case  was  at  issue,  and  in  May,  1885,  the  defendant 
was  appointed  receiver  of  the  property  of  said  railroad  com- 
pany by  the  Circuit  Court  of  the  United  States  for  the  western 
district  of  Pennsylvania,  in  an  action  brought  therein  to  fore- 
close general  trust  mortgages  upon  the  railroad  property.  An 
action  auxiliary  to  the  aforesaid  action  was  subsequently 
brought  in  the  Circuit  Court  for  the  northern  district  of  New 
York,  and  in  such  action  said  defendant  was  appointed  receiver 
of  said  railroad  in  said  district,  and  pursuant  to  such  orders 
the  defendant  took  possession  of  the  mortgaged  railroad  prop- 
erty and  continued  in  possession  until  the  sale  thereof  under 
judgment  of  foreclosure  entered  in  said  actions. 

By  an  order  of  the  Supreme  Court  made  in  September, 
1887,  the  receiver  was  substituted  as  defendant  in  this  action 
in  the  place  and  stead  of  the  railroad  company,  and  it  was  pro- 
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vided  that  the  action  proceed  with  like  effect  as  if  originally 
commenced  against  him.  , 

An  amended  complaint  was  served  wliich  alleged  the  incor- 
poration of  the  railroad  company,  the  trespass,  the  appointment 
of  a  receiver,  and  the  order  substituting  him  as  deferdant,  and 
demanding  judgment  for  damages. 

The  receiver  pleaded  a  general  denial,  and  upon  the  trial 
moved  that  the  complaint  be  dismissed  on  the  ground  that  the 
action  could  not  be  maintained  against  him.  The  exception 
to  the  denial  of  that  motion  presents  the  question  discussed  in 
the  opinion. 

John  G.  JUtlhum  for  appellant.  This  action  is  not  main- 
tainable against  the  receiver.  (Jones  on  Mort.  §  1516 ;  Jones 
on  Bonds,  §§  430,  475 ;  Ilollenbeck  v.  Donnell,  94  N.  Y.  342 ; 
Beach  on  Receivers,  §§  1,  2,  330,  335,  359,  707,  708 ;  High  on 
Receivers,  §§  1,  2,  3 ;  Herring  v.  R,  R,  Co.,  105  N.  Y.  340  ; 
Kincard  v.  Dwinelle,  59  id.  548 ;  Pringle  v.  Woolxoorth,  90 
id.  502;  McCulloch  v.  Norwood,  58  id.  562;  Honegger  v. 
Wettsteln,  94  id.  252 ;  Ramiey  v.  Peyser,  83  id.  1 ;  Laws  of 
1874,  chap.  430,  §  3 ;  Woodruff  v.  Jewett,  115  K  Y.  267 ; 
A^mold  V.  Bank,  27  Barb.  424;  E,  Co.  v.  R.  R.  Co.,  99 
U.  S.  191 ;  T.  Co.  V.  R.  R.  Co.,  103  N.  Y.  245 ;  FUuchau^ 
V.  Dittenhoffer,  17  J.  &  S.  311 ;  Schmid  v.  R.  R.  Co.,  32  Hun, 
335.) 

Frederick  R.  March  for  respondent.  After  G.  Clinton 
Gardner  was  appointed  receiver  of  the  corporation,  it  was 
proper  and  necessary  to  have  him  substituted  as  defendant  in 
the  action.  (High  on  Receivers,  §§  213,  259,  260,  315,  316  ; 
Wtlson  V.  WihoTi,  1  Barb.  Ch.  592 ;  Code  Civ.  Pro.  §  1789.) 
Courts  have  power  to  enlarge  the  powers  of  the  acts  of 
receivers.  (Laws  of  1852,  chap.  71,  §  2 ;  Bangs  v.  Bu^ken- 
fidd,  18  N.  Y.  592.)  The  receiver  is  liable  for  tort.  {Ccmihes 
V.  Smith,  78  Mo.  32,  38 ;  Curtiss  v.  Leavitt,  15  N.  Y.  46 ; 
PickeragiU  v.  Meyers,  99  Penn.  St  602.) 
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Brown,  J.  Jurisdiction  to  appoint  receivers  of  corporations 
18  wholly  statutory. 

The  power  to  declare  a  forfeiture  of  corporate  franchises 
was  originally  in  England  vested  in  the  courts  of  law,  and  was 
exercised  in  a  proceeding  brought  by  the  attorney-general  in 
the  name  of  the  sovereign. 

The  Court  of  Chancery  never  assumed  jurisdiction  in  such 
cases  until  it  was  conferred  by  act  of  parliament. 

It  declined  until  the  power  was  conferred  by  statute  to 
sequestrate  corporate  property  through  the  medium  of  a 
receiver,  or  to  dissolve  corporate  bodies,  or  to  restrain  the 
usurpation  of  corporate  powers.  (A.  &  A.  on  Corp.  §  777 ; 
Slee  V.  Bloom,  5  Johns.  Ch.  366-381 ;  Atty.-Genl  v.  Utica 
Ins.  Co.,  2  id.  389.) 

The  courts  of  this  country  followed  the  English  system, 
{Atty.'Gen.  v.  Utica  Ins.  Co.,  supra;  AUy.-Gen.  v.  Bank  of 
Niagara,  Hopkins'  Rep.  354.)  And  the  jurisdiction  in  such 
cases  is  now  a  subject  of  statutory  regulation  in  most  if  not 
all  the  states. 

In  1825  the  legislature  of  this  state  authorized  the  Court  of 
Chancery  to  sequestrate  the  property  of  corporations  against 
whom  judgment  at  law  had  been  obtained  and  execution  was 
returned  unsatisfied,  and  to  appoint  receivers  of  the  same,  and 
to  decree  the  dissolution  thereof  in  cases  of  insolvency.  (Chap, 
325,  Laws  of  1825.)  The  system  then  inaugurated  was  con- 
tinued by  the  Revised  Statutes  and  subsequent  legislation,  and 
is  known  generally  under  the  liead  of  proceedings  against  cor- 
porations in  equity.  (2  R.  S.  462 ;  Code  C.  P.  ch.  15,  title  2.) 
The  receivers  authorized  by  statute  to  be  appointed  upon  the 
dissolution  of  the  corporation  are  the  representatives  of  the 
corporate  body,  and  generally  are  vested  with  the  title  to 
the  corporate  property,  and,  for  the  purpose  of  administering 
thereon  and  winding  up  the  affairs  of  the  corporation,  succeed 
to  its  powers  and  franchises. 

In  this  state  they  are  vested  with  all  the  real  and  personal 
estate  of  the  corporation,  and  are  made  trustees  of  such  estate 
SiOKELs— Vol.  LXXIX.        43 
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for  the  benefit  of  the  creditors  and  stockholders,  and  possess 
generally  all  the  powers  and  authority  conferred  by  law  upon 
tlie  assignees  of  insolvent  debtors.  (2  E..  S.  p.  464,  §  42 ; 
p.  469,  §§  67,  68 ;  Code  C.  P.  §  1788.) 

Keceivers  SL^pointed  j}e7idente  lite  are,  however,  mere  tem- 
porary officers  of  the  court,  and  do  not  possess  the  powers  of 
a  permanent  receiver  unless  specially  conferred  upon  them  by 
order  of  the  court.  (Code  C.  P.  §§  1788,  1789 ;  Herring  v. 
JV,  r.,  Z.  K  (&  W.  R,  R,  Co.,  105  N.  Y.  372,  375.)  The 
Court  of  Chancery,  however,  possessed  and  exercised  in  many 
cases  the  power  to  appoint  Y^GQiy^T^ pendente  lite  of  property 
which  was  the  subject-matter  of  litigation  before  the  court. 
Such  receivers  possessed  no  legal  powers.  They  were  officers 
of  the  court  merely,  and  their  f  imctions  were  limited  to  the 
care  and  preservation  of  the  property  committed  to  their 
charge,  and  they  possessed  no  authority  except  such  as  the 
orders  of  the  court  conferred.  (Pomeroy's  Eq:  Juris.  Vol.  3, 
§§  1331-1336;  Herring  v.  N.  T.,  Z.  K  &  TT.  R.  R.  Co., 
8up7'a;  Keeney  v.  Home  In^.  Co.,  71  K.  Y.  396.)  This  power 
of  appointment  of  a  receiver  pendente  lite  was  one  incidental 
to  the  jurisdiction  of  the  court.  It  did  not  depend  upon  stat- 
ute, and  was  not  affected  by  the  character  of  the  parties  before 
it,  whether  an  individual  or  a  corporation,  or  by  the  nature 
of  the  property.  ( U.  S.  Trust  Co.  v.  N.  Y.,  W.  S.  <&  B.  Ry. 
Co.,  101  N.  Y.  478.)  Its  most  common  exercise  was  in  fore- 
closure suits  whenever,  by  reason  of  the  insufficiency  of  the 
security,  it  became  necessary  to  impound  the  rent«  and  profits 
of  the  mortgaged  property  during  the  litigation  in  order  that 
tliey  might,  after  the  decree  and  sale,  l>e  applied  upon  the  debt 
for  the  security  of  the  mortgage.  {IlolUnheck  v.  DonneU,  94 
N.  Y.  342 ;  Jones  on  Mortgages,  §  1516.)  This  particular 
jurisdiction  has  been  extended  to  and  is  frequently  exercised 
upon  the  foreclosure  of  mortgages  upon  railroads,  and  receivers 
of  such  property  are  charged  with  the  duty  of  the  operation 
of  the  road  i^ending  the  foreclosure  suit,  to  the  end  that  the 
value  of  the  pro2)erty  which  necessarily  depends  largely  upon 
the  continuance  of  its  business  may  not  be  depreciated,  and 
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also  to  the  end  that  its  income  may  not  be  diverted  to  the 
payment  and  satisfaction  of  debts  which  are  not  liens  npon 
the  property. 

While  this  class  of  receivers  have  many  duties  and  powers 
pecuUar  to  themselves,  they  are  such  only  that  flow  from  the 
nature  and  character  of  the  property  committed  to  their  charge, 
and  ill  their  legal  character  and  relation  to  the  mortgagor  they 
diflEer  in  no  respect  from  the  receiver  of  rents  and  profits  of 
mortgaged  property  appointed  in  actions  to  foreclose  mort- 
gages against  individuals. 

They  do  not  represent  the  corporation  in  its  individual  or 
personal  character,  nor  supei^sede  it  in  the  exercise  of  its  cor- 
porate powers  except  so  far  as  the  mortgaged  property  is 
concerned. 

The  corporation  is  not  dissolved  by  the  order  appointing  the 
receiver  {Kincaid  y,  Dwinelle^  59  N.  Y.  553;  Pringle  v. 
Woolworth^  90  id.  502),  and  it  is  clear  that  in  an  ordinary  fore- 
closure suit  no  attack  is  made  upon  its  corporate  existence,  and 
hence  no  judgment  that  can  be  entered  in  the  action  will 
aflEect  its  corporate  life. 

In  every  respect  except  the  possession  and  management  of 
the  mortgaged  property  the  corporation  is  free  and  unfettered 
to  exercise  its  franchise.  (Beach  on  Receivers,  §  335.)  Accord- 
ingly it  has  been  held  that  after  the  appointment  of  a  receiver 
and  the  sale  of  mortgaged  property  it  was  competent  and  law- 
ful for  stockholders  to  elect  directors.  {State  v.  Merchant^  37 
Ohio  St  251.)  That  in  an  action  under  a  statute  against  a  cor- 
poration to  recover  for  building  a  fence  it  was  not  a  defense 
that  at  the  time  of  doing  the  work  the  railroad  was  in  the  pos- 
session of  a  receiver  appointed  by  a  Federal  Court  in  a  fore- 
closure suit,  (a  i&  M.  E.  Co.  V.  liuBsdl,  115  111,  52.)  That 
the  fact  that  a  railroad  was  in  the  possession  of  a  receiver 
was  no  defense  to  the  settlement  of  an  account  for  taxes  against 
the  corporation.  {P.  d;  Ji,  Ji.  R.  Co.  v.  Commonwealth^  104 
Pa.  80.)  In  U.  S.  Trust  Co.  v.  N.  Y.,  W.  8.  cfe  B.  li.  Co., 
(101  N.  Y.  478),  the  distinction  between  statutory  receivers  of 
corporations  and  receivers  of  mortgaged  property  was  fulljr 
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discussed  and  it  was  held  that  section  2  of  chapter  378,  Laws  of 
1883,  had  no  application  to  the  latter  class. 

In  PHngle  v.  WoolwoHh  (90  N.  Y.  502),  it  was  held  tliat 
the  plaintiff  was  not  debarred  from  maintaining  an  action 
against  an  insurance  company  by  the  appointment  of  a  receiver. 

The  question  under  discussion  was  substantially  decided  in 
Arnold  v.  Suffolk  Bank  (27  Barb.  424),  and  it  was  there  held, 
in  accord  with  the  views  here  stated,  that  a  receiver  of  a  bank 
could  not  be  joined  as  a  defendant  in  an  action  against  the 
bank  on  a  money  demand.  In  that  case  as  here  the  cause  of 
action  arose  before  the  receiver's  appointment,  and  it  was  said 
by  the  court  "  that  the  mere  fact  that  A.  is  the  receiver  of  B. 
whether  they  be  natural  or  artificial  persons,  will  not  justify  a 
creditor  of  B.  in  bringing  A.  as  a  party  into  every  suit  against 
*B.  when  the  rights  and  remedies  of  the  plaintiff  end  with  B." 
A  similar  ruling  was  made  in  FleiscJiauer  v.  Dittenhoefer^ 
(17  J.  ife  S.  311).  The  respondent  has  cited  but  two  cases 
to  sustain  the  judgment.  {PickersgiU  v.  Myers^  99  Penn. 
602 ;  Comhs  v.  Smith,  78  Mo.  32.)  In  the  Pennsylvania  case 
the  corporation  was  dissolved  and  the  receiver  appointed  after 
dissolution.  In  the  Missouri  case,  while  the  facts  in  reference 
to  the  appointment  of  a  receiver  are  not  stated,  enough  appears 
in  the  opinion  of  the  court  to  indicate  that  the  defendant  was 
a  statutory  receiver.  In  that  view  the  case  is  in  harmony  with 
the  general  current  of  authorities,  but  if  the  facts  were  other- 
wise it  would  not  have  our  approval. 

The  defendant  in  this  case  was  appointed  by  the  Circuit 
Court  in  pursuance  of  its  powers  as  a  Court  of  Chancery.  His 
functions  were  confined  to  the  care  and  preservation  of  the 
mortgaged  property,  and  his  appointment  gave  him  temporary 
management  of  the  railroad  imder  the  direction  of  the  court, 
nothing  more. 

The  mortgage  covered  all  the  railroad  property,  real  and 
personal,  and  hence  all  property  of  the  corporation  was  placed 
in  his  possession. 

He  was  authorized  to  operate  the  road,  protect  his  title  and 
possession,  to  defend  all  suits  brought  against  him  or  the  rail- 
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road  company,  to  intervene  in  any  suits  or  proceedings  then 
pending,  and  was  invested  with  the  authority  and  powers 
usually  conferred  upon  receivers  in  like  cases  according  to  the 
course  and  practice  of  the  courts  of  the  United  States  sitting 
in  equity.  By  the  same  order  the  corporation  was  enjoined 
from  interfering  with  said  receiver  in  the  possession  and 
management  of  the  railroad  property. 

He  did  not  represent  the  corporation  or  supersede  it  in  the 
exercise  of  its  powers,  except  in  relation  to  the  possession  and 
management  of  the  property  committed  to  his  charge. 

Nothwithstanding  his  appointment  the  corporation  was 
clothed  with  its  franchise  and  still  existed.  It  could  still  exer- 
cise its  power  so  it  did  not  interfere  with  the  management  of 
the  railroad.  It  could  do  many  corporate  acts  and  it  could  do 
all  things  necessary  to  preserve  its  legal  existence. 

It  could  sue  and  be  sued,  and  was  liable  for  its  acts  and 
upon  its  contracts  and  covenants  the  same  as  if  the  receiver 
had  not  been  appointed. 

With  the  particular  cause  of  action  set  out  in  the  complaint 
the  defendant  had  no  connection,  and  it  could  in  no  possible 
way  be  charged  upon  the  property  in  the  receiver's  possession. 
{Met  Trust  Co.  v.  Ta^iawanda  B.  R.  Co,,  103  N.  Y.  245 ; 
JRaht  V.  AttriU,  106  id.  423.)  For  it  the  corporation  was 
alone  liable,  and  there  was  no  legal  obstacle  to  an  action  against 
it,  and  a  judgment,  if  recovered,  was  collectable  out  of  its 
available  assets. 

It  follows  from  these  views  that  the  defendant  was  not 
a  proper  party  to  the  suit,  and  that  the  action  was  not  main- 
tainable against  him. 

The  judgment  should  be  reversed. 

All  concur,  except  Haigut,  J.,  not  voting. 

Judgment  reversed. 
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Frederick  P.  Allen,  as  Assignee,  etc.,  Appellant,  v,  Isaac 
McConihe,  Respondent. 

(n  an  action  to  recover  a  balance  claimed  to  be  due  upon  the  purchase  and 
sale  by  O.,  C.  &  Co.,  plaintiff's  assignors,  for  defendant,  of  stocks  pur- 
chased and  carried  upon  margins,  it  appeared  that  in  filling  defendant's 
orders,  O.,  C.  &  Co,  made  its  purchases  and  sales,  without  his  knowl- 
edge, through  brokers  in  New  York,  who  did  not  know  that  defendant 
was  interested  in  the  transaction,  but  who  bought  and  paid  for  the  stock 
ordered  and  carried  them  on  margins  for  O.,  C.  &  Co.  On  August  fif- 
teenth, defendant  directed  O.,  C.  &  Co.  to  sell  certain  shares  of  stock  so 
purchased  for  him  at  a  price  stated;  this  price  could  have  been  obtained 
until  August  twentieth,  when  the  stock  went  down.  O.,  C.  &  Co. 
neglected  to  sell  as  directed  and  did  not  notify  defendant  of  such  neglect 
until  August  twenty -ninth.  On  October  seven,  O.,  C.  &  Co.  made  a 
general  assignment  to  plaintiff  for  the  benefit  of  creditors;  the  brokers 
in  New  York  sold  the  stock  carried  for  defendant  without  his  knowledge; 
he  was  not  at  that  time  in  default  to  O.,  C.  &  Co.  The  referee  found 
that  defendant  never  assented  to,  waived  or  acquiesced  in  the  failure  of 
O.,  C.  &  Co.  to  sell  as  directed,  and  allowed  him  as  damages  the  differ- 
ence between  the  price  at  which  he  ordered  the  sale  and  the  price  at 
which  said  stock  was  sold.  Held,  no  error;  that  defendant  was  not 
required,  when  he  learned  that  his  instructions  to  sell  had  not  been 
executed,  to  notify  O.,  C.  <&  Co.  that  he  abandoned  all  claim  to  the  stock 
and  held  them  responsible  for  its  value;  nor  was  he  under  any  obligation, 
in  order  to  protect  his  defaulting  agents,  to  pay  the  purchase-price,  take 
the  certificates  and  sell  them;  and  that  the  correct  rule  of  damages  was 
adopted. 

Whelan  v.  Lyneh  (65  Barb.  326;  60  N.  Y.  469),  distinguished 

(Argued  February  2,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  23, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  on  an  account  arising  on  the  purchase  and  sales  of  stocks 
by  plaintiff's  assignors  for  defendant. 

From  May  1,  1883,  to  October  7,  1887,  G.  Parish  Ogden, 
John  F.  Calder  and  Gouvemeur  Ogden  were  partners  under 
the  name  of  Ogden,  Calder  &  Co.,  doing  business  as  stock 
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brokers  at  Troy,  N.  T.  During  this  period  the  firm  had  been 
accustomed  to  accept  the  orders  of  the  defendant  for  the  pur- 
chase and  sale  on  the  New  York  Exchange  of  stocks  and 
bonds.  The  purchases  were  always  made  and  carried  on  mar- 
gins usually  equal  to  ten  per  cent  of  their  market  value.  The 
firm  had  no  connection  with  the  stock  exchange,  but  made  its 
purchases  and  sales  through  Work,  Strong  &  Co.,  brokers,  in 
the  city  of  New  York,  who  bought  and  paid  for  the  stocks 
ordered  and  carried  them  on  margins  for  Ogden,  Calder  &  Co. 
The  New  York  brokers  did  not  know  the  defendant,  or  that 
he  was  interested  in  any  of  the  transactions,  and  he  was  not 
informed  that  the  stocks  ordered  purchased  by  him  were  not 
paid  for  by  Ogden,  Calder  &  Co.,  but  were  carried  by  the 
New  York  brokers  on  margins  and  held  as  security  for  what- 
ever might  be  due  them  on  general  account  from  the  Troy 
firm.  About  May  31,  1887,  Ogden,  Calder  &  Co.  delivered 
to  the  defendant  a  statement  of  the  account  between  them  made 
up  to  that  date,  which  sliowed  the  amount  due  from  him  to 
them,  and  that  they  held  for  him,  among  other  securities,  600 
shares  of  Manhattan  Consolidated  stock.  On  the  15th  of 
August,  1887,  the  defendant  directed  Ogden,  Calder  &  Co.  to 
sell  300  of  the  Manhattan  shares  for  $111  per  share.  The 
shares  could  have  been  sold  for  that  price  at  any  time  between 
August  fifteenth  and  twentieth,  when  tliey  fell  in  the  market 
and  did  not  again  sell  for  as  much  until  after  October  eleventh 
of  that  year.  Ogden,  Calder  &  Co.  neglected  to  sell  as 
directed  and  did  not  notify  the  defendant  of  their  neglect 
until  August  29,  1887.  On  the  thirty-first  of  that  month 
Ogden,  Calder  &  Co.  rendered  a  statement  to  the  defendant 
showing  the  securities  purchased  by  them  for  him,  the  amount 
due  them  on  account,  and  that  they  had  sold,  on  the  twenty- 
ninth  of  the  same  month  (pursuant  to  his  direction  given  on 
that  date),  100  Manhattan  shares  for  $109.75  each,  and  had  on 
hand  600  shares. 

The  referee  found  that  the  defendant  never  assented  to, 
waived  or  acquiesced  in  the  failure  of  the  firm  to  sell  as 
directed. 
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October  seventh,  Ogden,  Calder  &  Co.  made  a  general 
assignment  for  the  benefit  of  creditors  to  the  plaintiff.  And 
on  the  tenth,  eleventh,  and  thirteenth  of  that  month,  Work, 
Strong  &  Co.  sold  tlie  500  Manhattan  shares  at  ninety-seven 
dollars  each,  and  credited  the  avails  to  Ogden,  Calder  &  Co., 
whose  assignee  in  turn  credited  them  to  defendant 

This  sale  was  made  without  the  knowledge  of  defendant, 
and  he  was  not  at  that  time  in  default  with  the  Troy  firm. 
January  31,  1888,  the  plaintiff  rendered  an  account  to  the 
defendant  showing  that  $8,841.86  was  due  from  him,  which 
the  referee  found  to  be  correct,  less  $4,200,  the  difference 
between  tlie  price  of  300  Manhattan  shares  at  $111  and  ninety- 
seven  dollars,  with  interest  from  August  16,  1887,  which  was 
allowed  tlie  defendant,  and  judgment  was  ordered  for  plaintiff 
for  the  remainder. 

Geo.  B,  WelUiigtan  for  appellant.  The  referee  erred  in 
cliarging  Ogden,  Calder  &  Co.  as  purchasers  of  the  shares  at 
111.  (  Whelan  v.  Lynch,  60  N.  Y.  469 ;  Wright  v.  Bank  of 
Metropolis,  110  id.  247 ;  Baker  v.  Drake,  53  id.  211 ;  Ham- 
Uton  V.  McPherson,  28  id.  72.) 

e/.  K.  Long  for  respondent.  The  appellant  has  no  right  to 
maintain  this  appeal.  His  appeal  to  the  General  Term  was 
only  from  that  part  of  the  judgment  of  the  trial  court  which 
allowed  the  defendant's  counter-claim.  (Code  Civ.  Pro.  §  1337 ; 
KeUey  v.  Westeim,  2  N*.  Y.  600;  Robertson  v.  Bullion,  11  id. 
243  ;  Berlefv.  DeGraff,  104  id.  661 ;  BenneU  v.  VanSyckJe, 
18  id.  480  ;  Knupp  v.  Brown^  45  id.  209  ;  Boosevelt  v.  Link- 
ert,  67  id.  447 ;  In  re  K  Y.  a  <&  IL  B.  B,  B.  Co.,  60  id. 
112  ;  Hooper  v.  Beecher,  109  id.  610  ;  Murphy  v.  Spavlding, 
46  id.  556 ;  Genet  v.  Davenport,  60  id.  197 ;  Wohtenhobne 
V.  W.  F.  M.  Co.,  64  id.  272 ;  CarU  v.  Oakley,  97  id.  633 ; 
GoodseU  V.  W.  U.  T.  Co.,  109  id.  147 ;  Porter  v.  Smith,  35 
Ilun,  119 ;  Halpin  v.  P.  Ins.  Co.,  118  N.  Y.  171 ;  Code 
Civ.  Pro.  §§  993,  994 ;  Ilealy  v.  Clark,  120  N.  Y.  642 ; 
Caswell  V.  Davis,  58  id.  228;  Stewart  v.  Morss,  79  id.  629; 
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Tluytnson  v.  Bank  of  B,  N.  J..,  82  id.  7 ;  Bumap  v.  iV. 
Banh^  96  id.  131 ;  Andrews  v.  Rayincynd^  58  id.  C76.)  Tliere 
is  ample  evidence  in  the  case  to  sustain  every  finding  of  fact 
that  has  been  excepted  to,  and  when  this  is  so  and  the  General 
Term  has  affirmed  the  findings  of  the  referee,  this  court  has 
no  power  to  review  or  disturb  them.  They  are  conclusive  on 
appeal.  (  Van  Gelder  v.  Tan  Gelder^  77  N.  Y.  448 ;  Reynolds 
V.  Rolyinson^  82  id.  106;  In  re  Ross^  87  id.  514;  Sherwood 
V.  Jlauser^  94  id.  626  ;  Baird  v.  Mayor,  etc,,  96  id.  567 ; 
Baldwin  v.  Doying^  114  id.  454  ;  Hole  v.  B.  L.  J71S,  Oo.y  120 
id.  297 ;  Derham  v.  Zee^  87  id.  605.)  On  his  argument  in 
the  General  Term,  the  appellant  sought  to  induce  the  court  to 
grant  a  new  trial  on  the  counter-claim  on  the  ground  that  his 
recovery  should  have  been  increased  by  adding  to  the  $8,841.76 
balance  claimed  by  him  in  his  complaint  the  $200  which 
Ogden,  Calder  &  Co.  credit  in  their  bill  of  particulars,  Sep- 
tember 1,  1887,  and  $450  of  the  $750  they  credit  therein  as 
dividends  October  1,  1887.  This  the  court  properly  refused 
t«  do.  {^Vk{tehead  v.  Kennedy,  69  N.  Y.469;  S.  O.  Co.  v. 
A.  Im.  Co.,  79  id.  510 ;  People  v.  M.  M.  P.  Union,  118  id. 
109 ;  Salishury  v.  Howe,  87  id.  128  ;  Thayer  v.  Marsh,  75  id. 
342 ;  Adams  v.  7.  N.  Bank,  116  id.  614 ;  Everson  v.  City  of 
Syracuse,  100  id.  578 ;  E.  C.  F.  Co.  v.  Hersee,  103  id.  25  ; 
Thomson  v.  Bank  of  B.  N.  A.,  82  id.  7 ;  Bumap  v.  N. 
Bank,  96  id.  131.)  In  reviewing  judgments  rendered  upon 
a  trial  before  a  court  or  referee,  it  is  the  duty  of  the  appellate 
court  to  indulge  in  all  reasonable  presumptions  in  support  of 
the  judgment,  and  to  assume  when  necessary  that  all  the  evi- 
dence in  the  case  was  considered,  and  a  conclusion  thereon, 
adverse  to  the  appealing  party,  reached.  {Day  v.  Town  of 
New  Lots,  107  N.  Y.  148,  157;  Berdell  v.  AUen,  116  id. 
661 ;  Bishop  v.  Vil.  of  Goshen,  120  id.  341 ;  Reese  v.  Boese, 
94  id.  623.)  The  burden  of  showing  error  is  upon  the  appel- 
lant, and  while  this  court  will  not  look  into  the  evidence  to 
supply  a  fact  not  found,  to  overthrow  the  judgment,  it  may 
and  will  look  into  the  evidence  to  supply  a  fact  not  found  if 
that  be  necessary  to  sustain  the  judgment  {E.  C.  F.  Co.  v. 
SicKELs— Vol.  LXXIX.    '    44 
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Hersee,  103  N.  Y.  25  ;  Everson  v.  City  of  Syracvse^  100  id. 
678  ;  Tracey  v.  AUmyer,  46  id.  604 ;.  West  v.  Van  Tuyl,  119 
id.  620 ;  Costigan  v.  M.  cfe  H,  R.  R.  Co.,  2  Den.  609 ;  Howard 
V.  Daly^  61  N.  Y.  371.)  Tlie  defendant  was  not  bound,  as 
matter  of  law,  to  reiterate  his  order  when  he  first  learned  it 
had  been  disobeyed,  or  at  any  time  thereafter.  {MarJcham  v. 
Jaudon,  41  N.  Y.  239  ;  White  v.  Smith,  54  id.  526 ;  Levy  v. 
Lauh,  85  id.  372 ;  GilUtt  v.  WhitiTig,  120  id.  402  ;  Gruman 
V.  Smith,  81  id.  25,  28  ;  Stenton  v.  Jerome,  54  id.  483 ;  Scott 
V.  Rogers,  31  id.  678  ;  Baker  v.  Drake,  53  id.  211 ;  Capron 
V.  Thompson,  86  id.  418  ;  Sedg.  on  Dam.  [6th  ed.]  101,  402; 
S.  &  R.  on  Neg.  §§  31-38  ;  Hearey  v.  Ilennen,  2  Den.  627.) 
The  referee  w^  right  in  allowing  a  credit  for  the  300  shares 
of  Manhattan  at  $111  per  share,  the  price  at  which  it  could 
have  been  sold  had  Ogden,  Calder  &  Co.  obeyed  the  defend- 
ant's order,  instead  of  at  ninety-seven  dollars  per  share,  at 
which  price,  after  the  assignment  and  unknown  to  the  defend- 
ant, it  was  sold  by  Work,  Strong  &  Co.  on  account  of  Ogden, 
Calder  &  Co.,  because  that  firm  had  failed.  ( White  v.  Smithy 
54  N.  Y.  527 ;  Norton  v.  Squires,  16  Johns.  225  ;  Steams 
V.  Harsh,  4  Den.  231 ;  A/Im  v.  Brown,  44  K  Y.  232;  Hope 
V.  Lawrence,  50  Barb.  265.)  Besides  the  relation  of  principal 
and  agent,  there  existed  in  this  case  between  Ogden,  Calder  & 
Co.  and  the  defendant,  the  relation  of  pledgor  and  pledgee, 
as  between  them  they  held  his  stocks  in  pledge  as  security  for 
their  account  against  him.  {Markham  v.  Jaudon,  41  N.  Y. 
239  ;  Gruma7i  v.  Smith,  81  id.  25  ;  Gill^tt  v.  Whiting,  120 
id.  402  ;  Norton  v.  Squires,  16  Johns.  225  ;  Steams  v.  Marsh, 
4  Den.  231 ;  Allen  v.  Brown,  44  N.  Y.  232  ;  ILope  v.  Late- 
ren^,  50  Barb.  265.)  There  would  be  neither  justice  nor 
nght  in  granting  the  plaintiff  a  new  trial.  The  parties  cannot 
be  remitted  to  their  original  position.  {Snyder  v.  Snyder,  96 
N.  Y.  88 ;  In  re  Holhrook,  99  id.  543.) 

Follett,  Ch.  J.  Ogden,  Calder  &  Co.  undertook  upon  a 
sufficient  consideration  by  way  of  commissions  paid  and  mar- 
gins furnished  and  to  be  furnished  by  the  defendant,  to  carry 
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the  shares  and  sell  them  as  directed  or  deliver  to  him  certifi- 
cates for  them  on  payment  of  their  pnrchase-price.  This  prom- 
ise the  plaintiff  admits  that  his  assignors  broke  by  refusing  to 
sell  three  hundred  shares  for  $111  each  on  the  15th  of  August, 
1887,  as  directed,  and  in  permitting  Work,  Strong  &  Co.  to  sell 
them  in  October  following  for  $97  each  on  account  of  an 
indebtedness  owing  them  by  Ogden,  Calder  &  Co. 

The  referee  allowed  the  defendant  as  damages  for  the  breach 
of  this  promise  $14  per  share,  the  difference  between  the  price 
at  which  they  should  have  been  sold  August  fifteenth  and 
the  price  at  which  they  were  sold  in  October.  ' 

The  general  rule  for  detennining  the  amount  of  damages 
recoverable  for  the  violation  of  a  contract  or  the  breach  of  a 
duty,  is  that  the  injured  party  is  entitled  to  such  as  are  the 
natural  (or  to  be  apprehended)  direct  and  immediate  results  of 
the  breach.  {Griffin  v.  Colver,  16  K  Y.  489  ;  Hamilton  v. 
McFhersan,  28  id.  72 ;  Hadley  v.  Baxendakj  9  Exch.'  341 ; 
May.  Dam.  10.) 

This  rule  is  subject  to  the  qualification  that  if  the  person 
injured  thereafter  negligently  suffers  his  loss  to  be  enhanced, 
the  increase  so  occasioned  cannot  be  recovered  from  the  per- 
son who  first  violated  his  contract  or  duty  and  in  some  cases 
it  is  incumbent  on  the  person  damnified  to  take  such  active 
measures  as  he  reasonably  may  to  minimize  the  damages  nat- 
urally fiowing  from  the  breach.  {Ilainilton  v.  McPhersoriy 
28  N.  Y.  72  ;  Johison  v.  MeeJcsr,  96  id.  93-97 ;  1  Suth.  Dam. 
148 ;  1  Sedg.  Dam.  [7th  ed.]  56 ;  May.  Dam.  86.) 

These  rules  are  not  questioned  by  the  learned  counsel  for 
the  plaintiff  nor  does  he  deny  that  the  damages  recovered  were 
the  natural,  direct  and  immediate  result  of  the  failure  of  Ogden, 
Calder  &  Co.  to  sell  the  shares  on  the  fifteenth  of  August  as 
directed  and  of  their  assignee's  permitting  them  to  be  sold  in 
October  following  but  he  contends  that  the  defendant  was  not 
entitled  to  this  measure  of  damages  because  when  he  learned  on 
the  twenty-eighth  day  of  August  that  his  instructions  to  sell 
had  not  been  executed,  he  did  not  notify  Ogden,  Calder  &  Co. 
that  he  abandoned  all  claim  to  the  shares  and  held  them  respon- 
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sible  for  their  value,  and  cites  as  authority  for  his  position 
Whelan  v.  Zy7ich  (65  Barb.  326;  60  N.  Y.  469). 

In  the  case  cited  the  plaintiff  consigned  wool  to  the  defend- 
ant for  sale,  and  on  the  26th  of  October,  1864,  directed  its  sale 
at  the  market  rate  which  instruction  the  defendant  disregarded, 
and  on  the  twenty-fourth  of  April  following  the  plaintiff  gave 
the  defendant  this  notice ;  "  In  as  much  as  you  failed  to  sell  my 
wool  when  you  received  orders  to  do  so,  you  can  do  with  it  as 
you  please ;  I  withdraw  from  the  matter  and  look  to  you." 

In  April,  1867,  an  action  was  begun  to  recover  the  value  of 
the  wool  (it  not  having  then  been  sold)  and  it  was  held  that  its 
market-price  when  the  order  to  sell  was  given  or  in  a  reason- 
able time  thereafter  for  effecting  a  sale  was  the  measure  of  dam- 
ages. In  that  case  the  plaintiff  sought  to  recover  the  full  value 
of  the  wool,  the  title  to  which  was  originally  in  him,  and  not 
the  difference  between  the  price  on  the  different  dates. 

In  the  case  at  bar  the  defendant  never  held  the  legal  title 
to  this  stock,  and  there  was  no  way  in  which  he  could  sell  it, 
except  through  his  brokers,  without  paying  its  purchase-price, 
taking  the  certificates  and  then  selling  them,  which  he  was 
under  no  obligation  to  do  for  the  protection  of  his  defaulting 
agents.  The  shares  were  held  by  Work,  Strong  &  Co.  as 
security  for  any  indebtedness  of  Ogden,  Calder  &  Co.  to  them, 
and  the  latter  firm  had  the  legal  right  to  sell  the  shares  at  any 
time  after  August  fifteenth,  and  before  the  former  firm  exer- 
cised their  right  to  sell  them  for  their  own  security.  Had  the 
defendant's  agents  exercised  their  right  they  would  have 
avoided  the  loss  occasioned  by  the  further  dechne.  This  is 
not  a  case  of  the  failure  of  an  agent  to  obey  a  direction  to  sell 
shares  or  chattels,  the  legal  title  to  which  is  then,  and,  after 
notice  of  the  agent's  neglect  to  sell,  remains  in  the  principal, 
in  which  case  the  latter  should  either  sell  the  property  within 
a  reasonable  time  or  permit  his  agent  to  sell  so  as  to  render 
the  loss  as  sUght  as  possible. 

The  learned  referee  adopted  the  correct  rule  of  damages. 
It  appears  from  the  plaintiff's  bill  of  particulars  and  from  the 
evidence  that  October  1,  1887,  the  defendant  was  credited 
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by  Ogden,  Calder  &  Co.  with  $750  dividends  received  on  five 
hundred  Manhattan  shares,  three-fifths  of  which  ($450),  it  is 
said  by  counsel,  arose  from  the  shares  in  dispute,  and  it  is 
urged  that  if  the  plaintiff  is  chargeable  with  the  shares  at 
$111  each  as  of  August  16, 1887,  he  is  entitled  to  all  dividends 
thereafter  declared.  This  is  quit^  apparent,  but  the  difficulty 
of  correcting  the  supposed  error  in  this  court  is  in  the  rule 
which  forbids  it  to  look  into  the  evidence  for  errors  or  reasons 
(not  pointed  out  by  a  request  or  an  exception)  for  modifying 
or  reversing  a  judgment,  and  the  referee  not  having  found 
that  this  credit  arose  in  part  from  a  dividend  on  the  disputed 
shares,  and  not  having  been  asked  so  to  find,  the  alleged  error, 
if  any  there  be,  cannot  be  here  corrected.  For  the  same 
reason  we  cannot  modify  the  judgment  by  allowing  the  plain- 
tiff $56.25,  which  he  asserts  should  be  allowed  him  as  the 
usual  commissions  for  selling  the  shares  if  he  is  to  be  charged 
with  their  value. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


1 194    849 

Edward  Hauselt  et  al.,  as  Executors,  etc..  Respondents,  v.        us    65, 
Elizabeth  Patterson  et  al..  Impleaded,  etc..  Appellants. 

It  seems  that  while  a  mortgage  creditor  has  the  right  to  seek  payment  of 
his  debt  from  the  personal  estate  of  the  deceased  mortgagor,  a  court  of 
equity  will  not  permit  him  to  do  so  in  the  first  instance  to  the  prejudice 
of  other  creditors,  but  he  will  be  required  to  resort  to  the  land  covered 
by  the  mortgage,  and  will  only  be  permitted  to  seek  payment  of  the 
deficiency  from  the  personalty. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  749,  §  4)  requiring  a  devisee 
or  heir  to  satisfy,  out  of  his  own  property,  a  mortgage  executed  by  his 
testator  or  ancestor  upon  real  estate  which  has  passed  or  descended  to 
him,  unless  there  is  an  express  testamentary  direction  that  such  mortgage 
shall  be  otherwise  paid,  does  not  contemplate  that  the  devisee  or  heir 
should  be  so  liable  irrespective  of  the  property  which  descended  to  him, 
but  rather  that  his  liability  to  pay  the  mortgage  should  be  measured  by 
and  not  exceed  the  value  of  that  property. 
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The  remedy  of  the  mortgage  creditor  is  not  confined  to  the  mortgaged 
premises;  it  was  designed  to  make  the  realty  primarily  chargeable  with 
the  mortgage  debt,  and  when,  with  the  mortgaged  premises,  the  heir 
inherited  other  lands  of  the  same  ancestor,  that  he  should  take  them  all 
cum  onerc  the  mortgage  debt. 

It  was  not  intended,  however,  to  give  such  creditor  a  preference  over 
other  creditors  in  respect  to  the  real  estate  not  covered  by  the  mortgage 
when  there  is  a  deficiency  of  the  personalty  to  pay  the  other  debts. 
The  only  substantial  advantage  the  mortgage  creditor  has  over  other 
creditors  in  respect  to  the  lands  not  covered  by  the  mortgage  is  that  his 
right  of  action  is  not  dependent  upon  a  sufficiency  of  personal  assets. 

The  preference  of  the  mortgage  creditor  in  the  mortgaged  premises  is 
only  available  to  him  by  foreclosure. 

In  an  action  under  the  statute  to  enforce  the  liability  of  the  heirs  or  devisees 
they  may  allege  in  their  answer  and  prove  other  debts  of  the  decedent 
unsatisfied  belonging  to  the  same  or  prior  class  as  that  in  suit,  and  prop- 
erly chargeable  against  the  land  by  reason  of  a  deficiency  of  person- 
alty.   (2  R.  S.  458,  §§  39,  40;  Code,  §  1856.) 

The  amount  of  the  recovery  in  such  an  action  must  be  in  proportion  to  the 
value  of  the  real  estate  which  has  descended  to  the  defendants  respect- 
ively; it  is  only  when  they  have  transferred  the  land  that  they  are  per- 
sonally liable,  and  then  only  for  an  amount  not  exceeding  its  value. 

When  the  land  has  not  been  aliened  by  the  heirs  or  devisees  the  remedy  is 
by  action  in  equity  having  the  nature  of  a  proceeding  in  rem  to  reach 
the  land.    (2  R.  8.  454,  §  47;  Code  Civ.  Pro.  §  1852.) 

The  liability  of  the  defendants  is  not  joint,  nor  is  the  estate  which  has 
descended  to  any  one  of  them  subject  to  the  proportion  of  the  mortgage 
debt  chargeable  to  any  of  the  others. 

In  an  action  against  all  the  heirs  or  their  representatives,  except  one,  of 
McC,  who  died  intestate  as  to  his  real  estate,  to  recover  a  deficiency 
arising  on  foreclosure  of  a  mortgage  upon  land  of  which  he  died  seized, 
it  appeared  that  one-sixth  of  the  real  estate  descended  to  the  heir  not 
a  party,  and  that  such  interest  was  not  represented  by  any  defend- 
ant. A  joint  judgment  against  the  defendants  for  the  amount  of  the 
deficiency  was  rendered,  neither  the  amount  of  the  recovery  nor  the 
costs  being  apportioned;  the  judgment  did  not  direct  that  its  amount 
be  levied  upon  the  land  which  descended  to  the  heirs.  Held,  error;  that 
the  defendants  were  chargeable  only  with  five-sixths  of  plaintiff's  claim, 
and  for  that  amount  only  their  interest  in  the  real  estate  was  subject  to 
the  levy  of  execution  on  the  judgment;  that  the  omission  to  plead  the 
defect  of  parties  defendant  was  a  waiver  merely  of  that  defense,  and 
did  not  increase  the  defendants'  liability.  Judgment,  therefore,  modi- 
fied so  as  to  charge  the  defendants  with  five-sixths  of  the  amount  of  the 
recovery,  and  to  direct  the  levy  of  it,  duly  apportioned  upon  the  real 
estate  which  descended  to  defendants. 
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Interest  had  been  paid  by  McC.  upon  his  bond  accompanying  the  mortgage 
within  twenty  years  prior  to  the  commencement  of  the  action.  Held, 
that  although  the  remedy  was  given  by  statute,  the  cause  of  action  waa 
founded  upon  the  obligation  of  defendants'  ancestor;  and  so,  it  was  not 
barred  by  the  Statute  of  Limitations. 

McC.  by  his  will  devised  his  real  estate.  By  the  judgment  in  an  action 
brought  by  one  of  the  heirs  for  the  partition  of  said  real  estate  the 
devise  was  adjudged  to  be  void.  Plaintiffs'  testator  brought  an  action 
against  McC.'s  executors,  the  defendants  here  and  others,  to  vacate 
said  judgment,  and  for  direction  that  the  executors  sell  sufficient  of 
the  real  estate  to  pay  his  debt.  Upon  demurrer  the  complaint  therein 
was  dismissed.  Held,  that  this  did  not  sustain  the  defense  of  a  fonner 
adjudication. 

Defendant  S.  was  sued  as  surviving  trustee  under  the  will  of  J.,  one  of 
the  heirs,  who  died  in  the  state  of  New  Jersey;  her  will  was  admitted 
to  probate  in  that  state;  it  was  recorded  in  the  office  of  the  surrogate 
of  New  York  city  and  county,  but  not  formally  admitted  to  probate  in 
this  state.  By  said  will  J.  devised  to  S.  and  G.,  as  trustees,  her  real 
estate  in  this  state  in  trust,  giving  the  survivor  power  to  execute  the 
trust.  Held,  that  in  respect  to  the  land,  the  trustee  was  subject  to  the 
equitable  jurisdiction  of  the  courts  of  this  state;  and  so,  was  properly 
made  a  party;  and  that  a  refusal  to  dismiss  the  complaint  as  to  him  was 
not  error. 

(Argued  January  26,  1891;  decided  March  3,  1891.) 

Appeal,  by  defendants  Elizabeth  Patterson,  Catharine  Bon- 
ner and  Preston  Stevenson,  as  trustees,  etc,  from  judgment  of 
the  General  Term  of  the  Supreme  Court  in  the  iiret  judicial 
department,  entered  upon  an  order  made  November  18, 1889, 
which  affirmed  a  judgment  in  favor  of  plaintiffs'  testator 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  action  was  brouglit  to  recover  the  amount  of  the  defi- 
ciency of  a  mortgage  debt  of  John  IL  McCunn,  who  died  in 
July,  1872,  leaving  a  will,  by  which  he  devised  all  his  real 
estate  to  trustees. 

He  left  surviving  as  his  heirs  at  law,  capable  of  inheriting 
real  estate,  his  sister,  of  half  blood,  Jane  McCunn,  aferwards 
McDonald,  and  three  nieces,  Elizabeth  Patterson,  Catharine 
Bonner  and  Martha  Ilettrick.  In  April,  1873,  Mrs.  Patterson 
brought  an  action  for  partition  of  the  land  of  which  McCunn 
died  seized,  founded  upon  the  alleged  invalidity  of  the  devise 
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of  his  real  estate,  and  the  action  resulted  in  the  determination 
that  such  devise  was  void,  but  no  partition  or  sale  was  made 
pursuant  to  the  judgment,  which  was  entered  November  1, 
1881,  nunc p7'o  tunc  as  of  January  25,  1878.  McCunn  died 
seized  of  several  parcels  of  land,  one  of  which  was  a  certain 
lot  bounded  on  Twenty-third  street  in  the  city  of  New  York, 
upon  which  he,  in  December,  1854,  made  a  mortgage  to  the 
City  Fire  Insurance  Company  to  secure  the  payment,  one  year 
thereafter,  of  the  sum  of  $5,000  according  to  the  condition  of 
a  bond,  also  made  by  him  to  such  company.  He  paid  no  part 
of  the  principal  sum,  but  did  pay  the  interest  up  to  February 
1,  1872.  In  March,  1874,  the  insurance  company,  in  an  action 
brought  for  that  purpose,  recovered  a  judgment  of  foreclosure 
and  sale  of  the  mortgaged  premises.  And  in  October,  1876, 
the  plaintiiFs  testator,  becoming  owner  by  assignment  to  him 
of  such  judgment,  afterwards  caused  the  premises  to  be  sold 
pursuant  to  it.  The  proceeds  of  the  sale  furnished  nothing  to 
apply  upon  the  mortgaged  debt,  and  in  November,  1881,  judg- 
ment for  deficiency  was  entered  amounting  to  $7,606.54  and 
interest  from  January  1, 1879,  against  the  executors  of  the 
will  of  the  decedent  About  the  time  of  the  commencement 
by  Mrs.  Patterson  of  her  action  before  mentioned,  the  heirs  of 
McCunn,  severally,  conveyed  certain  portions  of  their  interests 
in  the  land  to  Christopher  Finn  amounting  together  to  forty- 
four-one-hundred-and-twentietlis  parts  of  such  lands.  And 
before  the  commencement  of  this  action  Mrs.  Hettrick  died 
intestate  leaving  her  surviving  five  children ;  and  Jane  McDon- 
ald died  leaving  a  will,  by  which  she  devised  her  real  estate 
to  two  trustees  with  the  right  of  succession  to  the  survivor 
of  them.  The  defendant  Stevenson  is  such  surviving  trustee. 
This  action  was  commenced  in  1885  against  the  present  defend- 
ants and  the  children  of  Mrs.  Hettrick,  deceased.  The  first  trial 
resulted  in  a  judgment  of  dismissal  of  the  complaint,  which 
judgment  was  by  the  General  Term  reversed  as  to  the  appel- 
lants and  aflSrmed  as  to  the  other  defendants.  (51  Hun,  321.) 
The  last  trial  resulted  in  a  judgment  in  favor  of  the  plaintiffs' 
testator  for  the  amount  of  the  deficiency  in  the  foreclosure  action. 
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Preston  Stevenson  for  appellants.  The  heir  takes  the  mort- 
gaged real  estate  eii7/i  onere  by  virtue  of  this  statute,  but  he  is 
not,  therefore,  made  personally  liable  to  pay  the  mortgage 
debt,  nor  is  any  riglit  of  personal  action  against  him  conferred 
niwn  the  creditor.  The  latter  is  not  affected  in  any  way  in 
his  remedies.  He  can  foreclose  and  sell  and  then  look  to  the 
administrator  for  any  deficiency,  or  he  can  proceed  to  prove 
and  recover  his  claim  upon  the  bond  from  the  personalty  in 
the  hands  of  the  administrator,  and  the  latter  will  be  subro- 
gated to  his  rights  against  the  heir  to  the  extent  of  the 
value  of  the  mortgaged  premises,  /.  <?.,  he  can  hold  the 
property  for  all  that  it  will  pay  of  the  mortgage  debt. 
(1  R.  S.  749,  §  4 ;  3  R.  S.  [2d  ed.]  600 ;  4  Kent's  Comm. 
420 ;  Wright  v.  Ilolbrook,  32  N.  Y.  587 ;  UTal^et/  v.  Feed, 
9  Paige,  452-454;  Johnmn  v.  CorUtt^  11  id.  269,  270; 
Erwin  V.  Loper^  43  N.  Y.  525 ;  lioosemlt  v.  Carpenter^ 
28  Barb.  426 ;  Rke  v.  Ilarheson,  2  T.  &  C.  4 ;  MosUy  v. 
MarshaU,  27  Barb.  45 ;  Howell  v.  Price,  1  P.  Wms.  291 ; 
Kitig  V.  King,  3  id.  358 ;  Galion  v.  Hancock,  2  Atk.  431, 
432 ;  Walker  v.  Jackson,  Id.  625  ;  Ankaster  v.  Mayer,  1 
Bro.  Ch.  454;  PhUllps  v.  PhilUps,  2  id.  273;  Woods  v. 
Huntm^ord,  3  Ves.  128,  130,  131 ;  Waring  v.  Ward,  5  id. 
670  ;  7  id.  332 ;  Cumberland  v.  Codington,  3  Johns.  Ch.  257  ;  4 
Kent's  Comm.  420  ;  1  R.  S.  316,  chap.  93 ;  MoUan  v.  Griffith, 
3  Paige,  402  ;  1  R.  S.  749,  §  4 ;  Selover  v.  C(}e,  63  N.  Y.  438 ; 
Code  Civ.  Pro.  §g  1843,  1844,  1845,  2749,  2750;  2  R.  S.  109, 
§  53 ;  JFyde  v.  Tanner,  1  Barb.  79,  80 ;  Roe  v.  Sweezy,  10  id. 
249.)  Plaintiff's  rights  are  barred  by  the  Statute  of  Limita- 
tions. {Church  V.  Olendorf,  49  Hun,  438  ;  Sandford  v.  Sand- 
ford,  62  N.  Y.  553;  Butler  v.  Johnson,  111  id.  204;  Moers 
V.  White,  6  Johns.  Ch.  371 ;  Sharpe  v.  Freeinan,  45  K  Y. 
802 ;  Code  Civ.  Pro.  §  382.)  It  was  not  competent,  under  the 
established  rules  of  procedure  in  our  courts,  to  grant  the  judg- 
ment which  has  been  granted  in  this  action  against  the  defend- 
ants. {Haywood  v.  City  of  Buffalo,  14  N.  Y.  540 ;  Mann 
V.  Fairchild,  2  Keyes,  111 ;  BradUy  v.  Aldrich,  40  N".  Y. 
604;  Wheelock  v.  Lee,  74  id.  500;  Stevens  v.  Mayor,  etc., 
SiCKELs — Vol*  LXXIX.        45 
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84  id.  305 ;  Code  Civ.  Pro.  §  1207.)  The  defendant  Stephen- 
son submits  in  his  own  behalf  that  the  decision  of  the  Gen- 
eral Temi  npon  which  the  judgment  is  based  expressly  exempts 
him  from  any  liability  to  the  plaintiflE  under  the  statute  invoked 
as  a  ground  of  action ;  and  that  the  complaint  should  have 
been  dismissed  as  to  him  upon  the  second  trial.  (Gere  v.  Claris 
8  Hill,  350 ;  Butta  v.  Gemnig^  5  Paige,  254 ;  Schennerhoni 
V.  Barht/dtj  9  id.  45  ;  Wamba^igh  v.  GaUa^  11  id.  515 ;  Mer- 
sereau  v.  Ryersi^^  3  N.  Y.  262;  Stuart  v.  Kissam^  11  Barb. 
282;  Dodge  v.  Stevens,  94  K  Y.  216;  Gray  v.  RyU,  18  J. 
&  S.  198  ;  Field  v.  Gibson,  56  How.  Pr.  232 ;  Murphy  v. 
Ilall^  38  Hun,  528.)  Plaintiff  is  estopped  from  recovering 
by  reason  of  the  final  adjudication  of  the  same  issues  against 
him  in  a  previous  action.  {Wheeler  y.  liuckman,  51  N.  Y\ 
391;  Blanchard  v.  Dlas,  3  Den.  238;  AU^^y  v.  Mott,  111 
U.  S.  472  ;  Scharf  v.  Lexnj,  112  id.  711 ;  Pray  v.  liegeman, 
98  N.  Y.  357.) 

Lewis  Sanders  for  resix)ndents.  The  whole  land  which 
descended  to  the  heirs,  is  the  primary  fund  for  the  payment 
of  the  mortgage  debt  of  the  ancester.  {Rice  v.  Henderson, 
2  T.  &  C.  89  ;  Roosevelt  v.  Carpenter,  28  Barb.  430 ;  Hal- 
sey  V.  Reed,  9  Paige,  455  ;  2  K.  S.  472,  §  32 ;  Bvmiyn  v. 
Knapp,  79  N.  Y.  143  ;  Cooley's  Const.  lim.  [2d  ed.]  223 ; 
Code  Civ.  Pro.  §  1859 ;  3  K.  S.  [6th  ed.]  736,  §  35.)  The 
court  has  jurisdiction  over  the  executor  and  trustee  of  Jane 
McDonald.  {Ilarhiess  v.  Hyde,  98  U.  S.  476 ;  OlcoU  v. 
McLean,  73  N.  Y.  225  ;  Ogden  v.  F.  Bank,  63  id.  180,  181  ; 
Shields  V.  Thomas,  18  How.  [U.  S.]  259;  Tolund  v.  Sprague, 
12  Pet.  231;  J(mes  v.  A7idrews,  10  Wall.  332;  Creighton 
V.  Kerr,  20  id.  12  ;  Judson  v.  Gihhins,  5  Wend.  227 ;  Dun- 
ning v.  a  N,  Bank,  61  X.  Y.  501 ;  Peterson  v.  0.  Bank, 
32  id.  2  ;  Code  Civ.  Pro.  §  2703  ;  In  re  WaiU',  99  K.  Y. 
488  ;  Peterson  v.  Lyman,  20  id.  103 ;  Gulick  v.  GuUck,  33 
Barb.  92  ;  McNamara  v.  Dwyer,  7  Paige,  239  ;  In  re  Welf>, 
11  Hun,  125.)  The  Statute  of  Lnnitations  is  not  a  bar.  (3 
K.  S.  [6th  ed.]  736,  §   32;   Code   Civ.  Pro.  §§  406,  1628, 
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1843;  4  Kent's  Comm.  420.)  A  personal  judgment  was 
proper.  (3  K.  S.  [6th  ed.]  736,  737;  Code  Civ.  Pro.  §  1854.) 
While  the  Code  requires  an  apportionment  of  the  judgment 
among  the  several  heirs  according  to  tlie  value  of  their  respect- 
ive interests,  no  objection  was  made  to  the  form  of  the  judg- 
ment which  was  filed  on  the  usual  notice  and  no  motion  was 
made  to  correct  it  and  no  objection  was  taken  thereto  at  the 
General  Term.  It  is  too  late  to  raise  the  question  in  this 
court  for  the  first  time,  there  being  no  exception  which  raises 
the  question.  {DeLavallette  v.  Wendt^  75  X.  Y.  579  ;  Camp- 
hell  V.  Stevenson^  63  id.  586.)  If,  notwithstanding  the  stat- 
ute declaring  the  direct  hability  of  the  heir,  circumlocution 
still  obtains,  appellants  must  fail.  {Shayer  v.  Marshy  75  N. 
Y.  342 ;  DeLa/vallette  v.  Wmclt,  Id.  579 ;  Benisse  v.  Wood, 
37  id.  532 ;  Mallory  v.  T,  Lis.  Co.,  47  id.  54 ;  Vanderlip 
V.  Keyser,  68  id.  444.) 

Bradley,  J.  Inasmuch  as  the  descent  on  which  this  action 
is  founded  was  cast  upon  the  heirs  of  John  H.  McCunn  prior  to 
the  repeal  by  L.  1880,  ch.  245  of  art.  2  of  tit.  3,  ch.  8,  part  3 
of  the  Kevised  Statutes,  the  inquiry  is  suggested  by  counsel 
whether  the  provisions  of  the  latter  were  for  the  purposes  of 
the  remedy  still  operative.  (Code,  §  3352.)  That,  however, 
is  a  matter  of  no  importance  in  this  case,  as  those  provisions 
of  the  Revised  Statutes,  so  far  as  applicable  to  it,  and  the 
substituted  provisions  of  the  Code  of  Civil  Procedure,  are 
substantially  the  same.  The  right  to  maintain  this  action  is 
dependent  upon  the  construction  and  eifect  of  the  statute  which 
provides  that  "  whenever  any  real  estate,  subject  to  a  mort- 
gage executed  by  any  ancestor  or  testator,  shall  descend  to  an 
heir  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy  and 
discharge  such  mortgage  out  of  his  own  property,  without 
resorting  to  the  executor  or  administrator  of  his  ancestor,  unless 
there  be  an  express  direction  in  the  will  of  such  testator  that 
such  mortgage  be  otherwise  paid."  (1.  R.  S.  749,  §  4.)  Prior 
to  this  statute  the  personalty  was  the  primary  fund  for  the 
payment  of  mortgage  debts  as  well  as  others  of  the  ancestor. 
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And  at  common  law  the  heir  was  not  chargeable  with  simple 
contract  debts  of  such  decedent ;  nor  was  he,  unless  mentioned 
in  the  bond  of  the  ancebtor,  liable  for  debts  by  specialty  of  the 
latter,  and  when  so  named,  his  liability  was  to  the  extent  only 
of  the  land  which  descended  to  him.  This  liability  of  tlie 
heir  was  in  this  state  at  first  extended  so  as  to  embrace  simple 
contract  debts  as  well  as  specialties,  whether  the  heir  was 
mentioned  in  them  or  not;  and  for  the  purpose  of  charging 
him  by  means  of  action  at  law,  a  system  of  practice  was  pro- 
vided by  statute.  (L.  1786,  ch.  27,  1  R.  L  316.)  That  was 
superseded  by  the  Revised  Statutes  which  furnished  provisions 
for  suits  by  and  against  legatees  and  against  next  of  kin  and 
heirs  and  devisees  and  between  heirs  and  devisees.  (2  R.  S. 
450.)  Under  those  provisions  the  Habilities  of  heirs  and 
devisees  are  secondary  and  dependent  upon  the  insufficiency 
of  the  per8<mal  estate  of  the  decedent.  The  only  exception  to 
the  primary  charge  of  the  debts  upon  the  personalty  was  in 
the  provisions  of  section  4  of  the  Revised  Statutes  before 
mentioned.  And  that  did  not  in  terms  charge  the  heir  with 
personal  liability,  nor  was  it  contemplated  by  the  statute  that 
he  should  be  so  liable,  irrespective  of  the  property  which 
descended  to  liim,  but  rather  that  his  liability  to  pay  the  mort- 
gage out  of  his  own  property  should  be  measured  by  and 
not  exceed  that  which  descended  to  him  from  his  ancestor. 
The  evident  purpose  of  the  revisers  was,  in  the  case  provided 
for,  to  make  the  land  the  primary  fund  for  the  payment  of 
the  mortgage  debt  (3  R  S.  [2d  ed.]  600.)  And  to  give  it 
practical  eifect  that  section  and  the  other  provisions  of 
the  statute  on  the  subject,  so  far  as  applicable,  are  in  pari 
materia.  In  that  view  the  remedy  is  by  action  in  equity 
having  the  nature  of  a  proceeding  m  rem  in  such  sense  that 
when  the  land  has  not  been  aliened  by  the  heir  tlie  execu- 
tion of  the  judgment  shall  be  had  by  levy  upon  the  real 
estate  descended  to  him.  (2  R.  S.  454,  §  47 ;  Code,  §  1852 ; 
Butts  V.  Gcmi7}g^  5  Paige,  259 ;  Schermerhom  v.  Barhydi^ 
9  id.  28;  Woody.  Wood.'l^  Barb.  356.)  And  to  hold  that 
the  remedy  is  confined  to  the  mortgaged  premises,  would 
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not  giTe  effect  to  the  apparent  purpose  of  the  statute  as  repre- 
sented by  its  terms.  Such  limitation  is  not  consistent  with 
its  provisions  that  the  heir  shall  satisfy  and  discharge  the 
mortgage  out  of  his  own  property.  Nor  is  it  reasonable  to 
suppose  that  the  statute  was  intended  to  create  a  personal 
liability  of  tlie  heir  for  the  amount  of  the  mortgage  debt,  but 
as  we  construe  the  statute  its  design  was  to  make  so  far  a£ 
practicable,  the  realty  primarily  chargeable  with  the  payment 
of  a  debt  of  the  decedent  secured  by  mortgage  on  his  land, 
and  that  when  with  the  mortgaged  premises  the  heir  inherited 
other  lands  of  the  same  ancestor  he  should  take  them  altogether 
cum  onere  the  mortgage  debt,  assuming  that  there  was  a 
personal  liabiUty  of  the  decedent  to  pay  it  at  the  time  of  hie 
decease.  {Roosevelt  v.  Carpenter^  28  Barb.  426.)  This, 
however,  was  not  intended  to  give  such  creditor  a  preference 
over  other  creditors  of  the  decedent  in  the  proceeds  of  the 
lands  not  covered  by  the  mortgage  when  there  is  a  deficiency 
of  the  personal  estate  to  pay  them.  (2  R  8.  453,  §§  39,  40 ; 
Code,  §  1856.)  The  preference  of  the  mortgage  creditor  in 
the  mortgaged  premises  is  only  available  to  him  by  foreclosure 
of  his  mortgage  and  not  by  action  under  the  statute.  And  in 
such  action  the  heir  may  allege  in  his  answer  and  prove  that 
there  are  other  debts  of  the  decedent  unsatisfied  belonging  to 
the  same  or  prior  class  of  that  on  which  the  action  is  founded 
and  properly  chargeable  against  the  land  by  reason  of  defi- 
ciency of  personalty.  (iSehennerhmni  v.  Barhydt^  9  Paige,  45.) 
The  statute  provides  that  the  action  be  brought  against  all  the 
heirs  jointly  (L.  1837,  ch.  460,  §  73;  Code,  §  1846);  that 
the  amount  which  the  plaintiff  is  entitled  to  recover  shall  be 
apportioned  among  them  in  proportion  to  the  value  of  the 
real  estate  descended  to  the  heirs  respectively ;  and  that  the 
costs  recovered  shall  in  like  manner  be  apportioned  among 
them.  (2  R.  S.  455,  ^^  52,  53;  Code,  §  1847.)  In  the  view 
thus  taken  the  only  substantial  advantage  of  the  mortgage 
creditor  over  other  creditors  in  respect  to  land  inherited  by 
the  heirs,  other  than  that  covered  by  his  mortgage,  is  in  the 
fact  that  his  right  of  action  is  not  dependent  upon  a  deficiency 
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of  personal  assete  of  the  decedent.  Nothing  in  that  respect 
arises  in  this  case,  nor  is  there  any  question  having  relation  to 
any  other  creditors. 

It  appears  by  the  fonner  adjudication,  to  that  eflfect,  that 
McCunn  died  intestate  as  to  his  real  estate,  and  none  of  it 
seems  to  have  been  aliened  by  the  heirs  except  about  one  undi- 
vided third  part  of  it  to  Mr.  Finn.  There  is  no  question  about 
its  sufficiency  in  value  to  pay  the  amount  of  the  plaintiffs' 
claim  represented  by  the  judgment  for  deficiency  in  the  fore- 
closure action  in  favor  of  their  testator.  The  amount  was  not, 
nor  vrere  the  costs  recovered  in  this  action  apportioned  among 
the  defendants,  nor  did  the  judgment  direct  that  its  amount 
be  levied  of  the  land  which  descended  to  the  heirs.  Tliese  are 
statutory  requirements.  (2  E.  8.  454,  §  47;  Code,  §  1852.) 
And  it  is  with  a  view  to  such  judgment  and  its  execution  that 
it  is  made  essential  for  the  complaint  to  contain  a  descrip- 
tion of  the  land.  (Id.  §  44 ;  Id.  §  1851.)  It  is  only  when  the 
land  has  been  aliened  by  the  heirs  that  they  are  personally 
liable  for  an  amount  not  exceeding  its  value.  (Id.  §  49  ;  Id. 
§  1854.)  The  fonn  of  the  judgment  in  tliis  case  is  not  very 
important,  provided  the  execution  upon  it  be  levied  upon  the 
undivided  real  estate  which  descended  to  them  for  the  amount 
only,  with  which  the  defendants  are  chargeable.  But  as  one- 
sixtli  part  of  tlie  estate  which  Mrs.  Hettrick,  one  of  the  heirs 
of  McCunn,  inherited  is  not  represented  by  any  party  defend- 
aut,  that  share  is  not  subject  to  levy  of  execution  upon  the 
judgment.  {Schemierhorn  v.  Barhydt^  supra.)  The  defend- 
ants Patterson  and  Bonner  and  the  testatrix  of  Stevenson  took 
by  descent  five-sixth,  of  the  real  estate,  and  they  are  chargeable 
with  only  that  proportion  of  the  plaintiflEs'  claim,  and  for  that 
amount  only  the  property  of  the  defendants  is  subject  to  the 
levy  of  such  execution.  The  views  here  given  have  relation 
to  the  liability  of  the  heirs  in  the  case  mentioned,  and  have  no 
reference  to  other  remedies  of  the  mortgage  creditor  or  to  any 
question  relating  to  the  right  of  executors  or  administrators  to 
subrogation  in  case  he  collects  the  deficiency  of  his  mortgage 
debt  from  the  personalty,  in  the  event  there  remains  realty 
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which  descended  to  the  heirs.  While  the  statute  does  not 
deny  to  a  mortgage  creditor  the  right  to  seek  payment  of  his 
debt  from  the  personal  estate  of  the  decedent,  the  com't  of 
equity  will  not  permit  him  to  do  so  in  tlie  first  instance  to  the 
prejudice  of  other  creditors,  but  he  will  be  required  to  resort 
to  the  land  covered  by  the  mortgage,  wliicli  in  view  of  the 
statute  is  the  primary  fund,  for  that  purpose,  and  it  is  only  for 
deficiency  that  he  will  be  permitted  in  such  case  to  seek  pay- 
ment from  the  personalty.  {Johnson  v.  Corbett^  11  Paige, 
265.)  The  deficiency  referred  to  is  that  remaining  unpaid  of 
the  debt  after  the  application  in  due  course,  of  the  j)roceeds  of 
the  premises  upon  which  the  mortgage  to  secure  it  was  a  lien. 
The  other  real  estate  which  descended  to  the  heirs  subject  to 
the  remedy  before  mentioned  by  action  is  not  dei)endent  upon 
any  lien,  but  upon  the  statutory  liability  of  the  heirs. 

The  contention  that  a  recovery  was  barred  by  the  Statute  of 
Limitations  is  not  sustained.  Although  the  remedy  is  given 
by  the  statute,  the  cause  of  action  is  founded  upon  an  obliga- . 
tion  of  the  ancestor  of  the  defendants  to  pay  the  sum  secured 
by  the  mortgage  represented  by  his  bond.  And  the  Statute 
of  Limitations  is  no  more  available  to  the  heirs  than  it  would 
have  been  to  McCunn  if  he  had  been  living.  The  interest  was 
paid  by  him  upon  it  in  1872,  and  this  action  was  commenced 
within  twenty  years  thereafter.  It  is  unnecessary  to  consider 
the  question,  in  the  view  taken  by  counsel,  on  the  assumption 
that  the  recovery  was  treated  as  in  an  action  of  law,  since  the 
action  must  be  regarded  as  one  equitable  in  character. 

Nor  is  there  any  support  for  the  alleged  defense  of  a  former 
adjudication  founded  upon  the  fact  that  an  action  had  been 
brought  by  the  plaintiffs'  testator  against  M cCunn's  executors, 
these  defendants  and  others  to  vacate  the  judgment  determin- 
ing the  invalidity  of  the  devise  in  the  will,  and  for  direction 
that  the  executors  sell  sufficient  of  the  real  estate  to  pay  his 
debt  and  for  such  further  relief  as  the  court  should  see  fit  to 
grant,  and  that  upon  demurrer  to  it  the  complaint  was  dis- 
missed. That  action  in  its  nature  and  purpose  was  distinct 
from  the  present  one ;  and  while  the  complaint  there  embraced 
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many  of  the  facts  essentially  in  that  of  the  j^resent  action,  the 
issues  tendered  by  the  former  as  well  as  the  relief  in  view, 
were  quite  imlike  those  represented  by  the  complaint  in  this 
action. 

A  further  question  is  raised  as  to  the  right  of  the  plaintiffs 
to  maintain  the  action  against  the  defendant  Stevenson,  who  is 
sued  as  surviving  trustee  of  the  will  of  Jane  McDonald.  She, 
at  the  time  of  her  death,  was  a  resident  of  the  state  of  New 
Jersey.  By  her  will,  which  was  admitted  to  probate  in  that 
state,  she  appointed  Stevenson  and  one  Lozier  executors  and 
tnistees,  and  devised  to  them  all  of  her  real  estate  in  the  state 
of  New  York  in  trust  for  certain  specified  purposes,  and  gave 
the  survivor  of  them  power  to  execute  the  trust.  Letters  tes- 
tamentary were  issued  to  them  in  the  state  of  New  Jersey, 
and  the  will  was  recorded  in  the  office  of  the  surrogate  of  the 
city  and  county  of  New  York,  but  never  was  fonnally  admitted 
to  probate  in  this  state.  Tlie  defendant  Stevenson  is  the  sur- 
viving trustee,  and  as  such  has  proceeded  in  the  execution  of 
the  trust.  It  is  unnecessary  to  consider  the  question  in  the 
aspect  which  it  would  be  presented  if  this  were  an  action  at 
law  to  charge  him  with  personal  liability.  His  right  to  take 
the  land  with  the  power  to  control  and  dispose  of  it  in  execu- 
tion of  the  trust  was  given  by  the  will,  and  in  resi>ect  to  it  the 
trustee  is  subject  to  the  equitable  jurisdiction  of  the  courts  of 
the  state  within  which  the  land  is  situated,  and  such  jurisdic- 
tion will  be  exercised  by  the  court  in  behalf  of  creditors  within 
the  state. 

The  denial  of  the  motion  to  dismiss  the  complaint  as  to  the 
defendant  Stevenson,  therefore,  was  not  error. 

The  liability  of  the  heirs  to  pay  the  mortgage  out  of  their 
property  is  proportionate  with  the  real  estate  inherited  by  them 
respectively.  And  although  no  question  arising  out  of  the 
non-joinder  of  any  representative  of  the  estate  which  descended 
to  Mrs.  Ilettrick,  is  raised  by  the  answer  or  otherwise,  the 
defendants  are  not  liable  to  pay  out  of  their  property  any 
amount  greater  than  that  with  which  they  are  charged  by  the 
statute.    The  omission  to  plead  the  defect  of  parties  defendant 
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Was  a  waiver  merely  of  that  defense  to  the  action,  without 
increasing  the  extent  of  the  liability  of  the  defendants,  or  tlie 
amount  wliich  the  plaintiffs  would  otherwise  be  entitled  to 
recover  against  them  res])ectively.  It  may  be  observed  that 
the  liability  of  the  heirs  to  pay  out  of  their  property  is  not 
joint,  nor  is  the  estate  which  descended  to  any  one  of  them 
subject  to  the  proportion  of  the  mortgage  debt  chargeable  to 
any  other  of  the  heirs.  The  portion  which  descended  to  Jane 
McDonald  was  one-half,  and  to  each  of  the  defendants,  Pat- 
terson and  Bonner,  one-sixth.  And  inasmuch  as  the  recovery 
in  the  court  below  was  for  the  full  amount  of  the  mortgage 
debt,  and  the  defendants  represented  only  fivensixths  of  the 
estate,  wliich  descended  to  the  heirs,  the  judgment  should  be 
so  modified  as  to  charge  the  defendants  with  only  five-sixths 
of  tlie  amount  of  such  recovery,  and  direct  the  levy  of  it  (duly 
apportioned)  of  the  real  estate  which  descended  to  Jane 
McDonald  and  the  defendants,  Patterson  and  Bonner,  and,  as 
so  modified,  affirmed  without  costs  in  thjs  court  to  any  party. 

All  concur,  IIaight,  J.,  in  result,  except  Follett,  Ch.  J., 
dissenting. 

Judgment  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
(teorgk  A.  Powers,  as  Executor,  etc. 

To  render  a  provision  in  a  will  effectual  to  furnish  a  greater  security  than 
that  given  by  law  for  the  i)ayment  of  debts  in  due  course  of  administra- 
tion, by  charging  them  upon  the  real  estate  of  the  testator,  the  purpose 
must  quite  clearly  appear;  a  mere  direction  to  pay  debts  out  of  the 
property  will  not  suffice. 

Under  the  act  of  1837,  concerning  executors  and  administrators  (§  37, 
chap.  480,  Laws  of  1837),  as  amended  in  1868  (Chap.  594.  Laws  of  1868). 
and  under  the  Code  of  Civil  Procedure,  the  running  of  the  Statute  of 
Limitations  against  a  debt  due  an  executor  or  administrator  from,  or 
any  cause  of  action  in  his  favor  against,  the  decedent,  is  suspended  from 
the  time  of  the  death  of  the  latter  until  the  first  judicial  settlement  of 
the  accounts  of  the  executor  or  administrator;  and  this,  without  regard 
to  the  number  of  years  embraced  in  that  period. 
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Where,  therefore,  fourteen  years  elapsed  between  the  death  of  the  decedent 
and  the  first  judicial  settlement  of  an  executor's  accounts,  htld,  that 
debts  due  him  from  the  decedent,  which  were  not  barred  by  the  statute 
at  the  time  of  the  death  of  the  latter,  were  properly  allowed  the  executor. 

The  will  of  M.  devised  to  her  executor  one-third  of  her  residuary  estate  in 
trust,  to  receive  the  rents  and  income  and  apply  the  net  proceeds  to  the 
use  of  a  beneficiary  named  during  life,  and,  on  the  death  of  the  bene- 
ficiary, gave  the  property  to  her  children;  each  of  the  other  two-thirds 
was  disposed  of  in  a  similar  manner.  The  testatrix  authorized  her 
executor,  at  any  time  before  final  division  and  settlement  of  her  estate, 
whenever  he  should  deem  proper  for  any  **  purpose  which  in  his  discre- 
tion may  render  it  advisable  so  to  do,"  to  sell  any  part  or  portion  thereof. 
The  executor  sold  certain  of  the  residuary  real  estate.  Upon  settlement 
of  his  accounts,  certain  claims  presented  by  him  against  the  estate  were 
proved  and  allowed,  and  after  applying  the  proceeds  in  his  hands  of  the 
residuary  personal  estate,  there  remained  a  balance  due  him.  HM,  that 
the  proceeds  of  the  sales  of  the  real  estate  were  properly  treated  as  assets 
in  his  hands,  applicable  to  the  payment  pro  tanto  of  his  claims. 

In  re  McComh  (117  N.  Y.  378).  distinguished. 

(Argued  February  2,  1891;  decided  March  3,  1891.) 

Appeal  by  Mary  L  O'Flyn,  a  beneficiary  under  the  will  of 
Sarah  Maconiber,  deceased,  from  judgment  of  the  General 
Term  of  the  Supreme  (.ourt  in  the  first  judicial  department, 
entered  upon  an  order  made  October  24,  1890,  which  affirmed 
a  decree  of  the  Surrogate's  Court,  settling  the  accounts  of  the 
executor  of  said  will. 

The  material  facts  are  stated  in  the  opinion. 

Win,  J.  Gaynor  for  appellant.  If  the  power  of  sale  con- 
tained in  the  will  be  held  broad  enough  to  permit  the  sale 
of  real  estate  by  the  executor  to  pay  debts  in  default  of  insuf- 
ficient personalty  for  that  purp<3se,  yet  the  said  power  was  not 
exercised  for  that  purpose  in  the  conveyance  of  the  four  par- 
cels for  the  aggregate  sum  of  $10,850,  because  there  was  no 
lack  of  personalty,  and,  therefore,  the  said  real  estate  was  sold 
in  the  management  and  for  the  better  preservation  of  the  trust 
estates,  and  consequently  the  said  sum  of  $10,850  belongs  to 
the  said  trust  estates,  and  the  executor  sliould  be  required  to 
turn  it  over  to  the  trust  accounts.     (/;i  re  Van  DxjTc^^  44  Hun, 
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394 ;  Code  Civ.  Pro.  §  2739 ;  In  re  Fox,  52  N.  Y.  530  ;  Green- 
land V.  Waddell,  116  id.  234;  Cooke  v.  Flatt,  98  id.  35; 
Hood  V.  IIfX}d,  85  id.  561 ;  In  re  TildeJi,  98  id.  434 ;  Ilickey 
V.  Taafe,  99  id.  204 ;  Code  Civ.  Pro.  §§  2724,  2740,  2749, 
2759 ;  In  re  McCmnh,  117  N.  Y.  378  ;  In  re  City  of  Rochester, 
110  id.  159;  CUft  v.  Moses,  116  id.  144  ;  l^mth  v.  Soper,  32 
Hun,  46 ;  PlaU  v.  Piatt,  105  X.  Y.  488 ;  Dodge  v.  Stevens^ 
94  id.  209-216 ;  Sharpe  v.  Freeman,  45  id.  802.)  Tlie  exec- 
utor should  not  have  been  allowed  to  prove  his  claims,  as  they 
were  barred  by  the  Statute  of  Limitations,  not  having  been 
presented  and  proved  within  the  time  limited  by  law,  and  they 
were  excepted  to  and  resisted  on  that  ground.  {In  re  Van 
Dyke,  44  Hun,  394 ;  Code  Civ.  Pro.  §§  2724,  2740.)  The 
term  "  judicial  settlement,"  as  used  in  the  Code  of  Civil  Pro- 
cedure, can  only  mean  a  judicial  settlement  which  the  executor 
or  administrator  can  be  required  to  make  by  those  interested, 
or  which  he  can  make  to  get  an  adjudication  against  them. 
(Code  Civ.  Pro.  §  2514.) 

Edward  E,  Spragiie  for  respondent.  The  executor's  claims 
against  the  estate  were  fully  established  by  the  evidence. 
{Lerche  v.  Brasher,  104  N.  Y.  157.)  The  claims  of  the  exec- 
utor are  not  barred  by  the  Statute  of  Limitations.  (Laws  of 
1837,  chap.  460,  §§  33,  37;  Laws  of  1868,  chap.  594;  Code 
Civ.  Pro.  §§  2739,  2740 ;  Campbell  v.  Purdy,  5  Redf.  434 ; 
In  re  Wood,  6  Dem.  345.)  The  proceeds  of  sales  of  real 
estate  are  applicable  to  payment  of  debts.  (Code  Civ.  Pro. 
§  3343 ;  Penal  Code,  §  718 ;  People  v.  N.  Y.  cfe  31  B.  P. 
Co,,  84  N.  Y.  565  ;  Jackson  v.  Ilonsel,  17  Johns.  281 ;  Laio- 
rence  v.  Lawrence,  1  Edw.  241 ;  Lupton  v.  Lnpton^  2  Johns. 
Ch.  614;  White  v.  Kane,  19  J.  &  S.  295  ;  In  re  Fox,  52  N. 
Y.  506;  Wood  v.  Wood,  26  Barb.  366;  Smith  v.  Soper,  82 
Hun,  46;  Smith  v.  Conp,  5  Dem.  251;  Taylor  v.  Dodd,  58 
N.  Y.  335  ;  Iloyt  v.  Iloyt,  85  id.  142 ;  Reynolds  v.  Reynolds^ 
16  id.  259  ;  Code  Civ.  Pro.  ^  2724 ;  Laws  of  1837,  chap.  460 ; 
Enoin  V.  Loper,  43  N.  Y.  521 ;  Gkunus  v.  Fogel,  88  id.  434 ; 
Clark  V.  Clark,  8  Paige,  152  ;  Bloodgood  v.  Bncen,  2  Bradf. 
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8  ;  Stagg  v.  Jackson^  1  K  Y.  206 ;    White  v.  Howard^  46  id. 
162.) 

Bradley,  J.  The  testatrix  died  April  5,  1873.  Her  will 
was  admitted  to  probate  and  letters  testamentary  issued  to 
George  A.  Powers  April  10,  1873.  His  petition  for  judicial 
settlement  of  his  accounts  was  j^resented  to  the  surrogate  Sep- 
tember 29,  1887,  and  until  then  he  had  filed  no  account  The 
referee,  by  his  report,  which  was  confirnfied  by  the  surrogate's 
decree,  in  stating  the  account  charged  the  executor  with 
$119,618.69,  and  allowed  to  his  credit  $62,773.43,  leaving  a 
balance  in  his  hands  of  $56,845.26  subject  to  reduction  by  his 
commissions,  and  the  costs  and  expenses  of  the  accounting. 
And  the  referee  found  that  at  the  time  of  the  death  of  testa- 
trix she  was  indebted  to  the  executor  for  moneys  loaned  to 
and  expended  for  her  by  him  to  the  amount  of  $37,636.66,  the 
interest  on  which  to  the  date  of  the  report  was  $43,341.46 ; 
and  that  on  December  11,  1872,  the  testatrix  made  to  the 
executor  her  promissory  note  for  $25,000,  which  remained 
unpaid,  and  that  the  interest  upon  it  amounted  to  $27,722.20. 
And  the  referee  further  found  that  the  executor  was  entitled 
to  retain  and  apply  in  part  payment  of  his  claims  the  balance 
before  mentioned  remaining  in  his  hands  after  payment  of  his 
commissions  and  the  expenses  of  the  accounting.  The  main 
questions  arising  upon  the  contestant's  exceptions  to  the 
referee's  report  and  to  the  decree  of  the  surrogate  are :  (1) 
Whether  the  executor's  claim  was  established  ;  (2)  Whether  it 
was  barred  by  the  Statute  of  Limitations ;  (3)  Whether  he  was 
entitled  to  application  upon  his  claim  of  the  proceeds,  with 
which  he  was  charged,  of  the  sale  of  certain  real  estate  by  him. 
The  testatrix  owned  considerable  real  estate  in  the  city  of 
Brooklyn,  and  in  1868  she,  by  power  of  attorney  to  Powers, 
vested  him  with  powers  quite  plenary  for  its  control  and  man- 
agement, and  toHransact  business  for  her  and  in  lier  name, 
and  liis  account  with  her  was  annually  stated  and  certified  by 
them  in  writing.  The  last  statement  subscribed  by  them  May 
1, 1872,  was  that  all  accounts  having  been  examined,  approved, 
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passed  and  settled,  they  released  each  other  from  all  further 
examination  of  them,  and  there  remained  a  "  balance  in  favor 
of  George  A.  Powers  of  thirty-seven  thousand  six  hundred 
and  thirty-three,  sixty-six-one-hundredtlis  ($37,633.66)  dollars, 
which  is  carried  to  the  new  account  commencing  May  1, 1872, 
and  is  to  draw  interest  from  date."  This  established  the  bal- 
ance due  Powers  at  that  date,  and  there  is  no  evidence  of  the 
situation  of  the  accounts  between  those  parties  thereafter 
during  the  life  of  the  testatrix  other  than  what  appeared  in 
his  account  filed  with  the  surrogate,  which  charged  him  with 
a  balance  in  his  hands  arising  out  of  the  transactions  of  that 
period  of  $9,052.25.  This  he  sought  in  his  account  to  apply 
by  way  of  reduction  of  the  balance  of  May  1,  1872,  but  upon 
the  objection  of  the  contestant  it  was  not  so  deducted,  but 
treated  as  assets  in  the  hands  of  the  executor.  It  does  not 
appear  that  he  refused  to  produce  the  account  kept  by  him 
after  that  date,  or  to  render  it  available  to  the  contestant  as 
evidence.  The  balance  of  the  account  so  adopted  by  those 
parties  in  view  of  the  rendition  by  the  executor  of  what  pur- 
ported to  be  a  statement  of  the  subsequent  account  justified 
the  conclusion  of  the  referee  on  the  subject.  {Lerche  v. 
Brasher^  104  N.  Y.  157.)  And  the  presumption  which  other- 
wise may  have  arisen  that  the  note  before  mentioned  was 
made  and  taken  in  settlement  of  the  accounts  between  those 
parties,  the  referee  was  permitted  to  find  was  repelled  by  evi- 
dence to  the  effect  that  the  note  was  given  for  services 
rendered  by  the  payee  for  the  maker. 

It  is  urged  that  as  fourteen  years  after  the  death  of  the 
testatrix  elapsed  before  the  claim  of  the  executor  was  presented 
to  the  surrogate  for  proof  and  allowance,  it  was  barred  by  the. 
Statute  of  Limitations.  Upon  that  subject  tb«''^tatut6  in  force 
at  the  time  of  such  death,  providf^l  u/at  the  Statute  of  Limita- 
tions should  not  be  available  as  a  defense  to  a  debt  or  claim  of 
an  executor  or  administrator  against  the  estate  represented  by 
him  "  provided  the  same  shall  be  presented  and  claimed  at 
the  first  accounting,  and  provided  the  same  was  not  barred  at 
the  time  of  the  death  of  the  testator  or  intestate."     (Laws 
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of  1837,  ch.  460,  §  37,  as  amended  by  L.  1868,  ch.  594.)  And 
on  the  repeal  of  this  statute  in  1880,  that  substituted  for  it  pro- 
vided that  *'  From  the  death  of  the  decedent,  until  the  first 
judicial  settlement  of  an  account  of  his  executor  or  adminis- 
trator, the  running  of  the  Statute  of  Limitations,  against  a 
debt  due  from  the  decedent  to  the  accounting  party,  or  any 
other  cause  of  action,  in  favor  of  the  latter  against  the  deced- 
ent,  is  suspended.  *  *  *  After  the  first  judicial  settle- 
ment of  the  account  of  an  executor  or  administrator,  the 
Statute  of  Limitations  begins  again  to  run  against  a  debt  due 
to  liini  from  the  decedent  or  any  other  cause  of  action  in  hie 
favor  against  the  decedent"  (Code  Civ.  Pro.  §  2740.)  The 
contention  that  it  was  not  within  the  legislative  contemplation 
that  the  suspension  of  the  Statute  of  Limitations  should  be 
continued  beyond  six  years  succeeding  one  year  after  the 
granting  of  tetters  testamentary  or  of  administration,  has  no 
support  in  the  plain  language  of  the  provision  above  men- 
tioned. The  executor  might  within  that  time  be  required  to 
account ;  and  assuming  that  after  that  time  he  could  not  be 
required  to  do  so,  he  may  voluntarily  do  it  thereafter  as  well 
as  before;  it  is  the  first  judicial  settlement  by  him  which 
relieves  the  statute  from  its  suspension  in  its  application  to  his 
claim  as  relates  to  the  time  within  which  he  may  prove  and 
establish  it  in  the  Surrogate's  Court.  And  such  was  the  settle- 
ment of  the  executor  in  the  proceeding  founded  upon  his 
petition  before  mentioned.  The  statute  was  then  no  bar  to 
his  claim. 

The  further  and  more  difficult  question  arises  in  respect  to 
the  disposition  of  $10,850,  the  proceeds  of  real  estate  sold  by 
the  executor.  And  its  consideration  calls  attention  to  the  pro- 
visions di  the-  "'^'U.  After  bequeathing  all  her  household  fur- 
niture, ornaments,  clothni^,*i>ictures,  plate,  etc.,  in  and  about 
her  house,  the  testatrix  devised  to  the  exocr^'^r  certain  buildings 
and  premises  in  the  city  of  Brooklyn,  in  trust  to  i  ecti  ^  the 
rents,  profits,  issues  and  income  thereof  and  after  paying 
therefrom  interest  of  incumbrances  and  taxes,  to  apply  the 
residue  to  the  use  of  her  granddaughter  Sarah  A.  Van  Zandt, 
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■during  her  life,  and  on  her  death  gave  the  property  to  her 
children.  The  testatrix  devised  and  bequeathed  one-third 
part  of  the  residue  of  her  property  and  estate  to  the  executor 
in  trust  to  receive  the  rents,  profits,  issues  and  income  thereof, 
and  after  paying  therefrom  one-third  of  tlie  interest  of  incum- 
brances and  taxes,  to  apply  the  residue  from  time  to  time  to 
the  use  of  her  son  Kobert,  during  his  life,  and  on  his  death 
she  gave  such  one-third  of  the  residue  of  her  property  and 
estate  to  the  children  of  such  son ;  and  she  gave  and  devised 
the  other  two-thirds  of  such  residue  to  the  executor  upon  a 
like  trust  to  the  use  of  another  son  and  daughter  (one-third 
each)  during  their  lives,  and  on  their  deaths,  respectively, 
gave  the  property  to  their  children.  And  by  a  subsequent 
provision  in  the  will  she  authorized  and  empowered  the  exec- 
utor at  any  time  before  tlie  final  division  and  settlement  of 
the  estate,  whenever  he  should  think  proper,  either  for  the 
purpose  of  paying  off  incumbrances  or  of  protecting  her 
real  estate  or  more  equitably  or  conveniently  dividing  the 
same  "or  for  any  other  purpose  w^hich  in  his  discretion 
may  render  it  advisable  so  to  do,  to  sell  and  convey,  or  to 
mortgage  any  part  or  parts,  portion  or  portions,  share  or 
shares"  thereof,  and  to  execute  and  deliver  sufficient  instru- 
ments for  conveying  or  mortgaging  the  same.  By  the  first 
clause  of  her  will  the  testatrix  says :  "  I  direct  that  all  my 
just  debts  (not  secured  by  mortgage)  and  my  funeral  and 
testamentary  expenses  be  paid  by  my  executor  out  of  my 
property,  together  with  the  legacy  duties  and  taxes  or  other 
moneys  which  may  be  due  to  the  United  States  in  respect  to 
the  same,  and  all  other  taxes  and  assessments  which  may  be 
due  thereon  at  my  death."  It  is  urged  on  the  part  of  the 
executor  that  by  this  provision  of  the  will  the  debts  of  testatrix 
were  charged  upon  her  real  estate.  The  mere  direction  for 
payment  of  the  debts  out  of  her  property  is  in  effect  nothing 
more  than  a  direction  to  pay  them.  In  either  case  the  pur- 
pose is  indicated  that  they  be  paid  out  of  the  property  of  the 
decedent;  and  to  render  a  provision  in  a  will  effectual  to 
furnish  a  greater  security  than  that  given  by  law  for  the  pay- 
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ment  of  debts  in  due  course  of  administration,  by  charging 
them  upon  the  real  estate  of  the  testator,  the  purpose  must 
quite  clearly  appear.  The  question  in  that  respect  as  to  lega- 
cies has  f  requenty  arisen,  as  to  debts,  seldom ;  and,  although 
the  intention  to  give  such  effect  to  the  former  must  be  expressly 
declared  or  clearly  inferred  from  the  langage  of  the  will 
{Lupton  V.  Luj)tony  2  Johns.  Ch.  614),  the  courts  may  resort 
to  extraneous  circumstances  bearing  upon  the  intention  of  the 
testator  in  aid  of  construction  {Iloyt  v.  Iloyt^  85  N.  Y.  142)> 
and  may  not  overlook  the  relation  of  the  beneficiaries  of  the 
will  to  the  testator.  {Scott  v.  Stehbins,  91 N.  Y.  605  ;  McCani 
V.  McCom,  100  id.  511 ;  Briggs  v.  Carroll,  117  id.  288.)  In 
fact,  to  support  such  charge  of  legacies,  the  search  for  the 
intention  of  the  testator  is  quite  liberally  extended,  and  prop- 
erly so,  as  it  is  generally  his  purpose  that  they  be  paid,  and  in 
default  of  personalty  the  legatee  is  otherwise  remediless.  The 
debts  are  by  law  a  charge  upon  the  realty  for  three  years  from 
the  granting  of  letters ;  and  thereafter  in  case  of  deficiency  of 
personal  estate,  the  creditors  have  their  remedy  against  the 
heirs  and  devisees  to  the  extent  in  value  of  the  real  estate 
descended  or  devised  to  them.  Those  facts  evidently  may 
qualify  or  limit  the  application  of  some  of  the  inferences, 
especially  from  extraneous  circiunstances,  which  may  properly 
be  considered  in  aid  of  interpretation  in  respect  to  legacies. 
{In  re  City  of  Rochester,  110  N.  Y.  159 ;  Clift  v.  Moses,  116 
id.  144.) 

Assuming  that  it  was  witliin  the  contemplation  of  the  tes- 
tatrix that  if  deemed  by  him  necessary  to  do  so,  the  executor 
might  exercise  the  power  of  sale  for  the  payment  of  debts, 
that  would  not  have  the  effect  to  make  the  debts  a  lien  upon 
the  real  estate,  but  rather  that  the  proceeds  of  i-ealty  produced 
by  sale  for  that  purpose  would  be  assets  in  liis  hands  applicable 
to  payment  of  them.  Such  would  be  the  result  of  the  exercise 
of  a  general  power  of  sale.  {Erwin  v.  Loper,  43  N.  Y.  521 ; 
Glaeius  v.  Fogd,  88  id.  434.)  The  power  was  given  to  the 
executor  to  sell  for  any  purpose  .which  in  his  discretion  should 
render  it  desimble  to  do  so.     This  placed  it  within  his  power 
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to  make  sale  when  in  his  judgment  it  was  required  to  pay 
debts,  taxes  or  other  expenses  within  his  trusts,  and  to  the 
extent  by  liim  deemed  necessary  for  such  purpose,  subject, 
however,  to  the  qualification  that  some  permissible  occasion 
existed  for  the  exercise  of  his  discretion  in  that  respect.  The 
doctrine  of  the  McComh  case  (117  K  Y.  378)  is  not  appli- 
cable. There  the  discretionary  power  of  sale  given  to  the 
executors  was  to  be  exercised  only  for  the  benefit  of  the 
devisees  and  subject  to  the  direction  to  apply  the  proceeds  to 
their  use ;  and  it  was  held  that  it  could  not  be  converted  into 
a  power  to  sell  to  pay  debts.  The  executor  in  the  present 
case  could  not  retain  any  of  the  property  of  the  decedent  in 
satisfaction  of  his  claims  until  tliey  were  proved  before  the 
surrogate.  (2  R.  S.  88,  §  33.)  And  they  were  subject  to 
proof  and  contest  upon  a  judicial  settlement  of  his  account,  as 
was  any  other  claim  against  the  estate.  (Code  Civ.  Pro.  §  2739.) 
Ilis  debt  not  having  been  proved  at  the  time  of  the  sale  of 
real  estate  the  sale  cannot  be  treated  as  made  to  pay  it.  By 
reference  to  the  state  of  the  executor's  accounts  during  and 
until  the  end  of  the  year  1874,  it  appears  to  have  been  such  as 
to  permit  him  to  deem  it  advisable  to  make  the  sale  of  real 
estate,  made  by  him  in  that  year.  During  that  time  his  dij&- 
bursements  as  executor  and  trustee,  exclusive  of  tlie  proceeds 
of  such  sale,  exceeded  in  amount  the  funds  in  his  hands  and 
derived  from  the  estate  within  that  period.  It  may,  therefore, 
be  assumed  in  view  of  such  deficiency  that  the  discretion  exer- 
cised by  him  in  making  the  sale  of  November,  1874,  for  $8,500 
was  within  the  power  conferred  upon  him  by  the  will.  And 
the  balance  of  the  proceeds  of  that  sale  may  be  treated  as  assets 
in  his  hands  as  executor.  But  there  seems  to  have  been  no 
occasion  to  make,  for  the  payment  of  debts  or  expenses,  the 
three  sales  of  real  estate  made  in  March,  1876,  for  $1,100 ; 
July,  1879,  for  $750,  and  May,  1883,  for  $500.  My  view 
that  the  proceeds  of  those  sales,  amounting  to  $2,350,  should 
be  treated  as  held  by  him  for  the  benefit  of  the  residuary 
devisees  would  lead  to  modification  of  the  surrogate's  decree. 
But  as  it  is  the  opinion  of  my  associates  that,  after  the  execu- 
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tor's  claims  were  proved  and  allowed,  the  proceeds  of  such 
sales  should  be  treated  as  assets  in  his  hands  and  as  properly 
applicable  to  the  payment  pro  tanto  of  his  claims,  the  judg- 
ment must  be  alBrmed. 

All  concur. 

Judgment  affirmed. 

Deborah  Taylor  Lee  et  al..  Appellants,  v.  Charlemagne 
Tower,  Jr.,  et  al.,  aa  Executors  et  al.,  Respondents. 

One  who  has  accepted  a  benefit  under  a  will,  cannot  be  allowed  to  dis- 
appoint it,  but  must  concede  full  effect  to  the  dispositions  thereof. 

The  will  of  T..  a  resident  of  Pennsylvania,  contained  devises  of  real  estate 
in  this  state  in  trust,  which  were  in  contravention  of  the  statute  limiting 
the  period  of  suspension  of  the  power  of  alienation.  The  will  gave  to  the 
wife  of  the  testator  certain  goods  and  chattels,  a  life  estate  in  certain 
real  estate  and  two-fifths  of  the  income  of  his  residuary  estate,  deWsed 
and  bequeathed  in  trust,  which  included  the  lands  in  this  state,  which 
provisions  were  declared  "  to  be  in  lieu,  substitution  and  satisfaction  of 
her  dower,  thirds  and  all  other  interest  in  my  estate,  real  and  personal, 
and  mixed."  The  widow  voluntarily  elected  to  accept  the  proyisions  of 
the  will.  Upon  a  case  submitted  under  the  Code  of  Civil  Procedure 
(§  1279),  h^ld,  that  the  widow  by  her  election  to  take  the  provision  made 
for  her  in  the  will,  consented  to  all  the  terms  and  conditions  annexed, 
and  yielded  any  right  inconsistent  therewith;  and,  therefore,  she  was 
not  entitled  to  dower,  at  least  in  the  absence  of  any  offer  to  surrender 
the  benefit  she  had  received  under  the  will  and  to  take  what  the  law 
would  allow  her;  that  the  frustration  of  the  wishes  of  the  testator,  as  to 
the  disposition  of  the  income  from  the  realty  in  this  state,  did  not  permit 
the  court  to  disappoint  his  expressed  intentions  as  to  dower  therein. 

(Argued  February  3,  1891;  decided  March  3,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  25,  1890,  in  a  case  submitted  upon  an  agi'eed 
statement  of  facts  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ea7*l  B,  Putnam  for  appellants.  The  evident  design  and 
intention  of  the  testator,  as  shown  by  the  wliole  scheme  of 
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hifi  will,  and  particularly  by  the  directions  as  to  immediate 
investment  of  the  whole  of  the  capital  of  the  estate;  and 
as  to  the  ultimate  division  of  the  capital,  in  connection  with 
the  terms  employed,  point  to  the  immediate  conversion  of  the 
estate  into  money.  {Vanderpool  v.  Zoew,  112  N.  Y.  167, 
177 ;  Bi/mes  v.  StiUweU,  103  id.  453,  458 ;  Durour  v.  Mot- 
teavxj  1  Ves.  320;  Burrell  v.  Bmkevjkld^  11  Beav.  525; 
Mmcer  v.  Orr^  7  Hare,  473  ;  Affleck  v.  James^  17  Sim.  121 ; 
Wurtz  V.  Page^  19  N.  J.  Eq.  365  ;  Belchet^  v.  BeleJier,  38  id. 
126  ;  Byrnes  v.  Baer,  86  N.  Y.  210  ;  Asche  v.  Asche,  113  id. 
232 ;  Lent  v.  Howard^  89  id.  169 ;  Livingston  v.  Murray^ 
39  How.  Pr.  102;  Dodge  v.  Pond,  23  N.  Y.  69;  Vcm  Vech- 
ten  V.  Van  Vechten,  8  Paige,  104 ;  Haxton  v.  Corse,  2  Barb. 
Ch.  519  ;  Fisher  v.  B<mta,  m  N.  Y.  468  ;  Pmoer  v.  Cassidy, 
79  id.  602.)  The  testator  having  directed  the  immediate  con- 
version of  the  New  York  lands  into  money,  the  will  must  be 
construed  according  to  the  laws  of  Pennsylvania,  where  it  is 
valid  as  a  will  of  personal  property.  (Pom.  Eq.  Juris.  §§  1 159, 
1164;  Hohson  v.  Ilcde,  95  N.  Y.  588 ;  Despard  v.  Chnr chill, 
53  id.  192,  200 ;  Parsons  v.  Lyman,  20  id.  103 ;  Chanvberlai/n 
V.  Chamberlain,  43  id.  424 ;  Vansart  v.  Roberts,  3  Md.  119  ; 
IRS.  734,  §  96.)  If  the  court  shall  declare  the  will  invalid, 
so  far  as  it  affects  the  real  estate  situate  within  the  state  of  ISew 
York,  then  the  widow  is  entitled  to  dower  in  the  New  York 
lands.  {ChanJberlain  v.  Chamberlain,  43  N.  Y.  424 ;  In  re 
Benson,  96  id.  499 ;  Pom.  Eq.  Juris.  §  484 ;  Howe  v.  Vam, 
Schaick,  7  Paige,  221,  232 ;  Ma^mjoeU  v.  MojxweU,  2  DeG.,  M. 
&  G.  705.) 

Henry  T.  ZJtley  for  respondents.  The  Ux  loci  rei  sitae 
applies  and  governs  in  the  construction  of  all  wills  of  real 
estate,  while  the  lex  domicilii  governs  in  reference  to  wills  of 
personal  estate.  (33  X.  Y..  558,  561 ;  47  id.  389 ;  4  Den.  305 ; 
46  K  Y.  144 ;  52  Barb.  296.)  The  trust  provided  for  in  the 
will  is  in  contravention  of  the  statute  which  provides  that  the 
absolute  power  of  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  dur- 
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ing  the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate.  (2  R.  S.  chap.  1,  tit.  2,  §  14 ;  3  Kent's 
Comm.  514 ;  4  id.  3,  4 ;  Ilobson  v.  Ilal^,  95  N.  Y.  588 ;  Bopi- 
ton  V.  Ilot/t,  1  Den.  53;  JIawley  v.  James^  16  Wend.  61; 
Garvey  v.  McDavitt^  72  N.  Y.  556 ;  Amory  v.  Lord^  9  id. 
413.)  It  is  claimed  that  by  the  provisions  of  this  will  it  is 
made  apparent  that  the  testator  intended  the  real  property 
devised  to  the  trustees  in  trust  sliould  be  sold,  and  the  proceeds 
of  sale  invested  for  purposes  of  the  trust,  thereby  creating  an 
equitable  conversion  of  the  same,  in  which  case  the  will  is  gov- 
erned by  the  law  of  the  state  of  Pennsylvania,  and  under  that 
law  is  valid.  Such  a  construction  as  to  the  intention  of  the 
testator  would  nullify  the  discretionary  authority  given  to  the 
trustees  by  the  seventh  item  of  the  will  to  sell  the  real  prop- 
erty, and  thereby  make  a  sale  by  them  imperative.  (Ascke  v. 
Asche,  113  N.  Y.  235;  Ilobson  v.  Hale,  95  id.  588;  J/^eweU 
V.  Nichols^  75  id.  78;  White  v.  Howard,  46  id.  144;  Gourley 
V.  Campbell^  ^^  id.  169 ;  Ha/rris  v.  Clark,  7  id.  242 ;  Slocum  v. 
Sloeum,  4  Ed  w.  613  ;  PMps  v.  Fond,  23  N.  Y.  69  ;  Power 
V.  Cassldy,  79  id.  602;  Amrvory  v.  Lord,  33  id.  419  ;  Lynes  v. 
Townsend,  33  id.  558.)  If  the  will  did  not  contain  the  pro- 
visions hereinbefore  set  forth,  which  are  circumstances  posi- 
tively showing  that  there  was  not  an  intention  of  the  testator 
to  convert  his  real  into  personal  estate,  still,  there  would  not  be 
any  grounds  for  holding  that  there  was  an  equitable  conversion 
within  the  rules  laid  down  by  the  court  in  the  above  cases,  for, 
in  the  absence  of  those  circumstances,  the  provisions  of  the 
will  would  be  of  such  a  character  as  to  leave  no  question  of 
fact  that  the  testator  did  not  intend  the  real  estate  should  be 
sold  in  any  event.  ( Van  Nostrand  v.  Moore,  52  K.  Y.  12 ; 
Trustees,  etc,,  v.  Fltzhu^h,  27  id.  130.)  The  statute  provides 
that  if  provision  by  will  is  made  in  lieu  of  dower,  the  widow 
must  make  her  election  (1  Stat,  at  Large,  693),  wliich  she  has 
done  in  tliis  case.  Her  acceptance  of  these  provisions  having 
been  made  in  Pennsylvania  and  under  the  laws  of  that  state, 
must  be  regarded  as  valid  and  binding  upon  her  wherever  any 
of  the  property  may  be  situate,  of  which  the  testator  died 
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Beized.  By  accepting  these  provisions,  she  assents  to  all  the 
terms  and  conditions  annexed  to  them,  and  yields  every  right 
inconsistent  with  such  terms  and  conditions.  {Ohamberladn  v. 
Chamberlain,  43  N.  Y.  424,  442 ;  Palmer  y.  Voorhis,  35  Barb. 
479 ;  Veymon  v.  Vernon,  53  N.  Y.  351 ;  Howe  v.  Van  Schaickj 
7  Paige,  221 ;  Orion  v.  Orton,  3  Keyes,  486 ;  Caulfield^.  Sulr 
livarij  85  K.  Y.  153 ;  Larrahee  v.  Van  Alstyne,  1  Johns,  307; 
Adait  V.  Addt,  2  Johns.  Ch.  448,  451.) 

Parker,  J.  This  controversy  was  submitted  without  action 
pureuant  to  the  provisions  of  section  1279  of  the  Code  of 
Civil  Procedure. 

Charlemagne  Tower,  a  resident  of  Pennsylvania,  died  leav- 
ing a  last  will  and  testament  which  was  admitted  to  probate 
at  Philadelphia,  May  21, 1889,  and  subsequently  duly  recorded 
in  the  counties  in  this  state  wherein  are  situated  the  lands 
which  occasion  this  contest. 

The  questions  submitted  were  whether  the  provisions  of  the 
will,  so  far  as  they  related  to  real  estate  situated  in  the  state 
of  New  York  were  valid,  and  if  invalid,  whether  the  widow 
of  Charlemagne  Tower  has  a  dower  interest  therein. 

The  court  adjudged  that  the  attempted  disposition  of  such 
real  estate  was  invalid  because  in  contravention  of  the  statu- 
tory provision  that  the  absolute  power  of  alienation  shall  not 
be  suspended  by  any  limitation  or  condition  whatever  for  a 
longer  period  than  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  the  estate. 

We  agree  with  the  conclusion  reached  by  tlie  learned  Gen- 
eral Terra,  as  well  as  the  reasoning  on  which  it  was  founded. 
It  is  deemed  unnecessary,  therefore,  to  refer  to  the  provisions  of 
the  will  which  fully  appear  in  the  opinion  of  the  General  Term. 

That  court  also  held  that  the  widow  is  entitled  to  dower 
in  the  real  estate  situated  in  this  state  as  to  which  it  was 
adjudged  the  testator  died  intestate.  In  that  view  we  do  not 
concur. 

The  testator,  after  providing  for  the  payment  of  debts  and 
funeral  exj^enses,  gives  to  his  wife  ahsohitely  his  household 
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goods,  horses  and  carriages ;  also  the  occupation  and  use  of  his 
residence  in  the  city  of  Philadelphia,  during  her  natural  life, 
and  directs  that  the  taxes,  water  rent  and  repairs  thereon  dur- 
ing her  occupancy  shall  be  paid  out  of  the  income  of  his 
estate.  All  the  rest  of  his  property  he  devises  and  bequeaths 
in  trust  and  directs,  among  other  things,  that  four-tenths  of 
the  income  thereof  shall  be  paid  to  her  during  the  term  of 
her  natural  life. 

The  will  further  provides  as  follows :  "  The  provisions 
herein  made  for  the  benefit  of  my  dear  wife  I  declare  to  be 
in  lieu,  substitution  and  satisfaction  of  her  dower,  thirds,  and 
all  other  interest  in  my  estate,  real,  personal  and  mixed." 
And  the  widow  has  elected  to  accept  the  provisions  of  the  will. 

It  may  be  observed  that  this  is  not  an  action  brought  to 
relieve  the  widow  from  the  effect  of  her  election  on  the  ground 
that  it  was  induced  through  mistake,  she  at  the  same  time 
offering  to  surrender  the  benefits  which  the  testator  declared 
to  be  given  in  lieu  of  dower.  It  is  not  suggested  that  the 
widow  would  now  prefer  to  take  that  which  the  law  would 
allow  her  had  she  refused  to  accept  the  provisions  of  the  will. 

The  position  she  assumes,  and  which  has  been  sustained  by 
the  General  Term,  is  that  the  testator  intended  that  she  should 
have  two-fifths  of  the  income  of  the  land  in  question,  and  that 
as  such  intention  has  been  frustrated  by  the  statutes  of  this 
state  she  is  entitled  to  dower  in  such  land  and  still  retain  the 
benefit  of  the  provisions  of  the  will  giving  to  her  certain  prop- 
erty absolutely,  with  the  use  of  other  property  during  life, 
and  two-fifths  of  the  income  of  that  which  passed  to  the  execu- 
tors in  trust,  notwithstanding  the  declaration  of  the  testator 
that  if  accepted  it  must  be  "  in  lieu,  substitution  and  satisfac- 
tion of  her  dower  and  thirds  and  all  other  interests  (not  in  the 
estate  disposed  of  by  the  will,  but)  in  my  estate,  real,  personal 
and  mixed."  Including  necessarily  that  of  which  the  testator 
died  intestate  as  well  as  testate. 

When  the  widow  accepted  the  provision  made  for  her  she, 
in  legal  effect,  consented  to  all  the  terms  and  conditions 
annexed  to  it,  and  yielded  every  right  inconsistent  therewith. 
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No  one  can  be  allowed  to  disappoint  a  will  under  which  a 
benefit  is  accepted,  but  on  the  contrary  must  concede  full  eflPect 
to  the  dispositions  thereof.  {Chamherlain  v.  Chamherlain^ 
43  N.  Y.  424-442.)  And  when  one  is  thus  put  to  an  election 
it  matters  not  whether  that  which  is  taken  turns  out  to  be 
greater  or  less  in  value  than  that  which  is  surrendered.  {Brown 
V.  Knapp,  79  N.  Y.  136-143.) 

We  have  then  a  bequest  coupled  with  a  condition  and  an 
acceptance  thereof. 

The  condition  in  clear  and  comprehensive  terms  provides 
that  the  acceptance  of  the  bequest  by  the  legatee  must  be  in 
lieu  of  dower.  It  makes  no  exception.  It  was  evidently  the 
intention  of  the  testator  that  there  should  be  none.  And  the 
court  must  so  declare.  But,  it  is  said  the  testator  intended  that 
she  should  have  two-fifths  of  the  income  of  the  real  estate  of 
which  he  died  intestate.  True,  and  that  fact  gives  support  to 
that  which  seems  obvious  on  a  mere  reading  of  the  condition, 
that  it  was  the  intention  of  the  testator  that  the  widow  should 
not  have  dower  in  these  lands.  He  intended,  and  attempted, 
to  provide  that  she  should  have  two-fifths  of  the  income.  That 
attempt  was  unsuccessful  because  in  some  respects  the  provision 
was  in  hostility  to  the  statute.  Effect,  therefore,  cannot  be 
given  to  the  testator's  intention  in  that  direction.  But  the 
frustration  of  his  wishes  as  to  the  disposition  of  the  income  of 
this  real  estate,  by  the  operation  of  the  statute,  does  not  per- 
mit the  court  to  disappoint  his  expressed  intentions  in  regard 
to  dower.  The  miscarriage  of  his  plans,  therefore,  cannot  be 
partially  remedied  by  an  adjudication  that  she  is  entitled  to 
dower  in  such  lands,  for  the  court  is  without  power  to  so  adju- 
dicate. It  can  no  more  relieve  the  widow  from  a  full  operation 
of  the  intentions  of  the  testator,  than  it  can  from  the  effect  of 
the  statute.  The  duty  of  the  court  in  the  premises  is  to  con- 
strue the  will,  not  to  make  one.  It  cannot  correct  the  testator's 
mistakes  nor  piece  out  the  equities  according  to  the  conscience 
of  the  court.  The  testator  having,  contrary  to  his  intention, 
died  intestate  as  to  a  portion  of  his  property,  the  statute,  not 
the  court,  declares  who  are  interested  in  it.     The  widow  might 
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have  been,  hut  she  elected  otherwise  and  thus  relieved  the  real 
estate  from  the  burden  of  dower.  {Chamherlain  v.  Chamber^ 
lain,  43  N.Y.  424  ;  Matter  of  Bemon,  96  id.  499  ;  Veni<m  v. 
Vernon,  53  id  351-362;  Caulfield  v.  SuUivan,  85  id.  153; 
Hoiie  V.  Van  SchaicTc,  7  Paige,  221-232.) 

The  doctrine  of  estoppel  cannot  be  invoked  against  the  heirs 
for  there  is  nothing  on  which  to  found  it.  The  widow  does 
not  claim  to  have  been  misled  into  the  making  of  an  election 
by  anything  which  they  said  or  did.  It  is  not  even  suggested 
that  had  she  been  put  to  her  election  with  knowledge  of  the 
invalidity  of  so  much  of  the  will  as  related  to  the  New  York 
real  estate,  she  would  have  acted  differently. 

The  judgment  should  be  modified  by  striking  out  the  fol- 
lowing "  subject,  however,  to  the  right  of  dower  therein,  of 
the  defendant  Amelia  Malvina  Tower,  wddow  of  the  paid 
Charlemagne  Tower,  deceased,  to  be  admeasured  the  same  as 
if  he  had  died  intestate,"  and,  as  thus  modified,  aflirmed  with 
costs  to  both  parties  payable  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


Wesley  Mandeville,  as  Receiver,  etc..  Appellant,  v.  Edwabd 
H.  Avery,  Impleaded,  etc.,  Respondent. 

A  chattel  mortgage  not  accompanied  by  immediate  delivery  or  followed 
by  an  actual  or  continued  change  of  possession  of  the  chattels  mort- 
gaged, and  which  was  executed  upon  an  agreement  that  the  mortgagor 
may  remain  in  possession  and  sell  the  property  and  use  the  avails  in 
substantially  the  same  manner  as  before  the  execution  of  the  mortgage, 
is  void  as  against  the  creditors  of  the  mortgagor. 

The  term  '  *  creditors  "  includes  all  persons  who  were  such  while  the  chat- 
tels remained  in  the  possession  of  the  mortgagor  under  the  agreement, 
and  their  rights  are  not  affected  by  the  fact  that  they  did  not  obtain 
judgment  or  a  specific  lien  until  after  delivery  of  the  property  to  the 
mortgagee. 

The  right  of  the  creditor  to  collect  his  debt  out  of  the  mortgaged  chattels 
may  not  be  defeated  by  the  mortgagee,  simply  by  selling  the  property. 

An  assent  by  a  creditor  to  such  an  arrangement  between  the  mortgagor 
and  mortgagee,  which  would  preclude  him  from  asserting  his  rights  as 
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a  creditor  against  the  mortgaged  propertjr,  must  be  such  as  to  create 
against  him  an  equitable  estoppel,  or  it  must  exist  in  agreement  sup- 
ported by  a  valid  consideration. 

Where  an  alleged  assent  was  made  upon  condition  that  the  mortgagor 
should  return  to  the  creditor  a  portion  of  the  goods  purchased  of  him, 
the  purchase-price  for  which  constituted  the  indebtedness,  and  would 
make  payments  to  the  mortgagee,  neither  of  which  conditions  were  com- 
plied with,  held,  that  there  was  no  consideration  for  the  assent;  and  so, 
it  was  not  binding. 

A  creditor  may  not  be  deprived  of  his  legal  right  to  attack  a  chattel  mort- 
gage as  fraudulent  by  an  agreement  made  with  his  agent,  waiving  or 
surrendering  such  right,  without  evidence  that  he  knew  of  the  defect 
in  the  mortgage,  and  had  authorized  the  agent  to  make  the  agreement, 
or  had  acquiesced  in  it  when  made. 

Although  the  mortgagee  may  possess  an  honest  claim,  he  cannot  retain, 
as  against  a  pursuing  creditor,  property  obtained  by  him  under  his  mort- 
gage if  it  is  fraudulent;  and  although  he  took  and  sold  the  property 
by  virtue  of  the  mortgage  before  any  lien  was  obtained  thereon  by  the 
creditor  he  may  be  compelled  by  the  latter  to  refund  the  proceeds;  the 
mortgage  being  void,  all  proceedings  under  it  are  void. 

A  receiver  appointed  in  supplementary  proceedings  under  the  Code  of 
Civil  Procedure  is  vested  with  the  legal  title  to  all  the  personal  property 
of  the  judgment  debtor;  he  also  represents  the  creditor  under  whose 
judgment  he  was  appointed,  and  has  the  same  right  the  creditor  pos- 
sesses to  prosecute  actions  to  set  aside  all  transfers  of  property  made  by 
the  debtor  to  defraud  his  creditors. 

The  rights  of  the  receiver  in  this  respect  are  not  confined  to  the  property 
fraudulently  assigned;  he  may  follow  the  proceeds  of  the  sale  thereof  in 
the  possession  of  any  person  not  a  bona  fide  owner  or  holder. 

In  an  action  brought  by  a  receiver  appointed  in  supplementary  proceed- 
ings to  have  two  chattel  mortgages  covering  the  same  property  executed 
by  the  debtor  set  aside  as  fraudulent,  and  to  compel  the  defendant  A., 
the  mortgagee  in  one  of  the  mortgages  and  the  assignor  of  the  other,  to 
account  for  and  pay  over  the  proceeds  of  sale  of  the  mortgaged  prop- 
erty, A.  pleaded  the  pendency  of  a  former  suit  in  bar.  That  was  an 
action  brought  by  A.  to  recover  possession  of  the  property  which  had 
been  levied  upon  under  an  attachment  issued  in  favor  of  the  judgment 
creditor  against  the  debtor.  Defendant  in  that  action  justified  under 
the  attachment,  and  alleged  '•that  any  transfer  of  said  goods  to  the 
plaintiff  was  in  fraud  of  creditors  and  void."  The  judgment  therein 
decided  that  A.  was  the  owner  and  entitled  to  the  possession  of  the 
property.  This  judgment  was  reversed  on  appeal,  and  the  action  was 
still  pending.  One  of  the  mortgages  was  shown  to  be  fraudulent  and 
void.  Held,  that  the  pending  of  the  former  action  was  not  a  bar  to  a 
recovery  of  the  proceeds  of  the  property  sold  to  satisfy  the  void  mort- 
Siokels — ^VoL.  LXXIX.        48 
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gage;  that  to  establish  his  riglit  to  rocover  in  tliat  action,  A.  was  only 
required  to  prove  one  valid  mortgage,  and  so,  that  the  invalidity  of  tho 
other  was  not  necessarily  involved. 
Maridevtllc  v.  Avery  (57  Hun,  78),  reversed. 

(Argued  February  6,  1891;  decided  March  3,  1891.) 

Appeai.  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  iifth  judicial  department,  entei'ed  upon  an  order 
made  June  20,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn. 

This  action  was  brought  to  have  two  chattel  mortgages  exe- 
cuted by  the  defendant  Ilenry  J.  Beck  to  the  defendant 
Edward  H.  Avery  and  the  National  Bank  of  Auburn,  adjudged 
fraudulent  and  void,  and  to  require  tlie  defendant  Avery  to 
account  for  the  proceeds  of  the  sale  of  the  mortgaged  property 
and  pay  over  to  the  plaintiff  sucli  part  of  said  j)roceeds  as  was 
necessary  to  satisfy  the  judgment  of  Lewis  P.  Ross,  a  creditor 
of  said  Beck,  with  the  costs  of  supplementary  proceedings,  etc. 

The  opinion  states  the  facts. 

David  IIai/8  for  appellant.  The  action  is  maintainable  by 
plaintiff  as  receiver  in  supplementary  proceedings.  {Adsit  v. 
BuUer^  87  N.  Y.  585;  lAiwrence  v.  Banhof  liepxiblk^  35  id. 
320 ;  Storm  v.  Wadell,  2  Sandf.  Ch.  494 ;  Wait  on  Fraud. 
Conv.  §§  4,  51,  52,  61,  ^% ;  Camphell  v.  E.  R.  Co,,  46  Barb. 
540;  LoosY,  Wilkinson,  WO  1^,  Y.  195;  Clemejitsv,  Moore, 
6  Wall.  299 ;  Murtha  v.  Curhnj,  90  X.  Y.  372 ;  Wright  v. 
Nostrand,  94  id.  31,.43  ;  High  on  Eeceivei-s,  §454;  Bostwick 
v.  Mench,  40  N.  Y.  383 ;  Davenport  v.  McChesn^y,  86  id. 
242  ;  Parish  v.  Wheeler,  22  id.  494.)  A  receiver  in  supple- 
mentary proceedings  is  entitled  to  maintain  an  action  of  this 
character  under  Laws  of  1858,  chapter  314.  (R.  &  B.  on  Sup. 
Pro.  385 ;  Underwood  v.  Sutdiffe,  77  N.  Y.  58,  62 ;  Porter 
V.  Williams,  9  id.  142.)  The  question  as  to  plaintiff's  right 
to  maintain  this  action  as  receiver,  not  having  been  taken  by 
demurrer,  was  waived.     {Perkins  v.  Stimmel,  114  N.  Y.  359.) 
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The  conclusion  of  the  court  that  the  transaction  between 
Gordon  and  Avery  was  an  agreement  that  the  bank  should 
hold  the  mortgage,  is  unwarranted.  {McClnre  v.  Lockard^ 
121  K  Y.  308  ;  Creque  v.  Sears,  17  Hun,  123.)  The  plaintiff 
may  be  precluded  from  assailing  the  mortgage  only  on  the 
ground  of  an  equitable  estoppel.  (Bump  on  Fraud.  Conv. 
^%\  2  Pom.  Eq.  Juris.  499 ;  E.  F.  Co,  v.  Ilersee,  33  Hun, 
169  ;  Sternfi^hl  v.  Simmonson,  44  id.  429  ;  Iselin  v.  Henlein, 
16  Abb.  [N.  C]  73;  Hays  v.  Heiddherg,  9  Penn.  St.  203; 
Haydcoch  v.  Coope,  53  N.  Y.  68,  76 ;  Stmit  v.  Siont,  77  Ind. 
637 ;  Bigelow  on  Estoppel,  508 ;  Brace  v.  Gould,  1  T.  &  C. 
226 ;  Sanford  v.  McDorudd,  25  N.  Y.  S.  R  721 ;  LMefidd 
V.  LitOefidd,  91  N.  Y.  203,  210 ;  Winexjar  v.  FoioUr,  82  id. 
315.)  It  was  error  to  submit  the  question  of  "  Assent "  to  the 
jury  or  to  make  any  finding  with  reference  thereto,  because  it 
was  not  pleaded  as  a  defense.  (Pom.  on  Rem.  §  712  ;  Bomeyn 
V.  Sickles,  108  N".  Y.  650.)  Avery's  right  to  retain  the  pro- 
ceeds of  the  mortgaged  chattels  depends  solely  upon  the  valid- 
ity of  the  mortgage,  and  not  on  the  good  faith  of  his  demand 
as  a  creditor  of  Beck.  {Quinn  v.  Hart,  48  Hun,  393 ;  Wilson 
V.  Voight,  9  Col.  614,  619;  Butchers.  Sxcartwood,  15  Hun, 
31 ;  Stimson  v.  Wri/jley,  86  N.  Y.  332,  339 ;  Welh  v.  Lang- 
hein,  20  Fed.  Rep.  183  ;  Wait  on  Fraud.  Conv.  g  357 ;  Murtha 
V.  Curley,  90  N.  Y.  372 ;  BiUings  v.  Russell,  101  id.  226 ; 
Jones  V.  Graham,  77  id.  628 ;  Coope  v.  BoxoUs,  42  Barb.  87 ; 
Mecham  v.  CoUignon,  7  Daly,  402.)  Defendant's  defense,  of 
a  former  suit  pending,  is  untenable.  {Avery  v.  Mead,  12  N. 
Y.  S.  R.  749 ;  Dawley  v.  Brown,  79  N.  Y.  390  ;  Campbell 
V.  Butts,  3  id.  173 ;  Stillman  v.  Northrop,  109  id.  473,  480.) 

J.  C,  Avery  for  respondent.  The  plaintiff  is  not  entitled  to 
a  new  trial,  because  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  (Code  Civ.  Pro.  §  499 ;  Coffin 
V.  Reynolds,  37  K  Y.  640;  Gould  v.  Gla^s,  19  Barb.  179, 
186;  TooJcer  v.  Anumx,  76  N.  Y.  307;  Van  Alystyne  v. 
Freday,  41  id.  174;  Schnyler  v.  Smith,  51  id.  309;  Munger 
V.  Shannon,  61  id.  251.)     The  action  cannot  be  maintained  by 


380  Mandeville  V,  AvEEY.  [Mar., 


Statement  of  case. 


the  receiver  of  the  property  of  the  judgment  debtor.  (Biddle 
on  Sup.  Proc.  121 ;  Gardner  v.  Smithy  29  Barb.  68;  Steward 
V.  Cole^  43  Hun,  164.)  The  plaintiff  cannot  maintain  this . 
action  against  the  defendant  Avery,  as  a  trustee  ex  maleficio, 
(Bump  on  Fraud.  Conv.  532,  608,  609 ;  £aio?*enee  v.  Bank^ 
35  N.  Y.  321 ;  CampheU  v.  E.  R.  Co,,  46  Barb.  552 ;  Bostr 
wick  V.  Men€h,  40  N.  Y.  389 ;  Underwood  v.  SutcUffe,  77  id. 
58,  63.)  The  plaintiflPs  complaint  was  properly  dismissed, 
because  the  undisputed  proof  and  admissions  show  that  all  the 
proceeds  in  question  were  applied  to  the  payment  of  honafde 
debts  of  the  judgment  debtor,  long  prior  to  the  commence- 
ment of  this  action.  (Bump  on  Fraud.  Conv.  [3d  ed.]  608 ; 
Hdggerty  v.  Palmer,  6  Johns.  Ch.  436 ;  Aine^  v.  Blunt,  5 
Paige,  13,  24 ;  WakeTuam.  v.  Graver,  11  Wend.  187 ;  Bishop 
on  Insolv.  Debt.  ^2^',AverUl  v.  Louche,  6  Barb.  470;  24 
N.  Y.  505 ;  28  id.  667*;  3  How.  Pr.  185 ;  5  Johns.  Ch.  280 ; 
4  Barb.  560 ;  7  Hump.  367 ;  Peacock  v.  Tonipkhis,  Meigs, 
317;  Graver  v.  Wakeman,  11  Wend.  187.)  The  complaint 
was  properly  dismissed,  because  the  plaintiff  had  failed  to  prove 
a  cause  of  action.  (Bump  on  Fraud.  Conv.  533,  600 ;  2  R.  S. 
135,  §  5 ;  Gardiner  v.  Smith,  29  Barb.  68 ;  Steward  v.  Cole, 
43  Hun,  164;  N..C  N.  Bank  v.  Lard,  33  id.  557;  DoHhy 
V.  Servis,  46  id.  628;  Pettihone  v.  Drakford,  37  id.  628; 
Southard  v.  Benn^r,  72  N.  Y.  42^Mt26 ;  Sullivan  v.  Miller, 
106  id.  641.)  The  court  made  no  error  in  its  conclusion  of 
law,  that  the  mortgage  to  the  National  Bank  of  Auburn 
was  not  fraudulent  and  void  as  against  the  judgment  of  said 
Ross,  nor  the  plaintiff  in  this  action.  (Bissd  v.  Bopkifis,  3 
Cow.  188 ;  JBimford  v.  Artcher,  4  Hill,  296 ;  Frost  v.  MoU, 
34  K  Y.  256 ;  Thomas  on  Chattel  Mort.  §  283 ;  J^Tu^ent  v. 
Jacobe,  103  K  Y.  125 ;  JewettY.  Noteioa/re,  30  Hun,  192-194; 
3  Bump  on  Fraud.  Conv.  464,  493 ;  BoU  v.  Rogers,  3  Paige, 
154;  Galew  Gale,  19  Barb.  249;  Chamherlain  v.  Barnes^ 
26  id.  160-163  ;  Gardenier  v.  Tuhhs,  21  AVeni  171 ;  People 
v.  Gonzalez,  35  N.  Y.  49,  59;  Buck  v.  Waterhury,  13  Barb. 
116  ;  Crary  v.  Sprague,  12  Wend.  41 ;  KrekeUr  v.  Ritter,  6a 
N.  Y.  372 ;  Gardner  v.  Buckbee,  3  Cow.  120.)    The  testimony 
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of  the  defendant  Avery  as  to  his  knowledge  of  the  intent  of 
the  bank  officials  was  properly  received.     {Sperry  v.  BaMwin^ 

46  Hun,  120, 128 ;  Seymour  v.  WUsm,  14  K  Y.  567 ;  Griffin 
V.  MarquardU  21  id.  121.)  Evidence  of  what  was  done  in 
regard  to  a  general  assignment  by  Beck  was  admissable. 
(Greenl.  on  Ev.  §  51 ;  People  v.  Gonzalez,  35  N.  T.  49,  69 ; 
Buck  V.  Waterbury,  13  Barb.  116;  Crary  v.  Sprague,  12 
Wend.  41.)  The  evidence  as  to  the  application  of  the  proceeds 
was  proper.  {Smith  v.  Cook,  3  Sandf.  Ch.  333 ;  Peacock  v. 
Tompkins,  Meigs,  317 ;  Bnmp  on  Fraud.  Conv.  [3d  ed.]  608.) 

Brown,  J.  The  mortgage  to  the  National  Bank  of  Auburn, 
which  was  subsequently  assigned  to  Mr.  Avery,  was  executed 
January  24,  1887.  The  mortgage  to  Avery  was  executed  Feb- 
ruary 8,  1887.  As  to  the  first  mortgage,  the  court  found  that 
it  was  not  accompanied  by  an  immediate  delivery,  or  followed 
by  an  actual  or  continued  change  of  possession  of  the  chattels 
mortgaged,  and  that  it  was  executed  upon  an  agreement  with 
the  bank  that  the  mortgagor  might  remain  in  possession  of  the 
property  covered  by  the  mortgage  and  sell  the  same  at  retail 
in  substantially  the  same  manner  as  before  the  execution  of 
the  mortgage  and  use  the  avails. 

Similar  findings  as  to  the  Avery  mortgage  were  refused. 
The  court  found,  as  a  conclusion  of  law,  that  the  mortgage  to 
Avery  was  valid,  and  that  the  mortgage  to  the  bank  was  not 
fraudulent  and  void  as  against  the  judgment  of  said  Ross,  nor 
the  plaintiff  in  this  action. 

There  was  ample  evidence  to  support  the  findings  aforesaid, 
and  the  validity  of  the  Avery  mortgage  cannot  be  questioned 
on  this  appeal. 

The  finding  quoted  in  reference  to  the  mortgage  to  the  bank 
rendered  it  void  as  to  the  creditors  of  the  mortgagee.  {Ga/rd- 
ner  v.  McEwen,  19  N.  Y.  123 ;  RusseU  v.  Winne,  37  id.  591 ; 
SoutKard  v.  Benner,  72  id.  424 ;  Potts  v.  Hart,  99  id.  168  ; 
Brackett  v.  Harvey,  25  Hun,  502 ;  Bainhridge  v.  Richmond^ 

47  id.  391.)  And  the  term  creditors  includes  all  persons  who 
were  such  while  the  chattels  remained  in  possession  of  the 
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mortgagor  under  that  agreement,  and  it  was  not  essential  to 
their  rights  tliat  they  did  not  obtain  judgment  or  a  specific 
lien  nntil  after  delivery  of  the  property  to  the  mortgagee, 
{Stlmson  V.  Wrigley^  86  N.  Y.  332 ;  Dutcher  v.  Swartwaod^ 
15  Hmi,  31.) 

Tlie  conclusion  that  this  mortgage  was  not  void  as  against 
the  judgment  of  Ross  or  the  plaintiff  was  based  upon  a  finding 
that  Ross,  the  judgment  creditor,  with  full  knowledge  that  tlie 
agreement  in  reference  to  the  possession  of  the  mortgaged 
property  had  been  entered  into,  assented  to  such  arrangement. 

This  finding  is  challenged  by  the  appellant  on  the  ground 
that  there  is  no  evidence  tending  to  support  it  and  whether 
there  is  or  not,  is  the  vital  question  in  the  case. 

We  are  of  the  opinion  that  this  finding  cannot  be  sustained. 

An  assent  by  a  creditor  to  an  arrangement  between  the 
mortgagor  and  mortgage  which  would  preclude  him  from 
asserting  his  rights  as  a  creditor  of  the  mortgagor  against  the 
mortgaged  property  must  be  such  a^  to  create  against  him  an 
equitable  estoppel  or  it  must  exist  in  agreement  and  in  such 
case  must  be  supported  by  a  valid  consideration. 

It  could  not  be  claimed  in  this  case  that  there  was  *n  estop- 
pel. The  mortgage  was  executed  and  delivered  and  the  illegal 
agreement  made  before  Ross  or  his  agent  knew  of  it,  and  there 
is  no  evidence  and  no  claim  that  Mr.  Avery  did  any  act  to  his 
own  pi'ejudice  or  adopted  any  line  of  conduct  by  reason  of 
anything  said  or  done  by  Ross  or  on  his  behalf. 

Nor  was  there  any  valid  agreement.  Without  stating  in 
detail  the  evidence,  it  appears  that  Beck  when  he  applied  to 
Ross  to  sell  him  goods,  informed  him  that  Mr.  Avery,  who 
was  president  of  the  bank,  was  to  loan  him  one  thoUvsand  dol- 
lars to  be  used  in  his  business  without  security.  Ross  inquired 
of  Avery  by  letter  if  that  statement  was  true  and  Avery 
replied  that  he  had  agreed  to  help  him  to  the  extent  of  one 
thousand  dollars. 

Ross  understood  this  as  an  affirmative  answer  to  his  question, 
and  made  the  sale.  Soon  after  the  mortgage  was  given.  Roes 
learned  of  it  and  sent  his  agent,  Grordon,  to  Auburn  to  inquire 
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about  it.  He  called  on  Avery  and  asked  him  wliy  he  took  the 
mortgage  after  it  was  understood  that  the  loan  was  to  be  with- 
out security.  Avery  told  him  that  Beck  had  offered  to  give  it, 
as  he  had  used  some  of  the  money  loaned  him  in  paying  incum- 
brances on  his  property,  and  that  the  bank  would  let  him  go 
on  as  if  no  mortgage  had  bean  made.  Gordon  replied  that  if 
Beck  would  continue  in  business  and  pay  Ross  a  little  now  and 
then  he  would  be  satisfied,  and  that  Beck  had  some  of  the  goods 
which  Boss  had  sold  him  which  were  out  of  season,  and  if  he 
would  return  them  he  would  have  credit.  Avery  said  that 
any  arrangement  that  Gordon  made  with  Beck  about  payment 
or  return  of  the  goods  would  be  satisfactory  to  him. 

This  conversation  took  place  on  February  third,  and  on  Feb- 
ruary eighth  Beck  gave  Avery  another  mortgage  whereupon 
he  immediately  took  possession  of  the  stock  in  the  store  and 
proceeded  to  sell  it  out  under  both  mortgages. 

There  is  no  evidence  in  the  case  that  Gordon  had  any 
authority  from  Ross  to  make  an  agreement  to  waive  or  sur- 
render his  right  to  attack  the  mortgage  as  fraudulent,  or  that 
the  fact  of  such  an  agreement  ever  was  communicated  to  him 
or  that  he  acquiesced  therein  if  it  was  told  to  him,  and  none 
that  he  ever  knew,  prior  to  the  commencement  of  this  suit,  of 
the  agreement  between  the  mortgagor  and  mortgagee  wliich 
rendered  the  mortgage  void. 

I  think  a  creditor  could  not  be  deprived  of  his  legal  rights 
as  a  result  of  an  agreement  made  with  his  agent  without  some 
evidence  that  he  knew  of  the  defect  in  the  mortgage,  and  had 
authorized  his  agent  to  make  an  agreement  in  reference  thereto 
or  had  acquiesced  in  it  when  made,  and  this  case  is  barren  of 
any  evidence  tending  to  show  any  of  these  facts. 

But  it  is  not  necessary  to  rest  our  decision  on  that  ground. 

Assuming  Gordon  to  have  had  full  authority  to  negotiate 
with  Avery  and  make  the  arrangement  testified  to,  there  was 
no  consideration  for  the  agreement. 

The  only  consideration  claimed  is  in  the  implied  promise  of 
Avery  to  release  from  the  lien  of  his  mortgage  the  goods  that 
Beck  should  return  to  Ross,  and  the  payments  that  he  would 
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make  to  liim  presumably  out  of  the  proceeds  of  sales  at  the 
store. 

But  no  payments  were  ever  made  and  no  goods  were  returned, 
and  the  mere  promise  to  release  in  case  Beck  returned  the 
goods,  did  not  constitute  a  consideration.  It  was  conditioned 
solely  upon  Beck's  action,  and  could  become  operative  and 
binding  only  in  case  the  goods  were  returned  and  payments 
made.  It  would  be  a  remarkable  proposition  that  Boss  could 
be  held  to  his  contract  in  consideration  of  the  return  of  goods 
never  delivered  to  him  and  payments  on  account  of  his  claim 
never  made.  The  agreement,  if  it  may  be  called  such, 
was  conditioned  solely  upon  acts  of  Beck  which  were  never 
performed. 

Moreover  it  does  not  appear  that  Gordon  expressed  himself 
as  satisfied  that  the  bank  should  hold  the  moitgage,  but  with 
the  statement  of  Avery  that  the  bank  would  let  Beck  go  on 
with  the  business.  Avery  testified  that  he  told  Gordon  that 
it  was  his  desire  that  he  (Beck)  should  continue,  and  he  saw 
no  reason  why  he  should  not ;  that  there  was  no  disposition 
by  the  bank  to  injure  him  or  press  him,  and  that  he  hoped  he 
would  go  on  and  continue  in  business  and  pay  his  liabilities ; 
that  it  was  for  the  interest  of  all  parties  that  he  should  go  on 
and  finish  his  work  and  make  it  valuable,  and  that  Gordon 
said  "  that  would  be  satisfactory  to  him."  If  this  was  evidence 
of  a  contract  it  certainly  meant  that  Avery  would  not  enforce 
the  mortgage,  and  assuming  that  Gordon  knew  that  the  agree- 
ment between  the  bank  and  Beck  rendered  that  instrument 
void  as  to  creditors,  he  might  very  well  have  expressed  his 
satisfaction  with  the  situation.  Both  parties  were  thus  left  in 
their  original  situation  with  reference  to  each  other.  Neither 
had  preference  over  the  other,  and  both  relied  upon  the  busi- 
ness to  repay  their  debts,  and  this  is  all  that,  in  my  judgment, 
can  fairly  be  inferred  from  the  testimony. 

The  judgment  must,  therefore,  be  reversed,  unless  the  otlier 
points  made  by  the  respondent  can  be  sustained. 

It  is  claimed  that  the  plaintiff  as  receiver  cannot  maintain 
this  action. 
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A  receiver  appointed  in  supplementary  proceedings  under 
the  Code  is  vested  with  the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor,  and  has  the  further  right  to 
prosecute  actions  to  set  aside  all  transfers  of  property  made  by 
the  debtor  to  defraud  his  creditors. 

For  the  purpose  of  maintaining  such  actions  he  represents 
the  creditors  and  possesses  the  same  rights  as  the  creditor 
under  whose  judgment  he  was  appointed  would  himself  have 
had.  (Becker  v.  Torrcmce^  31  N.  Y.  631;  Bostwick  v. 
Menck^  40  id.  383 ;  Wright  v.  NoBi/i^amd,  94  id.  31.)  And 
liis  rights  in  this  respect  were  not  confined  to  the  assigned 
property,  but  he  could  follow  the  fund  or  proceeds  of  the  sale 
thereof  into  the  possession  of  any  person  not  a  hona  fide  owner 
or  holder  thereof. 

If  the  creditor  could  have  secured  a  levy  by  execution  upon 
the  mortgaged  property  before  a  sale  thereof,  the  fraudulent 
mortgagee  could  not  have  held  the  property  against  the 
sheriff.  {Brewing  Co.  v.  Hart^  48  Hun,  393 ;  Sperry  v. 
Bald/win^  46  id.  120 ;  SUmson  v.  Wrigley,  86  K  Y.  332.) 

The  right  to  collect  the  debt  out  of  the  mortgaged  property 
could  not  be  defeated  by  the  mortgagee  simply  by  selling  tlie 
property. 

The  same  right  that  existed  against  the  property  would 
exist  in  favor  of  the  creditor  against  the  proceeds  of  the  sale 
in  the  possession  of  the  mortgagee,  and  an  action  to  reach 
such  a  fund  would  be  maintainable  either  by  the  creditor  or 
by  a  receiver  appointed  in  supplementary  proceedings  under 
the  judgment.  To  hold  otherwise  would  be  to  decide  that  the 
beneficial  provisions  of  the  statute  could  be  defeated  by  a 
fraudulent  mortgagee  or  vendee  by  merely  selling  the  assigned 
property,  and  as  this  could  in  the  great  majority  of  cases  be 
done  before  a  judgment  could  be  obtained  by  the  creditor, 
and  a  levy  made,  the  statute  would  be  practically  annulled. 
{Dutcher  v.  Swartwood^  15  Hun,  31.) 

The  General  Term,  however  based  its  decision  upon  the 
ground  that  the  debt  to  the  bank  having  been  a  valid  one  and 
having  been  paid  out  of  the  mortgaged  property  before  any 
SiOKELs— Vol.  LXXIX.        49 
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Ken  was  obtained  tliereon,  another  creditor  could  not  compel 
tlie  mortgagee  to  refund  the  money  on  the  ground  tliat  as 
against  creditors  generally  the  mortgage  given  to  secure  the 
paid  debt  would  have  been  adjudged  void. 

Two  classes  of  cases  are  cited  by  that  learned  court  to  sustain 
this  conclusion. 

First,  those  holding  that  an  assignee  acting  under  a  void 
assignment  will  not  be  held  accountable  for  such  of  the  pro- 
ceeds of  the  assigned  property  paid  out  by  him  to  creditors  in 
pursuance  of  the  assignment  before  any  other  creditor  has 
obtained  a  lien  upon  the  assigned  property. 

Second,  that  the  objection  that  a  chattel  mortgage  is  void  is 
not  available,  when,  before  any  creditor  had  questioned  its 
validity,  the  mortgagor  delivered  the  chattels  to  the  mortgagee 
and  authorized  an  immediate  sale  thereof  by  him. 

I  am  unable  to  see  tliat  the  first  class  of  cases  has  any  appli- 
cation to  the  facts  before  us. 

As  to  the  second,  tliere  is  no  doubt  as  to  the  right  of  a  debtor 
to  prefer  any  creditor  and  to  pay  his  debt  in  full,  either  in 
money  or  property,  to  the  exclusion  of  all  others. 

But  to  apply  that  principle  to  this  case,  is  to  ignore  com- 
pletely the  facts  pleaded  and  found  by  tlie  court.  There  was 
no  claim  that  the  property  sold  was  turned  over  by  Beck  to 
Avery  in  payment  of  the  debt  The  complaint  alleged  that 
the  property  was  sold  by  Avery  under  the  mortgage,  and  tliis 
fact  was  not  denied  by  the  answer.  The  court  also  found  that 
Avery,  by  virtue  of  both  mortgages,  took  possession  of  the 
mortgaged  property,  and  as  sucli  mortgagee  caused  the  same 
to  be  advertised  at  public  sale  and  sold  under  said  mortgages. 

There  is  nowhere  any  suggestion  in  the  evidence  or  findings 
that  the  mortgage  was  waived  or  abandoned,  or  that  tlie  debtor 
had  voluntarily  delivered  the  property  to  Avery  with  authority 
to  sell  it. 

Everything  that  was  done  was  pursuant  to  and  under  the 
mortgages.  Avery  could  not  and  did  not  claim  to  have  received 
the  property  or  the  proceeds  of  the  sale  in  payment  of  his  debt 
as  the  voluntary  act  of  the  debtor,  but  as  mortgagee. 
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He  cannot,  therefore,  assert  against  the  claim  of  other  cred- 
itors the  honesty  of  his  OAvn  debt  The  mortgage  being  void, 
i»ll  proceedings  under  it  were  void,  and  although  he  may  possess 
an  honest  claim,  he  cannot  retain  property  obtained  by  him 
under  a  fmudulent  mortgage  against  a  pursuing  creditor.  The 
proceedings  taken  to  collect  the  debt  are  unlawful.  {Murtha 
V.  CurUy,  90  K  Y.  372 ;  BiUings  v.  Russell,  101  id.  226-231 ; 
WeU^  V.  Langhein,  20  Fed.  Kep.  183.)  It  is  further  claimed 
that  tlie  judgment  in  the  case  of  Avery  v.  Mead  was  a  bar  to 
this  action.  That  was  an  action  brought  by  defendant  to 
recover  possession  of  tlie  mortgaged  property  from  the  sheriff, 
who  had  levied  upon  it  under  an  attaclmfient  issued  in  favor  of 
Koss  and  against  Beck. 

It  appeared  upon  the  trial  that  the  judgment  in  that  action, 
wliich  was  set  out  in  the  answer  and  which  adjudged  Mr. 
Avery  to  be  the  owner  and  entitled  to  the  possession  of  the 
mortgaged  property,  had  been  reversed  and  a  new  trial  granted, 
but  the  court  found  as  a  fact  that  the  action  was  still  pending. 

We  may,  therefore,  treat  the  defense  as  a  plea  of  a  former 
action  pending.  To  sustain  such  a  plea  it  must  appear,  from 
the  pleadings  in  the  first  action,  that  it  was  for  the  same  cause 
as  the  second  or  involved  necessarily  the  same  question.  It  is 
not  enough  that  the  same  property  is  in  controversy  in  both 
actions.     {Dawley  v.  Brown,  79  N.  Y.  390.) 

The  complaint  in  Avery  v.  Mead  alleged  that  on  February 
16,  1887,  the  plaintiff  was  lawfully  possessed  of  the  property 
therein  described,  wliich  was  the  mortgaged  property,  and  that 
the  defendant  wrongfully  took  said  property  from  the  plaintiff. 

The  defendant  justified  under  an  attachment  issued  in  the 
suit  of  Ross  V.  Beck,  and  alleged  that  the  goods  levied  upon  by 
him  were  the  property  of  Beck,  ancj  "that  any  pretended 
transfer  of  said  goods  to  the  plaintiff  was  in  fraud,  of  creditors 
and  void." 

We  need  not  speculate  what  result  might  follow  the  trial  of 
that  action.  It  is  plain  that  to  succeed  in  his  defense  the 
sheriff  would  necessarily  be  compelled  to  establish  the  invalid- 
ity of  both  of  the  mortgalges  held  by  Mr.  Avery. 
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But  it  was  not  essential  to  Avery's  success  that  he  should 
establish  the  validity  of  both. 

The  right  to  the  possession  of  the  mortgaged  property  could 
have  been  successfully  asserted  under  the  second  mortgage^ 
and  the  validity  of  the  mortgage  to  the  bank  did  not,  there- 
fore, necessarily  come  in  issue. 

Avery  might  have  recovered  possession  of  the  mortgaged 
property  in  the  action  against  the  sheriff,  and  not  be  able  to 
sustain  the  validity  of  the  bank  mortgage. 

In  other  words,  the  validity  of  the  bank  mortgage,  which  is 
the  sole  inquiry  here,  was  not  necessarily  involved  in  the  action 
against  the  sheriff. 

Hence  the  pendency  of  that  action  was  not  a  defense  to  this. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  concur,  except  Follett,  Ch.  J.,  dissenting,  Bradley 
and  Haiqht,  JJ.,  not  sitting. 

Judgment  reversed. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts 
of  Mortimer  F.  Reynolds,  as  Executor,  etc. 

It  seems  that  general  words,  following  an  enumeration  of  articles  in  the 
residuary  clause  of  a  will,  are  to  be  given  the  broadest  and  most  compre- 
hensive meaning  of  which  they  are  susceptible,  in  order  to  prevent 
intestacy  as  to  any  portion  of  the  testator's  estate. 

Except,  however,  in  a  residuary  clause  or  where  the  will  contains  no  such 
clause,  when  certain  things  are  named  in  a  devise  or  bequest,  followed 
by  a  phrase,  which  need  not,  but  may  be,  construed  to  include  other 
articles,  it  will  be  confined  to  articles  of  the  same  general  character  as 
those  enumerated. 

H.  devised  and  bequeathed  to  his  son  M.  certain  real  estate  "  with  all  the 
lands,  buildings  and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining,  and  including  all  the  furniture  and  personal  property  in 
and  upon  the  same,  or  in  any  manner  connected  therewith."  The  tes- 
tator's office  was  in  a  building  on  the  property  so  devised,  and  connected 
with  it  was  a  vault  in  which  money  and  securities  were  kept,  and  when 
the  testator  died  this  vault  contained  certain  securities  which  M.  claimed 
under  said  provision  of  the  will.    The  will  contained  a  residuary  clause 
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under  which  the  securities  would  pass,  in  case  M/s  claim  was  not  sus- 
tained. Held,  that  the  general  words  in  the  bequest  to  M.  did  not  include 
the  securities. 

By  other  clauses  of  his  will,  R.  devised  to  his  wife  his  homestead,  and 
gave  to  her  **the  use,  for  life,  of  all  household  furniture  *  *  *  and 
all  other  personal  property  other  than  money,  choses  in  action  and 
securities,  which  shall  be  in  and  upon  the  premises  at  my  said  homestead 
or  habitually  kept  there  at  the  time  of  my  decease."  M.  claimed  that 
the  omission  to  make  a  similar  exception  in  the  provision  made  for  him 
should  be  taken  as  an  indication  of  an  intention  to  give  to  the  words 
"  personal  property"  therein  their  most  comprehensive  meaning.  Held, 
that  such  omission  was  not  controlling,  but  simply  a  circumstance  to  be 
considered  in  connection  with  the  whole  will,  in  attempting  to  ascertain 
and  to  give  effect  to  the  testator's  intention. 

Upon  the  accounting  of  the  executors  of  the  will,  the  surrogate  refused  to 
credit  them  with  $250  paid  to  a  commandery  of  which  the  testator  was 
a  member,  for  parading  at  his  funeral,  and  which  did  not  appear  to 
have  been  demanded  by  it  as  a  condition  of  participation.  Hdd,  no 
error. 

(Argued  February  6,  1891;  decided  March  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  decree  of  the  surro- 
gate of  the  county  of  Monroe. 

The  record  presents  the  proceedings  had  upon  the  final 
judicial  settlement  of  the  accounts  of  Mortimer  F.  Keynolds, 
as  executor  of  the  last  will  and  testament  of  Abelard  Reyn- 
olds, deceased.  The  decree  in  which  such  proceedings  finally 
resulted  proved  unsatisfactory  to  the  executor  and  appellant  in 
two  respects: 

1st  It  decreed  that  certain  stocks,  bonds,  leases  and  bank- 
books of  the  value  of  about  $12,000,  which  were  in  a  safe  in 
the  arcade  at  the  time  of  testator's  death,  did  not  pass  to 
Mortimer  F.  Reynolds  individually  under  the  third  clause  of 
the  will,  but  became  a  part  of  the  residuary  estate  provided 
for  by  the  fifth  clause. 

2d.  It  adjudged  that  a  payment  of  $250  by  the  executor  to 
the  Monroe  Commandery  was  not  chargeable  against  the  estate 
as  part  of  the  funeral  expenses. 
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The  will  of  said  j^elard  Reynolds  provided  as  follows : 

"  First.  I  give  and  devise  to  my  wife  Lydia  S.  Reynolds  the 
homestead  where  I  now  reside,  on  Fitzhugh  street  in  said  city 
of  Rochester,  with  all  the  lands,  privileges  and  appuilenances 
thereto  belonging  or  appei*taining,  to  have  and  to  hold  the  same 
to  her  own  use  during  the  continuance  of  her  natural  life. 

"  Second.  I  give  and  bequeath  to  my  said  wife  all  the  pro- 
visions and  supplies  of  every  kind  which  may  be  on  hand  at 
my  said  homestead  at  the  time  of  my  decease,  and  the  use 
during  her  life  of  all  the  household  furniture,  goods,  horses, 
carriages,  harness  and  all  other  personal  property  (other  than 
money,  clioses  in  action  and  securities)  which  shall  be  in  or 
upon  the  premises  at  my  said  homestead  or  habitually  kept 
there  at  the  time  of  my  decease. 

"  Third.  I  give,  devise  and  bequeath  to  my  son  Mortimer 
F.  Reynolds  my  property  situated  upon  West  Main  street 
(fonnerly  Buffalo  street)  in  said  city  of  Rochester,  extending 
through  to  Exchange  place  in  the  rear,  known  as  Reynolds' 
arcade,  including  also  East  arcade  (so-called),  with  all  the  lands, 
buildings  and  appurtenances  thereunto  belonging,  or  in  any- 
wise appertaining,  and  including  all  the  furniture  and  personal 
property  in  and  upon  the  same,  or  in  any  manner  connected 
therewith,  to  have  and  to  hold  the  same  to  his  own  use  and 
benefit  forever,  subject,  however,  to  the  payment  of  the  fol- 
lowing sutos,  which  are  hereby  made  a  distinct  charge 
thereon,  viz. : 

"An  annuity  of  three  thousand  dollars  to  my  said  wife,  to 
be  paid  to  her  in  four  equal  quarterly  payments  from  and 
after  my  decease  in  each  year  during  the  continuance  of  her 
natural  life.  Also  the  sum  of  fifty  thousand  dollars,  with 
annual  interest  thereon  from  the  time  of  my  decease,  to  my 
granddaughter  Clara  L.  Amsden,  and  the  like  sum  of  fifty 
thousand  dollars,  with  like  interest,  to  my  granddaughter 
Sophia  C.  Strong,  to  be  paid  to  them  respectively,  as  follows : 
In  annual  instalments  of  at- least  ten  thousand  dollars  per 
annum  to  each  of  them,  to  be  applied  first  to  the  payment  of 
the  interest  which  may  be  then  due,  and  the  residue  upon  the 
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principal  unc-'l  the  whole  is  paid.  The  first  instalment  to  be 
paid  at  the  expiration  of  one  year  from  the  time  of  my  decease, 
with  the  privilege,  however,  of  paying  a  greater  amount  at  any 
time,  to  the  extent  of  all  that  may  remain  dne  and  unpaid. 

"  Fourth,  In  case  my  said  wife  should  refuse  to  accept  the 
foregoing  provisions  made  in  her  behalf,  which,  if  accepted, 
are  intended  to  be  in  full  satisfaction  and  discharge  of  her 
right  of  dower,  and  of  all  other  interest  or  claim  which  she 
may  have  in  or  upon  any  portion  of  my  estate,  real  or  personal, 
then  and  in  that  case  only  two-thirds  of  the  aforesaid  sum  of 
fifty  thousand  dollars  beqeathed  to  each  of  my  granddaughters, 
with  the  interest  thereon,  that  is,  upon  the  said  two-thirds, 
shall  be  paid  during  the  life-time  of  my  wife ;  but  upon  her 
decease  all  that  may  remain  mipaid  of  the  whole  bequest  of 
fifty  thousand  dollars  to  each  of  my  said  granddaughters,  with 
interest  thereon,  shall  become  due  and  payable,  and  the  instal- 
ments herein  above  provided  for  shall  be  continued  until  the 
whole  is  paid.  No  interest,  however,  is  to  be  computed  or 
paid  upon  the  one-third,  payment  of  which  is  suspended  during 
the  life  of  my  said  wife,  except  from  and  after  the  time  of  her 
decease. 

"  Fifth.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  to  my 
said  son  and  executor,  Mortimer  F.  Reynolds,  in  trust,  to  sell 
and  dispose  of  the  same,  and  convert  the  whole  into  money, 
or  into  good  and  sate  securities,  and  out  of  the  proceeds  to 
pay  first,  to  my  granddaughter  Sophia  C.  Strong,  a  sum  which, 
when  added  to  the  advances  made  to  her  either  by  myself  or 
by  my  deceased  son  William  A.  Reynolds,  in  his  life-time, 
and  now  charged  upon  my  books,  shall  be  equal  to  the  advances 
similarly  made  to'  my  granddaughter  Clara  L.  Anisden,  also 
charged  upon  my  books ;  and,  after  such  payment,  to  pay  to 
himself  or  retain  out  of  the  residue  of  such  proceeds  a  sum 
which,  when  added  to  the  sum  charged  as  advances  against 
him,  the  said  Mortimer  F.  Reraolds,  upon  my  books,  shall  be 
equal  to  the  sum  so  advanced  to  each  of  my  granddaughters. 
The  remainder  of  the  trust  funds  to  be  realized  from  the  sal© 
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herein  directed  to  be  divided  equally  between  my  two  grand- 
daughters, one-half  to  each. 

"  The  furniture  and  personal  property,  the  use  of  which  is 
given,  in  connection  with  the  homestead,  to  my  wife,  is  not, 
however,  to  be  sold,  in  case  she  accepts  the  provisions  herein 
made  for  her  benefit,  until  after  her  decease,  and  whenever 
sold  the  avails  are  to  be  divided  equally  between  my  said 
granddaughters. 

"  Sixth,  At  any  sale  which  may  be  made  in  pursuance  of 
the  foregoing  directions  the  said  Mortimer  F.  Eeynolds  is  to 
be  permitted  to  bid,  and  to  have  the  same  right  and  privilege 
of  becoming  a  purchaser  as  if  he  were  not  named  or  acting  as 
trustee. 

''Seventh,  As  I  have  already  provided  for  my  sister  Mary 
by  gifts  heretofore  made,  I  make  no  further  provision  for  her 
in  this  will. 

"  Lastly,  I  hereby  constitute  and  appoint  the  said  Mortimer 
F.  Eeynolds  sole  executor  of  this  my  last  will  and  testament" 

Theodore  Bacon  for  appellant.  The  language  of  the  testator 
in  the  third  clause  of  the  will  is  ample  to  transfer  the  property 
in  dispute  to  Reynolds  individually.  {Swlnfen  v.  Swinfeny 
29  Beav.  207 ;  In  re  Scarborough,  30  L.  J.  Prob.  85  ;  6  Jur. 
N".  S.  1166 ;  Ilotham  v.  Sutton,  15  U.  S.  319 ;  CamMl  v. 
Prescott,  Id.  503 ;  Michell  v,  MicheU,  5  Mad.  69  ;  Heam^  v. 
Wigginton,  6  id.  82 ;  Flemming  v.  Burrows^  1  Russ.  276 ; 
Taxibenhan  v.  Dunz^  125  111.  524 ;  Mahxmey  v.  Donovan,  14 
Ir.  Ch.  262,  388  ;  Tyrane  v,  Waterford,  1  DeG.,  F.  &  J.  613 ; 
Stuart  V.  Earl  of  Bute,  3  Ves.  212 ;  SocJc  v.  Myers,  9  N".  H. 
430 ;  Bouvier's  Law  Die.  tit.  Property.)  The  comparison  of 
analogous  clauses  in  the  same  instrument'  shows  the  intent 
of  the  testator.  {Sanderson  v.  Dobson,  1  Exch.  141 ;  Doe 
V.  FAirles,  15  M.  &  W.  450 ;  Broom's  Leg.  Max.  452-454 ; 
Strong  v.  White,  19  Conn.  238 ;  Arnold  v.  Arnold,  2  M.  & 
K.  365  ;  McLaughlin  v.  McLaughlin,  24  Penn.  St.  20.)  The 
item  of  funeral  expenses  of  the  testator  paid  to  the  "  Monroe 
Commandery,"  was  properly  paid.     {Offley  v.  Qffley,  Proc. 


1891.]  Matteb  of  Reynolds.  393 

Statement  of  case. 

Chan.  261 ;  Price  v.  Archbishop  of  Canterbury^  14  Ves.  364 ; 
MvllicK  -v.  MvUich^  1  Knapp,  245 ;  Jennison  v.  Hapgood, 
10  Pick.  Y7 ;  Garvey  v.  MacCue,  3  Eedf.  313.) 

Spencer  Clinton  and  D.  D,  Sully  for  respondent.  The 
property  did  not  pass  to  Reynolds  individually.  {Johnson  v. 
Go8s^  128  Mass.  434 ;  Dold  v.  Johnson^  3  Allen,  364  ;  ICenrii' 
fer^s  Appeal^  52  Mich.  352 ;  Spares  Appeal^  89  Penn.  148 ; 
1  Jarman  on  Wills,  760  ;  Woolconib  v.  Woolcomh^  3  P.  Wms. 
112;  Hutchinson  v.  RougK^  40  Law  Times,  289 ;  Hodgson  v. 
Jax^  2  Ch.  Div.  122.)  The  word  "property,"  as  used  in  the 
third  clause  of  the  will,  does  not  include  choses  in  action. 
{Pippin  V.  Allison^  12  Ir.  Law,  61 ;  Young  v.  Young^  3 
Jones'  Eq.  216 ;  Lowe  v.  Carter^  2  id.  378 ;  Scales  v.  ScaUs^ 

6  id.  168 ;  Fraser  v.  Alexander^  2  Eq.  Div.  348 ;  Bradley  v. 
Jones^  2  Ired.  Eq.  248 ;  Alexander  v.  Alexander^  6  id.  229 ; 
McGlaughlin  v.  McGlaughlin^  24  Penn.  20 ;  Gei^man  v. 
German^  26  id.  116 ;  State  v.  Spaulding^  19  Conn.  238.) 
Choses  in  action  do  not  pass  under  a  bequest  like  the  present 
under  the  description  of  property  to  a  certain  place,  for  the 
reason  that  they  have  no  locality.  {Flemming  v.  Brook^  1 
S.  &  LeF.  318 ;  Arnold  v.  Arnold,  2  M.  &  K.  274 ;  Moore  v. 
Moore,  1  Brown's  Ch.  Cas.  127,  129 ;  Hertford  v.  Lowther,  7 
Beav.  1 ;  Li  re  AyUshury,  11  Ves.  662 ;  Brooks  v.  Tuimer^ 

7  Sim.  671 ;  Reedy,  Stewart,  4  Russ.  69 ;  2  Williams  on  Exrs. 
1178 ;  Jones  v.  Sexton,  4  Ves.  166 ;  Webster  v.  Wiers,  51 
Conn.  569 ;  Benton  v.  Benton,  1  East,  247;  Wolf  v.  Scheffner^ 
51  Wis.  53 ;  Manton  v.  Dubois,  30  Ch.  Div.  92 ;  Collier  v. 
Squire,  3  Russ.  467.)  If  the  bank-book  and  certificate  are  to 
be  taken  as  the  money  they  represent,  then  under  the  general 
words  employed,  it  would  not  pass.  {Campbell  v.  McGrair, 
9  Ir.  Eq.  397 ;  Button  v.  Hockenhull,  22  Wkly.  Dig.  701 ; 
Watson  V.  Arundul,  10  Ir.  Eq.  299  ;  Robert  v.  Kuffin,  2  Atk, 
113 ;  Gihbs  V.  Lawrence,  30  Law  J.  Ch.  170 ;  Saunders  v. 
Earle,  2  Ch.  Rep.  188.)  The  surrogate  properly  struck  out 
the  item  paid  to  the  Monroe  Commandery.  {Pmvers  v.  Poio- 
ers,  48  How.  Pr.  389.) 
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Parker,  J.  The  testator's  office  was  in  the  building  devised 
to  his  son  by  the  third  subdivision  of  the  will ;  connected  with 
it  was  a  vault,  and  within  the  vault  a  safe  in  wliich  money  and 
securities  were  kept.  When  he  died,  a  bank-book,  certain 
securities  of  different  kinds  and  money  were  there.  These, 
the  appellant  contends,  passed  to  him  under  such  subdivision, 
by  which  the  testator  devised  to  him,  subject  to  a  charge,  the 
"  Arcade  *  *  *  including  all  the  furniture  and  personal 
property  in  and  upon  the  same,  or  in  any  manner  connected 
therewith."  And  lie  challenges  the  determination  of  the  Sur- 
rogate's Court  that  a  proper  construction  of  the  will  limits  the 
bequest  to  such  personal  property  in  addition  to  furniture  as 
properly  belonged  to  and  was  employed  by  the  testator  in  the 
use  which  he  made  of  the  building  devised. 

Our  attention  has  not  been  called  to  any  authority  in  this 
state  which  can  be  made  serviceable  in  determining  the  ques- 
tion presented.  But  in  England  and  in  several  states  in  this 
country,  tlie  courts  have  had  under  consideration  the  rule 
which  should  guide  the  court  in  determining  whetlier  general 
words  following  an  enumeration  of  articles  in  a  bequest  should 
be  limited  to  things  of  the  same  general  character  as  those 
enumerated,  or  be  given  the  most  enlarged  meaning  of  which 
they  are  capable. 

Appellant's  counsel  calls  special  attention  to  Campbdl  v. 
Prescott  and  Iloiham-  v.  SnUoti  (15  Ves.  500  and  319).  In 
CampbeWs  case,  the  court  refers  with  approval  to  the  observer 
tion  of  Lord  Mansfield  that  the  word  "effects"  is  equivalent 
to  "property"  or  "worldly  substance."  And  in  HothauCs^ 
case,  the  words  "  other  effects,"  in  the  connection  in  which 
they  were  there  used,  were  held  not  to  be  restricted  to  things 
of  the  same  kind  as  those  specially  enumerated.  In  the  first 
case  the  general  words  following  an  enumeration  occurred  in  a 
residuary  disposition,  and  in  such  cases  the  settled  rule  is  that 
they  will  be  given  the  broadest  and  most  comprehensive  mean- 
ing of  which  they  are  susceptible,  in  order  to  prevent  intestacy 
as  to  any  portion  of  the  testator's  estate. 

In  the  latter  case  the  testatrix,  having  two  sons  and  a 
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daughter,  B,  C  and  D,  bequeathed  for  their  benefit  a  sum  in 
consols,  and  gave  all  the  residue  of  her  personal  estate  to  her 
youngest  children,  C  and  D.  On  the  same  day  she  executed  a 
codicil  and  revoked  so  much  of  her  will  as  related  to  the 
bequest  to  her  son  C  of  a  share  of  her  "  plate,  linen,  house- 
hold goods  and  other  effects  (money  excepted),"  and  gave  the 
whole  thereof  to  her  daughter. 

It  was  held  that  the  words  '*  and  other  effects "  were  not 
restrained  by  the  prior  terms  to  articles  ejusdem  generis^  and, 
therefore,  the  revocation  extended  to  the  general  residuary 
personal  estate.  Lord  EldoN,  in  delivering  the  opinion  of  the 
court,  declared  the  doctrine  to  be  settled  that  the  words  "  other 
effects  in  general  mean  effects  ejusdem  genei^P  But  held 
the  rule  not  applicable  to  the  case  under  consideration,  because 
the  exception  made  it  apparent  that  the  testatrix  did  not  so 
understand  it.  lie  said  "money  cannot  be  represented  as 
ejusdetn  generis  with  plate,  linen  and  household  goods."  The 
express  exception  of  money  out  of  the  "  other  effects "  shows 
her  understanding  that  it  would  have  passed  by  those  words ; 
that  express  words  were  required  to  exclude  it ;  aiid  by  force 
of  the  exclusion  in  the  excepted  articles  she  says  she  thought 
that  the  words  of  her  bequest  would  carry  things  not  ejusdem 
generis. 

In  Sicinfen  v.  Swinfen  (29  Beav.  207),  the  will  recited :  "  I 
give  to  Mrs.  Swinfen,  my  son's  widow,  all  my  estate  at  Swinfen, 
or  thereto  adjoining,  also  all  furniture  and  other  movable 
goods  here."  It  did  not  contain  a  residuary  clause.  And  it 
was  held  that  the  general  words  were  not  restricted  to  things 
ejusdem  generis.  And,  therefore,  the  live  stock  and  imple- 
ments of  husbandry  on  the  lands,  as  well  as  money  in  the 
house  at  testator's  death,  passed  to  the  legatee. 

In  Mich  ell  V.  Michell  (5  Mad.  69),  the  bequest  was  of  "  all 
and  singular  his  plate,  Unen,  china,  household  goods  and  fur- 
niture and  effects  that  he  should  die  possessed  of."  The  court 
said  that  while  the  words  furniture  and  effects  are  frequently 
used  in  a  restricted  sense,  meaning  goods  and  movables,  that 
the  fact  that  the  word  furniture  was  preceded  by  the  word 
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•^*  and,"  and  "  effects  "  followed  by  the  phrase  "  that  he  should 
die  possessed  of,"  leads  to  the  conclusion  that  it  was  used  in  a 
more  enlarged  sense  and  embraced  all  his  personal  estate. 

In  Fleming  v.  Burrows  (1  Russ.  276),  the  bequest  was  to 
testator's  son  of  "  my  furniture,  plate,  books  and  live  stock,  or 
what  else  I  may  then  be  possessed  of  at  my  decease."  It  was 
followed  by  a  few  specific  bequests  and  the  question  was 
whether  the  general  residue  of  the  testator's  personal  property 
passed  to  the  son.  It  was  urged  that  the  word  "  then  "  was 
evidently  written  by  mistake  instead  of  "  there ; "  that  it  should 
be  read  as  intended ;  and  if  that  be  done,  the  bequest  having 
reference  to  locality  must  be  treated  as  specific  and  not  general. 
The  court  did  not  agree  with  such  construction  and  held  that 
it  disposed  of  the  entire  personal  estate,  remarking  in  the 
<;ourse  of  the  opinion  that  the  instrument  contains  no  residuary 
•clause  unless  the  words  "  or  what  else  I  may  then  be  possessed 
of  at  my  decease  "  are  to  be  so  construed. 

In  In  re  Scarborough  (30  L.  J.  Prob.  85),  the  bequest  was 
of  "  all  my  personal  effects,  and  everything  of  every  kind  that 
I  now  have  or  may  have  at  the  time  of  my  decease  in  my 
apartments  at  the  above-named  13  Plaistow  Grove,  West,  or 
elsewhere."  Upon  the  application  for  letters  of  administration, 
a  doubt  was  suggested  whether  the  personal  estate  of  testatrix, 
not  in  her  apartments  in  Plaistow  Grove  or  other  apartments, 
was  embraced  in  the  bequest  or  passed  to  the  next  of  kin, 
because  as  to  it  she  died  intestate.  It  was  held  that  the  words 
or  elsewhere  referred  not  to  the  locality  of  apartments,  but  to 
the  effects  of  deceased  and  disposed  of  all  the  personal  estate. 

In  Tauhenhan  v.  Vum  (125  111.  524),  the  bequest  to  the 
devisee  and  legatee  named  in  the  will  was  as  follows :  "  Also 
$3,000  in  money,  to  be  paid  to  her  by  my  executor ;  also  all 
the  loose  property  in,  on  and  around  the  homestead  consisting 
of  one  cow,  two  hogs,  and  a  lot  of  wood,  and  all  other  prop- 
erty of  every  kind." 

The  testator  owned  other  promissory  notes  for  money  loaned. 
It  was  held  that  as  to  them  he  did  not  die  intestate.  That 
they  passed  to  the  legatee  under  the  will.      In  Mahony  v. 
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Donovan  (14  Irish  Ch.  262-388),  a  bequest  of  "  all  my  right 
and  title  to  my  property  in  the  town  of  R.,  namely,  raj 
dwelling-house  and  household  furniture,  and  all  things  therein 
especially  my  ear-horse  and  covered  side  cars,"  was  held  to  pass- 
bank  notes  known  by  the  testator  to  be  in  the  house  at  the 
time  the  will  was  made.  The  master  of  the  rolls,  in  the  course 
of  his  opinion,  said :  "  It  is  also  to  be  observed  that  there  is  no 
residuary  clause  in  this  will,  and  the  court  is  disinclined  to  put 
such  a  construction  on  a  will  as  will  lead  to  an  intestacy  as  to 
part  of  the  property." 

We  have  now  referred  to  the  cases  cited  by  the  learned 
counsel  for  the  appellant  in  support  of  his  contention,  and  it 
will  be  observed  that  in  every  case,  excepting  Hotham  v.  Sut- 
ton and  MicheU  v.  Michelle  in  which  the  court  held  that  the 
general  words  preceding  or  following  enumerated  articles 
should  not  be  limited  to  things  ejusdem  generis^  they  either 
occurred  in  a  general  bequest  of  the  whole  of  testator's  estate^ 
in  a  residuary  clause,  or  the  will  did  not  contain  a  residuary 
disposition.  With  the  exceptions  thus  noted,  it  seems  to  be  a 
settled  rule  of  construction  that  when  certain  things  named  are 
followed  by  a  phrase  which  need  not  but  might  be  construed 
to  include  other  things,  it  will  be  confined  to  aii;icles  of  the 
same  general  character  as  those  enumerated.  {Johnson  v. 
Goss^  128  Mass.  434 ;  Dole  v.  Johnson,  3  Allen,  364 ;  SparKs 
Appeal,  89  Penn.  148.) 

Hotham  V.  Sutton  {supra),  recognizes  and  asserts  this  rule 
of  construction,  but  held  it  not  applicable  there,  because  of  an 
exception  which  manifested  that  the  testator  thought  otlier- 
wise.  In  Jarman  on  Wills,  760,  after  considering  various 
English  decisions  in  which  it  was  held  that  general  words 
would  not  be  limited  to  things  ejusdem  generis,  the  author 
said :  "  It  is  to  be  observed,  however,  that  in  all  the  preceding 
cases  there  was  no  other  bequest  capable  of  operating  on  the 
general  residue  of  the  testator's  personal  estate,  if  the  clause 
in  question  did  not.  Where  there  is  such  a  bequest,  it  sup- 
plies an  argument  of  no  inconsiderable  weight  in  favor  of  the 
restricted  construction  which  is  there  recommended  by  the 
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anxiety  always  felt  to  give  to  a  will  such  a  construction  as  will 
render  every  part  of  it  sensible,  consistent  and  effective." 

lie  alludes  in  that  connection  to  Woolcorni  v.  Wool^orni  (3 
P.  Wms.  112,  Cox's  ed.),  where  the  testator  bequeathed  to  his 
wife  "all  the  furniture  of  his  parsonage  house,  and  all  his 
plate,  household  goods  and  other  goods  (except  books  and 
papers),  and  all  his  stock  within  doors  and  without,  and  all  his 
com,  wood  and  other  goods  belonging  to  his  parsonage  house," 
and  gave  the  residue  of  his  personal  estate  to  J.  S.  The  ques- 
tion was  whether  ready  money,  cash  and  bonds  would  pass  to 
the  wife?  The  court  refused  to  give  to  tlie  general  words 
their  broad  meaning,  but  restricted  them  to  goods  ejusdem 
generis^  inasmuch  as  a  different  construction  would  operate  to 
frustrate  the  bequest  of  the  residue. 

Applying  then  the  rule  of  construction  deducible  from  the 
authorities,  it  may  be  conceded  that  if  there  were  no  residuary 
clause  in  the  will  so  that  as  to  the  money  and  securities  of  the 
amount  and  value  of  twelve  thousand  dollars,  Abelard  Rey- 
nolds would  have  died  intestate,  unless  it  should  be  held  to 
have  passed  by  the  bequest  the  words  "  and  personal  property 
in  and  upon  the  same  or  in  any  manner  connected  therewith  " 
would  be  given  the  most  comprehensive  meaning  of  which 
they  are  susceptible  for  the  purpose  of  preventing  intestacy  as 
to  a  portion  of  the  estate.  But  there  is  a  residuary  clause. 
In  the  fifth  provision  the  testator  says :  "  I  give,  devise  and 
bequeath  all  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  *  *  *  in  trust,  to  sell  and  dispose  of 
tlie  same  and  to  convert  the  whole  int3  money  or  into  goods 
and  safe  securities,"  and  after  directing  that  out  of  the  pro- 
ceeds there  should  be  paid  to  Sophia  C.  Strong  and  Mortimer 
F.  Reynolds  each  such  sum  as  added  to  their  respective 
advancements  will  place  them  on  an  equality  with  the  advance- 
ment made  to  Clara  L.  Amsden,  he  directed  that  the  remainder 
be  divided  equally  between  his  two  granddaughters. 

A  case  is,  therefore,  presented  which  requires  the  general 
words  in  the  bequest  to  Mortimer  F.  Reynolds  to  be  limited  to 
things  ejusdem  generis.     Such  must  be  deemed  to  have  been 


1891.]  Matter  of  Reynolds.  399 

Opinion  of  the  Court,  per  Park£R,  J. 

the  intention  of  the  testator.  Indeed  it  is  difficult  to  conceive 
that  he  could  have  intended  otherwise,  in  view  of  the  fact  that 
it  would  have  substantially  resulted  in  a  disappointment  of  the 
residuary  disposition. 

In  the  second  subdivision  of  the  will  the  testator  bequeaths 
to  his  wife  for  use  during  her  life  "  all  household  furniture, 
goods,  carriages,  harness  and  all  other  personal  property  other 
than  money,  choses  in  action  and  securities  which  shall  be  in 
or  upon  the  premises  at  my  said  homestead  or  habitually  kept 
there  at  the  time  of  ray  decease."  And  the  appellant  insists 
that  the  omission  to  make  a  similar  exception  of  "  money, 
choses  in  action  and  securities  "  in  the  third  subdivision  must 
be  taken  as  an  indication  of  his  intention  to  give  to  the  words 
^*  personal  property  "  therein  their  most  comprehensive  mean- 
ing. That  fact  is  not  controlling,  but  it  is  a  circumstance  to 
be  considered  in  connection  with  the  whole  will  in  the  eifort 
to  so  construe  it  as  to  give  eCEect  to  the  intention  of  the 
testator.  And  our  conclusion  in  that  regard  is  in  accord  with 
the  result  readied  by  the  learned  surrogate. 

The  refusal  to  credit  the  executor  with  the  sum  of  two  hun- 
dren  and  fifty  dollars  donated  to  a  commandery,  of  which 
testator  was  a  member,  for  parading  at  the  funeral,  was  not 
error.  No  reason  is  offered  for  this  attempted  charge  against 
the  estate.  It  does  not  appear  that  such  smn  or  any  other 
was  required  as  a  condition  of  participation  on  the  part  of  the 
commandery.  It  was  a  mere  gratuity  on  the  part  of  the 
executor,  which  he  then  or  subsequently  concluded  to  permit 
the  residuary  legatees  to  assmne. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Ludlow  W.  Valentine,  an  Infant  by  Gnardian,  Appellant,  v. 
Susan  A.  Austin  et  al.,  Impleaded,  etc.,  Kespondents. 

Where  an  action  in  which  a  li8  pendens  was  filed  has  been  dismissed  and 
the  notice  canceled,  it  ceases  to  be  a  statutory  notice  to  bona  Jide  pm-- 
chasers  of  the  premises  described  in  it.    (Code  Civ.  Pro.  §§  1670,  1674.) 

In  an  action  to  set  aside  a  deed  from  B.,  plaintiff's  ancester,  to  defendant 
R.,  also  a  deed  from  R.  to  defendant  A.,  and  a  mortgage  from  the  latter 
to  defendant  L.,  it  was  found  that  R.  obtained  his  deed  by  fraud  and 
undue  influence,  but  that  A.  purchased  in  good  faith  relying  on  R.'8 
record  title  and  possession.  It  appeared  that  a  prior  action  was  brought 
against  R.  to  set  aside  a  former  deed  of  the  premises  from  B.  to  him,  on 
the  same  ground,  in  which  action  a  notice  of  pendency  was  filed;  a  final 
judgment  was  entered  therein  dismissing  the  complaint,  and  said  li$ 
pendens  was  canceled  by  order  of  the  court.  It  did  not  appear  that  A. 
knew  of  the  former  Judgment.  It  was  claimed  that  A.  was  chargeable 
with  either  statutory  or  implied  notice  of  the  Infirmity  of  his  title. 
Held,  untenable;  that  the  lis  pendens,  when  canceled,  ceased  to  be  a  statu- 
tory notice;  and  that  the  omission  of  A.  or  L.  to  search  for  the  papers 
filed  in  that  action  was  not  negligence  or  evidence  of  bad  faith  on 
their  part. 

Reported  below,  58  Hun,  898. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Horace  Secor^  Jr.^  for  appellant  Neither  Mrs.  Austin  nor 
Mrs.  Lunt  needs  equitable  protection  against  plaintiff,  because 
Eichardt  is  responsible  to  Austin  on  his  covenants,  and  Austin 
to  Lunt  on  her  bond.  {Gardner  v.  Schwab^  110  N.  Y.  650; 
Armstrong  v.  Dubois^  90  id.  95.)  If  this  court  hold  that  the 
facts  found  by  the  trial  judge  show  constnictive  notice  to  the 
defendants  Austin  and  Lunt,  the  finding  that  Mrs.  Austin 
acted  "  without  any  notice  of  any  infirmity,"  is  unavailing  to 
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her.  {Gi*eeri  v.  Rowerth^  113  N.  Y.  462;  Waaer  v.  First 
Nat.  Bank\  116  id.  492.)  If  the  defendants  Austin  and  Lunt 
are  chargeable  with  constructive  notice  of  the  infirmity  of 
Kichardt's  title,  the  fact  that  they  acted  in  good  faith  and  paid 
value,  is  no  protection  to  them.  {Green  v.  liowerth^  113  N. 
Y.  462 ;  Waser  v.  First  Nat  Bank,  116  id.  492  ;  1  Perry  on 
Trusts,  §§  217,  223;  Valeiiti/ie  v.  Lunt,  11^  K  Y.  501; 
WeaA)er  v.  Barden,  49  id.  286;  Miller  v.  McGiwkin,  15 
Abb.  [N.  C]  227;  Parker  v.  Conner,  93  N.  Y.  124;  Baker 
V.  Bliss,  39  id.  70 ;  Claflin  v.  Lenheim,  Q>&  id.  301 ;  Bennett 
v.  Bucimn,  76  id.. 386;  Griffith  v.  Griffith,  HoflF.  Ch.  153; 
TT^^/^tvZ^  V.  Iloff,  2  Sandf .  Ch.  98.)  The  defendants,  through 
their  attorneys  who  examined  the  title,  are  chargeable  with 
notice  of  such  suspicious,  unusual  and  extraordinary  circum- 
stances, as  would  have  caused  a  person  of  ordinary  prudence 
to  make  further  inquiries,  which  would  have  disclosed  the  true 
state  of  affairs.  {Parker  v.  Conner,  93  N.  Y.  124 ;  Tantum 
V.  Green,  6  C.  E.  Green,  364,  369 ;  Converse  v.  Bhnarich,  14 
Mich.  109,  120 ;  4  Kent's  Coram.  179 ;  Wait's  Fraud.  Conv. 
[2d  ed.]  §§  373,  374 ;  Griffith  v.  Griffith,  Hoff.  Ch.  153  ;  Baker 
V.  Bliss,  39  N.  Y.  70.)  But  even  if  these  defendants  can  be 
held  not  chargeable  with  constinictive  notice,  they  are  only 
entitled  to  the  protection  to  the  extent  of  the  price  paid. 
(  Valentins  v.  Lu7it,  115  N.  Y.  502  ;  Weaver  v.  Barden,  49 
id.  286,  290,  300;  Gary  v.  WhiU^,  52  id.  138,  141 ;  Spicer  v. 
Waters,  65  Barb.  227,  231 ;  Frskine  v.  Decker,  39  Me.  467 ; 
Partridge  v.  Chapman,  81  111.  137 ;  Dunn  v.  Chambers,  4 
Barb.  381,  382.) 

James  D.  Bell  for  respondent  Austin.  This  court  cannot 
review  any  question  of  fact  arising  herein  because  the  evidence 
is  not  contained  in  the  appeal  book.  {Porter  v.  Smith,  107 
N.  Y.  531 ;  Spence  v.  Chambers,  39  Hun,  193 ;  Ilowland  v. 
Howland,  20  id.  472.)  Mrs.  Austin  was  protected  as  a  pur- 
chaser in  good  faith  without  notice  for  value  from  a  fraudu- 
lent vendee.  {Simpson  v.  Del  Royo,  94  N.  Y.  189.)  After 
a  lis  pendens  is  canceled  a  purchaser  in  good  faith  need  not 
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examine  the  pleadings,  and  is  not  bound  by  tlieir  allegation. 
{Taylor  v.  Baf/d,  3  Ohio,  352;  Bennett's  Lis  Pen.  §  204; 
Code  Giv.  Pro.  §  1674 ;  Milf^r  v.  McGucken,  15  Abb.  [N.  C] 
204.)  The  defendant  Austin  is  fully  protected,  and  plain- 
tiff has  no  right  to  redeem,  she  being  a  purchaser  in  good 
faith  for  value.  {Simpson  v.  Del  Iloyo^  94  N.  Y.  189 ; 
Bumpiis  V.  Pluiner^  1  Johns.  Ch.  213 ;  DemareM  v.  Wyn- 
hoop,  3  id.  129 ;  Griffith  v.  Griffith,  9  Paige,  315 ;  Smart  v. 
Bement,  4  Abb.  Ct.  App.  Dec.  253 ;  Paddoti  v.  Taylor,  44 
N.  Y.  371 ;  Valejitin^  v.  Lunt,  115  id.  496,  505.) 

TT.  C,  Beecher  for  respondent  Lunt  We  must  assume, 
for  the  purposes  of  this  appeal,  that  the  deed  from  Mrs.  Valen- 
tine to  Richardt  was  obtained  by  fraud.  In  that  case  plaintiff 
had  his  election,  to  ratify  the  sale  and  recover  the  money  value 
of  the  property  from  Richardt,  or  disaffirm  the  sale  and  seek 
to  set  aside  tlie  deed  and  subsequent  conveyances ;  obviously 
he  cannot  do  both.  {Mailer  v.  Tmica,  87  N.  Y.  168 ;  Jiode- 
munde  v.  Clarke,  46  id.  354 ;  Kinney  v.  Kieman,  49  id.  164). 
Where  an  appeal  is  taken  on  the  judgment-roll  alone  without 
a  case  no  question  of  law  or  of  fact  raised  on  the  trial  can  be 
considered.  {Chubbuck  v.  Vei7iaen,  42  N.  Y.  432 ;  Ferguson 
V.  ITamilton,  35  Barb.  427 ;  Schwartz  v.  Webber,  103  N.  Y. 
638 ;  Health  Dept.  v.  Pardon,  99  id.  237.)  The  court  having 
found  that  Mrs.  Valentine  was  sane,  and  remained  so  up  to 
the  time  of  her  death,  and  that  Mrs.  Austin  was  a  purchaser 
for  value  and  without  notice,  and  that  Mrs.  Lunt  was  a  good 
faith  mortgagee  for  value,  these  facts  must  be  taken  as  con- 
clusively established,  and  are  not  open  for  discussion.  The 
conclusion  necessarily  follows  that  as  to  them  this  action  must 
fail.  (  Valentine  v.  Lvnt,  115  N.  Y.  496.)  It  is  contended 
that,  notwithstanding  Mrs.  Austin  and  Lunt  took  in  good  faith 
and  for  value,  yet  they  were  chargeable  with  notice  of  the 
nature  of  the  action  brought  in  1884,  in  which  the  complaint 
had  been  dismissed  and  the  les  pendens  canceled  by  order  of 
the  court  long  before  they  or  either  of  them  took  title.  This 
is  untenable.    {MiUer  v.  McGueken,  15  Abb.  [K  C]  204 ; 
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Parker  v,  Oonner,  93  id.  118 ;  Straus  v.  Gage^  79  id.  102; 
Lamfiont  v.  Chesire^  65  id.  30 ;  Ayrault  v.  Murphy^  54  id. 
203 ;  Hayes  v.  Nourse^  114  id.  695 ;  Simpson  v.  Del  Iloyo^ 
94  id.  189;  Jackson  v.  Henry^  10  Johns.  184;  Ma^ee  v 
Badger,  34  N.  Y.  247,  249 ;  Cuppm^  v.  Baunies,  15  Hun,  136 ; 
1 R  S.  756 ;  Pick&rt  v.  Canal  Boat,  55  How.  Pr.  205 ;  Morgan 
V.  Chamberlain,  26  Barb.  163 ;  liing  v.  Steel,  3  Keyes,  450.) 

Follett,  Ch.  J.  This  action  was  begun  January  20,  1888, 
to  set  aside  a  deed  of  June  7,  1886,  from  Catharine  A.  Valen- 
tine to  defendant  Hermann  T.  Eichardt,  on  the  grounds :  (1) 
That  at  its  date  the  grantor  was  of  unsound  mind.  (2)  That  it 
was  obtained  from  her  without  consideration,  by  fraud  and 
undue  influence  ;  and  also  to  set  aside  a  deed  of  October  27, 
1886,  from  Kichardt  to  defendant  Susan  A.  Austin  and  a  mort- 
gage of  October  1,  1887,  given  by  her  to  defendant  Elisabeth 
H.  Lunt,  on  the  grounds  :  (1)  That  each  of  them  had  actual  or 
statutory  notice  that  Richardt  acquired  his  title  by  fraud ;  or 
(2)  That  each  of  them  had  sufficient  information  of  the  circum- 
stances under  which  he  acquired  his  title  to  put  them  on  inquiry, 
and  having  failed  to  inquire,  notice  to  them  of  the  fraudulent 
character  of  his  title  should  be  implied. 

The  court  found  that  Mrs.  Valentine  was  of  sound  mind  on 
the  7th  of  June,  1886,  and  so  remained  until  her  death.  But 
it  was  found  that  Richardt  obtained  his  conveyance  by  undue 
influence  and  without  consideration,  and  that  the  premises  were 
then  and  ever  since  have  been  reasonably  worth  fifteen 
thousand  dollars,  and  a  judgment  was  ordered  and  entered 
against  him  for  that  sum  with  interest  from  the  date  of  his 
deed,  with  costs.  Richardt  did  not  appeal  from  the  judgment. 
The  complaint  against  Mrs.  Austin  and  Mrs.  Lunt  was  dismissed 
on  the  merits  and  a  judgment  of  dismissal  entered  with  costs 
in  favor  of  each  of  them  against  the  plaintiff,  from  which  he 
appealed  to  the  General  Term  where  it  was  affirmed  witli  two 
bills  of  costs,  from  which  affirmance  he  appealed  to  this  court 
Austin  and  Lunt  in  compliance  with  the  rule  of  pleading  in 
such  cases  {Seymour  v.  McKinstry,  106  N.  Y.  230),  alleged  in 
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their  answers  that  the  conveyance  to  each  was  for  value,  in 
good  faith  and  without  notice  of  any  kind  that  Richardt's  title 
was  fraudulent. 

A  cavse  not  being  annexed  to  the  judgment-roll  the  only  ques- 
tions whicli  are  presented  for  discussion  are  those  which  arise 
on  the  plaintiflPs  exceptions  to  the  conclusions  of  law  of  the 
trial  court. 

Upon  the  issues  joined  between  the  plaintiff  and  the  respon- 
dents the  court  found  that  Mrs.  Austin  purchased  tlie  prop- 
erty from  Eichardt  in  good  faith,  relying  upon  his  possession 
and  record  title,  without  notice  of  any  infirmity  therein.  The 
plaintiff  conceded  that  this  purchase  was  made  in  good  faith, 
and  went  so  far  as  to  request  the  court  to  find :  "  That  the 
defendant  Austin  purchased  said  property  from  said  Richardt 
in  good  faith,  for  $12,000,  relying  upon  his  record  title  and 
possession."  But  he  excepted  to  the  sentence  "  without  notice 
of  any  infirmity  therein,"  which  is  the  only  finding  to  which 
an  exception  was  filed,  though  exceptions  were  taken  to  all  of 
the  conclusions  of  law.  As  before  stated,  the  evidence  not 
being  before  the  court,  this  finding  so  far  as  it  is  one  of  fact  is 
conclusive,  unless  as  the  plaintiff  asserts  it  is  inconsistent  with 
and  overthrown  by  the  otlier  facts  found.  It  is  not  found  nor 
is  it  asserted  that  either  of  the  respondents  had  actual  notice 
that  Richardt  obtained  his  title  by  undue  influence  and  with- 
out consideration,  but  it  is  asserted  that  both  of  them  had 
either  statutory  or  at  least  implied  notice  of  the  infirmity  of 
his  title. 

It  is  found  that  November  22,  1883,  Richardt  obtained 
without  consideration,  by  fraud  and  undue  influence,  a  pre- 
vious deed  of  this  property  from  Mrs.  Valentine,  which  was 
duly  recorded  the  next  day,  and  that  in  May,  1884,  an  action 
was  begun  in  the  City  Court  of  Brookl}Ti,  in  the  name  of  Catha- 
rine A.  Valentine  by  Charles  II.  Joy,  her  next  friend,  against 
Richardt  to  set  aside  the  deed  as  fraudulent,  and  as  obtained 
by  undue  influence  and  without  consideration.  It  is  also 
found  that  on  the  7th  of  May,  1884,  there  was  filed  in  the 
oflSce  of  the  clerk  of  the  county  of  Kings  a  notice  of  the 
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pendency  of  that  action,  which  was  in  the  usual  form,  the  title 
being  given,  and  stating  in  substance  that  its  object  was  to  set 
aside  the  conveyance  of  November  22,  1883.  It  is  further 
found  that  by  a  deed  dated  May  22,  1884,  Richardt  conveyed 
the  premises  to  Mrs.  Valentine,  and  December  20,  1884,  a 
final  judgment  was  entered  dismissing  the  complaint  in  the 
last-mentioned  action,  and  September  6,  1886,  the  lis  pendens 
was  canceled  by  an  order  of  the  court  in  which  the  action  waa 
brought.  Before  Mrs.  Austin  completed  her  purchase,  she 
received  an  official  search  which  disclosed  the  fact  that  the  Us 
pendens  referred  to  was  filed  May  7,  1884,  and  canceled  Sep- 
tember 6,  1886.  A  like  search  disclosing  the  same  facts  was 
furnished  Mrs.  Lunt  when  she  took  her  mortgage.  The  learned 
counsel  for  the  plaintiff  insists  that  the  Us  pendens  was  con- 
structive notice,  by  force  of  the  statutes  relating  to  Us penderiSj 
to  the  respondents  that  the  first  deed  from  Mrs.  Valentine  to 
Ricliardt  was  obtained  by  fraud.  When  the  action  in  wliich 
the  Us  pendens  was  filed  had  been  dismissed  and  the  notice 
canceled,  it  ceased  to  be  a  statutory  notice  to  purchasers  of 
the  premises  described  in  it.  (Code  Civ.  Pro.  §§  1670-1674.) 
It  is  diflScult  to  conceive  of  an  effective  notice  of  the  pendency 
of  an  action  when  no  action  is  pending. 

It  is  further  insisted  that  if  the  Us  pendens  was  not  a  statu- 
tory notice,  that  the  facts  found  were  sufficient  to  put  the 
respondents  upon  inquiry,  and  that  they  having  failed  to 
inquire,  were  negligent  and  notice  should  be  implied. 

It  is  not  found  that  the  respondents  or  their  attorneys  knew  of 
the  existence  of  the  judgment  which  was  entered  in  the  action, 
or  had  any  knowledge  of  the  relations  which  are  now  found 
to  have  existed  between  Mrs.  Valentine  and  Ricliardt.  When 
the  respondents  found  that  the  Us  pendens  had  been  canceled, 
it  was  not  negligent  or  evidence  of  bad  faith  on  their  part  not 
to  search  for  the  papers  which  had  been  filed  in  an  action 
which  had  been  dismissed.  It  is  not  affirmatively  found  that 
a  complaint  was  ever  filed  in  that  action,  but  if  one  was  and 
had  been  examined,  it  would  have  shown  that  the  defendant 
Richardt  was  <;harged  with  having  obtained  a  previous  deed 
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by  fraud  and  undue  influence,  which,  taken  in  connection  with 
the  dismissal  of  the  action  and  the  reconveyance  of  the  prop- 
erty, would  not  be  sufficient  to  authorize  this  court  to  hold,  as 
a  matter  of  law,  despite  the  findings  of  fact  referred  to,  that 
the  grantee  or  mortgagee  believed  or  had  cause  to  suspect  that 
Richardt's  title  was  fraudulent,  or  that  they  were  negligent  in 
not  making  further  inquiry. 

The  judgment  should  be  affirmed  with  costs  in  favor  of  each 
respondent. 

All  concur. 

Judgment  affirmed. 


William  P.  Willis  et  al.,  v.  Aurelius  S.  Sharp,  as  Executor, 

etc.,  Thomas  J.  Rich,  Jr.,  as  Receiver,  etc.,  Appellant 

Same  v.  Same. 

The  rule  that  where  a  series  of  orders  appointing  receivers  of  the  property 
of  a  debtor  have  been  granted,  if  an  earlier  order  becomes  inoperative 
for  any  cause,  the  advantage  of  priority  falls  to  those  remaining  in  the 
order  in  which  they  were  made,  does  not  apply  to  a  trust  fund  or  to  the 
estate  of  a  deceased  person,  the  disposition  or  distribution  of  which, 
when  the  rights  of  creditors  are  involved,  is  governed  by  law. 

Where  a  receiver,  appointed  in  an  action,  has  paid  out  the  fund  in  his 
hands  in  good  faith  and  in  obedience  to  orders  of  the  court  to  parties 
not  entitled  thereto,  he  cannot  be  compelled  to  make  restitution. 

The  will  of  8.,  after  providing  for  the  payment  of  debts,  etc.,  gave  all  her 
estate  to  her  executors,  in  trust  for  her  son,  with  directions  that  they 
carry  on  some  business  for  his  benefit.  One  of  the  executors  alone 
qualified,  who  continued  to  carry  on  a  business  in  which  the  testatrix 
had  been  engaged.  In  so  doing  he  incurred  debts  to  plaintiffs  for  goods 
purchased.  In  an  action  brought  by  them  against  the  executor,  as 
such,  a  judgment  was  recovered,  which  tlie  defendant  was  directed  to 
pay  out  of  the  funds  in  his  hands;  which  judgment  was  aflSrmed  by  this 
court  (113  N.  Y.  586).  Pending  the  appeal  to  it  an  order  was  made 
appointing  R.  as  receiver  and  directing  defendant  to  transfer  to  him 
all  the  property  of  the  estate  in  his  hands;  also  directing  said  receiver 
to  pay  to  plaintiffs  the  amount  of  said  judgment,  with  interest 
and  costs,  and  to  hold  the  balance  subject  to  the  order  of  the  court. 
Subsequently  plaintiffs  recovered  another  judgment,  and  by  order  the 
receivership  was  extended  to  the  second  action.  C.  thereafter  recovered 
a  judgment  against  defendant,  as  executor,  whereby,  after  reciting  the 
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appointment  of  R.  as  receiver  in  the  two  fonner  actions,  it  was  adjudged 
that  he,  '*  after  satisfying  the  obligations  of  the  said  prior  receiverships," 
pay  to  C.  the  amount  of  his  judgment.  Pending  an  appeal  from  the 
order  in  plaintiffs'  first  action,  orders  were  granted  directing  R.  to  pay 
out  of  the  fund  the  amount  of  the  second  judgment;  to  retain  sufficient 
to  pay  the  first  judgment  during  the  pendency  of  the  appeal  therefrom, 
and  to  pay  the  balance  on  C.'s  judgment.  Which  order  R.  complied 
with.  The  order  in  the  first  action  was  reversed  (115  N.  Y.  396),  and 
thereupon  R.,  paid  to  C.  the  balance  in  his  hands,  less  his  commissions 
and  expenses.  Subsequently,  on  motion  of  defendant,  whereupon  it 
appeared  that  S.  was  indebted,  at  the  time  of  her  death,  to  an  amount 
largely  exceeding  the  fund  delivered  to  R.,  he  was  ordered  to  pay 
defendant  the  amount  of  the  plaintiffs'  first  judgment,  with  interest  from 
its  date,  and  plaintiffs  were  ordered  to  refund  to  him  the  amount  of 
their  second  judgment  so  paid  to  them,  and  the  amount  retilained  by  the 
receiver  for  commissions,  etc.  Hddy  that  while  R.  was  protected  so  far 
as  the  payments  were  made  by  him  pursuant  to  the  orders,  he  had  no 
specific  directions  to  pay  out  the  amount  he  had  been  directed  to  retain 
pending  the  appeal,  as  the  direction  in  the  order  appointing  him  was 
defeated  by  its  reversal;  that  the  reversal  did  not  authorize  him  to  pay 
on  the  C.  judgment  the  amount  so  retained,  but  he  held  it  simply  sub- 
ject to  the  direction  of  the  court;  that  while  plaintiffs'  judgments  estab. 
lished  their  claims  against  the  estate,  they  had  no  right  to  appropriate 
to  their  payment  the  estate  of  the  testatrix  to  the  exclusion  of  her 
creditors;  that  the  sum  they  were  entitled  to  w^as  dependent  upon  a 
distribution  to  be  made  by  the  surrogate;  that  defendant  was  so  far  the 
representative  of  the  creditors  of  the  estate,  that  he  could,  and  it  was 
his  duty  to  take  steps  to  have  the  fund  restored  to  him  with  a  view  to 
its  proper  distribution;  that  the  receiver  was  properly  directed  to  pay 
over  the  amount  of  the  first  judgment  so  retained  by  him,  but  was  not 
chargeable  with  interest,  save  from  the  time  he  made  the  payment  there- 
from to  C. ;  that  plaintiffs  were  not  entitled  to  apply  upon  their  second 
judgment  the  money  paid  to  them  by  the  receiver,  and  were  properly 
required  to  refund  it,  but  were  not  required  to  pay  to  defendant  the 
commissions,  etc.,  of  the  receiver,  as  they  were  included  in  the  sum 
which  the  receiver  was  directed  to  restore  to  plaintiffs. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeai^  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 
1890,  which  affirmed  an  order  of  Special  Term,  the  substance 
of  which  is  hereinafter  stated. 

Fida  C.  Sharp,  the  defendant's  testatrix,  by  her  will,  which 
was  admitted  to  probate  in  April,  1885,  expressed  her  wish  and 
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direction  that  some  legitimate  business  be  carried  on  by  the 
executors  for  the  benefit  of  her  son,  and  that  her  husband  be  the 
manager  of  it  at  a  salary  of  $1,500  per  year.  One  of  the  persona 
nominated  in  the  will  as  executor  renounced,  and  letters  testa- 
mentary were  issued  to  the  defendant  alone,  who  was  husband 
of  the  testatrix  at  the  time  of  her  death.  He  thereafter 
carried  on  the  merchant  tailoring  business,  and  in  doing  so 
incurred  liability  to  the  plaintiffs  for  goods  purchased.  They 
brought  the  action  first  above  entitled  against  him  as  executor, 
and  in  June,  1886,  recovered  judgment  for  debt  and  costs, 
$1,393.42,  and  by  it  the  defendant  was  directed  to  pay  the 
judgment  out  of  the  funds  and  property  of  the  estate  of  his 
testatrix.  This  judgment  was  affirmed  (113  K  Y.  586). 
During  the  pendency  of  the  appeal  from  the  affirmance  by  the 
General  Term  of  that  judgment,  and  July  2,  1887,  on  motion 
of  plaintiffs,  an  order  was  made  by  the  Special  Term  appoint- 
ing Thomas  J.  Ritch,  Jr.,  receiver  of  the  estate  of  the  testatrix, 
and  by  it  the  defendant  was  directed  to  transfer  to  the  receiver 
all  the  money  credits  and  property  of  the  estate ;  and  it  was 
ordered  that  out  of  the  money  the  receiver  pay  to  the  plain- 
tiffs or  their  attorney  the  amount  of  the  judgment  before 
mentioned,  and  that  for  costs  entered  on  aflirmance  by  the 
General  Term,  with  interest  from  its  date  and  ten  dollars 
costs  of  the  motion,  and  hold  the  balance  of  the  money 
subject  to  the  further  order  of  the  court.  Pursuant  to  that 
order  the  defendant  handed  over  to  the  receiver  the  entire 
fund  of  the  estate,  amounting  to  $2,295,80.  The  plaintiffs 
on  May  4,  1887,  recovered  another  judgment  in  the  action 
second  above  entitled  against  the  defendant  as  executor  for 
$417.75,  and  on  July  16,  1887,  on  motion  of  the  plaintiffs 
an  order  was  made  by  the  Special  Term  appointing  the 
same  Mr.  Ritch  receiver  in  that  action  No.  2  of  the  estate  of 
defendant's  testatrix,  and  ordering  the  receivership  in  action 
No.  1  to  be  extended  to  the  other ;  and  that  upon  the  perform- 
ance of  his  duties  under  the  prior  appointment,  the  receiver 
pay  the  plaintiffs  the  amount  of  the  judgment  in  action  No.  2, 
with  interest  from  its  date  and  ten  dollars  costs  of  motion,  and 
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liold  balance  of  the  fund  subject  to  tlie  further  order  of  the 
•court.  In  February,  1888,  John  D.  Cutter  and  another  recov- 
ered a  judgment  against  the  defendant  as  executor  of  upwards 
of  $1,500,  whereby,  after  reciting  that  Ritch  had  been  so 
appointed  in  the  two  former  actions,  it  was  adjudged  that  the 
receiver,  "  after  satisfying  the  obligations  of  said  prior  receiver- 
ships, pay  to  the  plaintiffs,  or  to  their  attorney  in  this  action, 
the  amount  of  the  judgment  *  *  *  with  interest  from  its 
date."  The  defendant  appealed  from  the  order  made  in  action 
No.  1,  and  it  was  reversed  October  8,  1889  (115  N.  Y.  396). 
In  the  meantime  and  in  June,  1888,  an  order  was  made  on 
plaintiff's  motion  directing  the  receiver  to  pay  out  of  such 
fund  to  the  plaintiffs  the  amount  of  the  judgment  in  action 
No.  2,  with  interest  and  motion  costs.  And  on  tlie  same  day 
an  order  was  made  directing  him  to  pay  on  the  Cutter  judg- 
ment to  its  extent  after  paying  judgment  and  costs  in  action 
No.  2,  and  further  directing  the  receiver  to  retain  in  his  hands 
during  the  pendency  of  the  appeal  to  the  Court  of  Appeals 
from  the  judgment  in  action  No.  1,  the  amount  of  the  pricipal 
sum  of  that  judgment ;  and  that  he  should  not  during  that 
time  pay  such  amount  so  directed  to  be  retained  to  the  plain- 
tiffs in  the  latter  judgment.  On  September  5,  1888,  the 
receiver  paid  to  the  plaintiffs'  attorney  $494.17  on  account  of 
judgment  and  costs  in  action  No.  2 ;  and  on  the  same  day  he 
paid  to  the  plaintiffs'  attorney  on  account  of  the  Cutter  judg- 
ment, $408.21.  The  sum  of  these  two  payments  was  all  of 
the  funds  in  his  hands,  except  the  amount  he  was  so  directed 
to  retain.  Afterwards  and  on  the  day  the  order  in  action  No. 
1  was  reversed  by  the  Court  of  Appeals  (October  8^  1889),  he 
paid  to  plaintiffs  on  the  Cutter  judgment  the  balance  remain- 
ing in  his  hands,  less  $229.75  retained  for  his  expenses  and 
commissions  as  receiver. 

By  the  order  made  August  8,  1890,  and  which  is  the  subject 
of  this  review,  it  was  ordered  that  the  receiver  pay  to  the 
defendant,  or  his  attorney,  tlie  amount  of  the  firet  judgment  in 
action  No.  1  ($1,393.42),  and  that  for  costs  on  its  aifirmance 
by  General  Term  ($76),  and  interest  on  both  of  them  from  tlie 
SiCEELs— Vol.  LXXIX.        52 
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time  of  their  entry  respectively ;  and  that  the  plaintifEs  pay  to 
the  defendant,  or  his  attorney,  the  amount  of  the  judgment  ia 
action  No.  2  ($417.75),  with  interest  from  its  date  of  entry^ 
and  the  sum  of  $229.75  commissions  and  expenses  of  the 
receiverehip  with  interest  from  September  5,  1888,  and  ten 
dollars  (josts  of  the  motion.  The  receiver  and  the  plaintifiFs. 
respectively  appealed  from  this  order  to  the  General  Term^ 
and  on  its  affirmance  they  in  like  manner  appealed  to  this- 
court 

Walter  S,  Logan  for  appellant.  That  section  of  the  Code 
of  Civil  Procedure  providing  for  an  order  of  restitution,  where 
a  judgment  or  order  has  been  reversed  or  set  aside,  does  not 
justify  the  order  in  this  case.     (Code  Civ.  Pro.  §§  1292, 1323.) 

Alexander  V,  CairipbeU  for  respondents. 

Bradley,  J.  The  receiver  claims  that  he  paid  out  the  fund 
in  good  faith  and  in  obedience  to  orders  directing  him  to  do- 
so.  If  that  contention  is  sustained  by  the  facts,  the  claim  a& 
against  him  for  restitution  cannot  be  supported.  He  received 
the  fund  pursuant  to  the  order  made  in  action  No.  1  appoint- 
ing him  as  such,  and  directing  the  defendant  to  hand  it  over 
to  him,  and  he  made  tlie  payments  of  September  5,  1888,  of 
$494.17  on  account  of  plaintiffs'  judgment  in  action  No.  2, 
and  $408.21  on  the  (^utter  judgment  in  obedience  to  the  direc- 
tion in  orders  of  the  court,  and  by  them  he  was  protected  in  so 
doing.  Bi^t  the  amount  whicli  he  was  directed  to  retain  dur- 
ing the  pendency  of  the  appeal  from  the  judgment  in  action 
No.  1,  he  had  no  fipecific  direction  to  pay  out  except  that 
given  by  the  first  order  to  pay  it  on  the  last-mentioned  judg- 
ment ;  and  the  purpose  of  that  direction  was  defeated  when 
such  order  was  reversed  by  tlie  (burt  of  Appeals.  It  is,  how- 
ever, urged  that  on  such  reversal  the  adjudication  in  the 
Cutter  judgment  and  the  order  to  make  payment  upon  it 
remained  effectual  and  opened  the  way  for  the  payment  of  the 
balance  in  his   hands   upon   that  judgment,  but  it  may  be 
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observed  that  the  adjudication  there  was  that  tlie  receiver  pay 
the  judgment  "after  satisfying  the  obligations  of  the  prior 
receiverships,"  and  that  the  order  directed  him  to  retain  the 
amount  of  the  principal  of  the  first  judgment  drndng  the  pen- 
dency of  the  appeal  from  it  to  the  Court  of  Appeals ;  and  it 
evidently  was  contemplated  that  in  case  it  was  affirmed,  such 
amount  might  become  applicable  to  payment  upon  it.  There 
was  never  any  direction  to  otherwise  pay  it  out.  That  judg- 
ment was  affirmed,  and  as  such  remained  effectual ;  and  after- 
wards on  revei-sal  of  the  order  he  held  the  balance  so  retained 
subject  to  direction  of  the  court,  but  without  applying  to  the 
court  for  further  instructions  he  paid  it  on  the  Cutter  judg- 
ment In  this  the  receiver  was  justified  if  the  plaintiffs  in 
that  judgment  were  entitled  to  it.  It  is  insisted  they  were^ 
because  their  judgment  declaring  their  right  to  payment  out 
of  the  funds  of  the  estate,  and  the  order  before  mentioned 
recognizing  such  right  remained  undisturbed.  This  judgment 
as  well  as  those  preceding  it  established  the  claims  of  the 
plaintiffs  as  against  the  estate,  and  were  charges  upon  it  to  the 
extent  which  the  law  would  enable  them  to  enforce  them  and 
obtain  satisfaction.  It  appeared  in  tlie  papers  upon  which 
the  order  under  review  was  made,  that  there  were  creditors  of 
the  testatrix  having  unpaid  claims  amounting  to  ten  thousand 
dollars.  These  judgment  creditors,  whose  debts  were  created 
subsequently  to  her  death,  had  no  right  in  exclusion  of  her 
creditors  to  appropriate  to  the  payment  of  their  claims  the 
entire  amount  of  the  estate  of  tlie  testatrix,  and  how  much  of* 
the  fund  they  could  eventually  receive  was  dependent  upon 
the  distribution  which  the  surrogate  should  direct  after  oppor- 
tunity given  to  the  creditors  of  the  decedent  to  l>e  heard.. 
This  was  held  in  Wf/H^  v.  S/utrj)  (115  N.  Y.  396),  upon 
reversal  of  the  order.  No  greater  right  than  that  was  estab- 
lished by  the  judgments  or  derivable  from  the  orders.  And 
the  fact  that  the  C/Utter  judgment  and  the  orders  in  that  case 
and  in  action  No.  2  remained  unreversed,  was  not  in  the  way 
of  inquiry  by  the  court  into  the  situation  and  its  determina- 
tion that  they  were  not  entitled  to  the  money.     They  had  an 
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absolute  right  to  seek  and  obtain  preference  as  against  him 
personally,  who  was  executor,  for  debts  created  by  him  after 
the  death  of  his  testatrix,  but  the  fund  belonging  to  her  estate 
was  held  by  him  for  all  the  creditors  whose  claims  were  prop- 
erly chargeable  upon  it ;  and  those  parties  had  no  right  to 
make  available  to  themselves  a  preference  in  the  manner  they 
sought  to  assert  it.  These  views  do  not  proceed  upon  the 
ground  that  the  reversal  of  the  order  in  the  first  action  had 
any  effect  upon  the  existence  of  the  judgment  and  order  in 
the  Cutter  case  or  of  the  order  in  the  second  action.  The 
question  differs  in  that  respect  from  that  which  would  exist  in 
case  of  a  series  of  orders  appointing  receivers  of  the  property 
of  a  debtor  in  behalf  of  his  creditors.  Then  if  the  earlier 
orders  became  inoperative  for  any  cause,  the  advantage  of 
priority  might  fall  on  those  remaining  in  the  order  of  time 
which  they  are  made.  But  that  rule  is  not  applicable  to  a 
trust  fund,  or  the  estate  of  a  deceased  person,  the  disposition 
or  distribution  of  which,  when  the  rights  of  creditors  are 
involved,  is  governed  by  law,  which  the  trustee  cannot  effect- 
ually disregard.  While  the  executor  could  not  afford  any 
right  to  these  parties  by  his  consent,  he  was  so  far  the  repre- 
sentative of  the  creditors  that  he  could  take  steps  to  restore 
the  fund  to  its  proper  depository,  and  it  was  his  duty  to  do  so, 
with  a  view  to  its  distribution  through  the  action  of  the  tri- 
bunal having  jurisdiction  of  the  subject  of  the  administration 
of  the  personal  estate  of  deceased  persons ;  and  whatever 
rights  the  plaintiffs  in  those  judgments  have  in  the  fund  must 
be  ascertained  and  taken  through  the  exercise  of  that  jurisdic- 
tion. It  follows  that  they  had  no  legal  right  to  appropriate 
the  fund  in  question  through  the  receiverehip  sought  to  be 
created ;  and  that  the  receiver  was,  no  further  than  he  was  by 
orders  of  the  court  directed  to  do  so,  justified  in  paying  over 
to  them  the  moneys  which  came  to  his  hands.  No  satisfactory 
reason  appears  for  charging  him  with  interest  upon  the 
$1,393.42  from  the  time  of  entry  of  the  judgment  for  that 
amount,  or  with  the  costs  of  the  General  Term,  as  he  had  the 
direction  of  the  court  to  pay  over  the  entire  fund  in  his  hands 
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except  the  sum  last  mentioned.  The  conclusion  also  follows 
that  the  plaintiffs  were  not  entitled  to  the  money  paid  to  them 
by  the  receiver.  While  the  order  permitted  them  to  receive 
the  money,  the  court  properly  determined  tliat  it  established 
n3  right  to  its  appropriation  by  them  to  the  payment  of  the 
judgment  It  is  suggested  by  their  counsel  tliat  the  motion 
and  order  under  review  were  made  in  action  No.  1  only,  and, 
therefore,  restitution  of  money  received  in  No.  2  could  not 
properly  be  directed  in  the  order.  The  general  rule  goes  in 
support  of  that  contention,  but  in  the  present  case  the  jjarties 
and  their  attorneys  are  the  same  in  both  actions,  and  all  the 
facts  are  presented  by  the  depositions  and  papers  upon  which 
the  motion  was  heard.  It  does  not  appear  that  any  such  ques- 
tion was  raised  in  the  court  below,  and  under  such  circum- 
stances the  objection  now  taken  is  not  available.  But  we  see 
no  reason  why  the  plaintiffs  should  be  required  to  pay  to  the 
defendant  the  commissions  and  expenses  of  the  receiver.  The 
money  retained  by  the  receiver  pursuant  to  the  order  of  the 
court  until  he  made  the  last  payment  to  the  plaintiffs  in  the 
Cutter  judgment,  embraced  tlie  amount  of  those  commissions 
and  expenses,  and  they  were  included  in  the  sum  which  he  is 
directed  to  restore  to  the  defendant. 

The  order  as  against  the  receiver  should  be  so  modified  as  to 
require  him  to  pay  only  $1,393.42  and  interest  thereon  from 
October  8, 1889.  And  as  against  the  plaintiffs,  it  should  be  so 
modified  as  to  order  them  to  pay  only  the  sum  of  $494.17  and 
interest  thereon  from  September  5,  1888,  and  as  so  modified 
the  order  as  to  such  parties  respectively  should  be  aflSrmed. 

All  concur. 

Ordered  accordingly. 
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In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  O..  plaintiffs'  intestate,  it  appeared  that  O.  was  going  south  upon  the 
west  sidewalk  of  a  city  street  running  north  and  south,  which  is  crossed 
by  the  three  tracks  of  defendant's  railroad;  the  space  between  the  middle 
and  the  south  track  is  seven  feet.  At  the  crossing  there  were  safety- 
gates,  which  were  down  as  O.  approached.  When  they  began  to  rise- 
he  went  on;  he  could  see  nothing  south  or  west  as  he  approaolied  the 
middle  track,  his  view  being  obstructed  by  cars  standing  thereon,  one 
of  which  reached  half  across  the  sidewalk  and  projected  two  feet  beyond 
the  rails.  O.  passed  out  from  behind  this  car  into  the  space  between  the 
middle  and  south  track  and  was  struck  by  the  cross-beam  of  the  tender 
'  to  a  locomotive  on  the  latter,  which  was  backing  from  the  west;  the 
xn'oss-beam  projected  two  feet  beyond  the  track,  thus  leaving  a  space  of 
but  three  feet  between  it  and  the  car.  O.  had  no  knowledge  of  the 
locality;  he  was  walking  fast  with  his  head  down,  the  sidewalk  being 
rough;  he  did  not  look  toward  the  west  as  he  passed  beyond  the  car; 
the  bell  on  the  locomotive  was  not  rung;  the  gateman  had  begun  to 
lower  the  south  gate,  which  w^as  half-way  down  when  the  accident  hap- 
pened; he  shouted  to  O.  who  paid  no  attention.  Held,  that  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury;  that  it 
could  not  be  held,  as  matter  of  law,  that  O.,  hearing  no  bell  and  conscious 
of  no  danger,  was  bound  to  look  to  the  west  the  instant  he  passed  beyond 
the  car;  that  while  bound  to  use  his  eyes  he  was  not  bound  to  use  them 
in  a  particular  manner  or  at  a  particular  instant  of  time;  also  that  it  was 
a  question  for  the  jury  as  to  whether  he  heard  the  call  of  the  gateman. 
Woodard  v.  K  F.,  L.  K  dh  W.  R,  R  Co.  (106  N.  Y.  869);  Young  v.  K 
r.,  L.  E.  &  TT.  R,  R.  Co.  (107  id.  500),  distinguished. 

(Argued  February  24,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
October  17, 1890,  which  affinned  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  verdict  and  denied  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
Ugence  in  causing  the  death  of  Charles  Oldenburg,  plaintiffs' 
intestate. 

The  facts  are  stated  in  the  opinion. 
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James  F,  Gluck  for  appellant.  It  wba  error  to  eiibmit  the 
questions  of  negligence  in  this  ease  to  the  jury.  The  court 
should  have  nonsuited  the  plaintiff  or  directed  a  verdict  in 
fdvor  of  the  defendant.  {Becht  v.  Corhin,  92  K  Y.  670; 
Biesegal  v.  N.  Y,  C.  cfe  //.  R,  JR,  R.  Co,,  40  id.  9 ;  IlaHy 
V.  N,  r.  a  iik  TL  R,  R,  R.  Co.,  42  id.  468 ;  Cordellv.  N.  Y. 
C.  d;  H,  R  R.  R.  Co.,  70  id.  119;  Woodxird  v.  N.  F.,  Z. 
E,  &  TT.  R,  R.  Co.,  106  id.  369 ;  Yautig  v.  K  Y,,  Z.  E,  (& 
W.  R,  R.  Co.,  107  id.  500;  McDonald  v.  L.  L  R.  R.  Co., 
116  id.  546.)  A  man  cannot  absolutely  rely  upon  the  assump- 
tion that  the  defendant  will  perform  its  duty,  and  so  relying, 
disregard  entirely  all  care  for  his  own  safety.  {Ernst  v.  H. 
R.  R.  R.  Co.,  39  N.  Y.  61 ;  Wilcox  v.  7?.  R.  Co.,  39  id.  358 ; 
Grippen  v.  iV^.  Y.  C.  R.  R.  Co.,  40  id.  34;  Havens  v.  E. 
R.  R.  Co.,  41  id.  296 ;  Young  v.  N.  Y.,  L.  E.  cfe  W.  R,  R, 
Co.,  107  id.  500 ;  Palmer  v.  N.  Y.  C.  cfe  II.  R.  R.  R.  Co., 
112  id.  234 ;  Adolph  v.  C.  P.  R.  Co.,  76  id.  553 ;  CordeU  v. 
N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  70  id.  119.) 

Isa<i€  S.  Signor  for  respondents.  There  being  evidence 
on  which  the  jury  could  render  their  verdict,  the  Court  of 
Appeals  will  not  review  it.  {E'mney  v.  Gallaudet,  30  N.  Y. 
S.  R  194 ;  Greany  v.  Z.  Z  R.  R.  Co.,  101  K  Y.  420.)  The 
evidence  establishes  conclusively  that  the  defendant  was  neg- 
ligent. {Ghisshing  v.  Sharp,  96  N.  Y.  676 ;  Lijuleman  v. 
N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  3  K  Y.  S.  K.  731 ;  Callaghan 
v.  D.,  L.  &  ^y.  R.  R.  Co.,  22  id.  594;  Phillips  v.  N.  Y.  C. 
<fe  Z?.  R.  R.  R.  Co.,  25  id.  91 ;  Feeney  v.  Z.  Z  R.  R.  Co.,  116 
K  Y.  375 ;  Ryan  v.  X.  Y.  C.  &  II  R.  R,  R.  Co.,  37  Hun, 
186.)  It  is  not  a  case  where  it  was  necessary  to  plead  the 
ordinance  of  the  city  as  to  speed  of  trains,  as  the  action  was 
not  based  on  the  ordinance.  {Archer  v.  N.  Y.  C.  cfe  II.  R.  R. 
R.  Co.,  106  X.  Y.  602 ;  Van  Radden  v.  N,  Y.  C.  i&  11  R,  7?. 
R.  Co.,  30  N.  Y.  S.  R  300 ;  Dawson  v.  Sloan,  17  J.  &  S.  304.) 

Vann,  J.  Chicago  street,  in  the  city  of  Buffalo,  runs  sub- 
stantially north  and  south,  and  is  crossed  .  at  right  angles  by 
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three  railroad  tracks  operated  by  the  defendant.  The  distance 
from  the  north  rail  of  the  north  track  to  the  south  rail  of 
the  south  track  is  twenty-eight  feet  and  five  inches.  Each  of 
the  tracks  is  four  feet  eight  and  one-half  inches  between  the 
rails.  It  is  seven  feet  three  and  one-half  inches  from  the 
south  rail  of  the  north  track  to  the  north  rail  of  the  middle 
track,  and  seven  f^et  from  the  south  rail  of  the  middle  track 
to  the  north  rail  of  the  south  track.  There  are  safety  gates  at 
this  crossing,  fifty-one  feet  and  six  inches  apart,  operated  by  a 
gateman  stationed  at  the  south-west  comer.  On  each  side  of 
the  street  is  a  sidewalk  substantially  six  feet  wide  and  the  dis- 
tance from  one  sidewalk  to  the  other  is  about  fifty  feet.  The 
west  sidewalk  between  the  gates  is  also  crossed  by  two  switch 
tracks,  one  north  and  the  other  south  of  the  main  tracks 
already  mentioned,  and  extending  about  half  way  across  the 
street  before  they  are  merged  in  the  outer  main  tracks. 

On  the  15th  of  September,  1888,  at  about  one  o'clock  in  the 
afternoon,  Charles  Oldenburg,  the  plaintiffs'  intestate,  a  man 
of  mature  years,  was  walking  south  on  the  west  side  of  Chicago 
street,  and  as  he  approached  this  crossing,  the  gates  were  down 
to  enable  a  passenger  train  of  four  or  five  coaches  to  pass, 
toward  the  west  on  the  north  track.  He  stopped  until  the  last 
car  had  crossed,  and  as  the  gates  began  to  rise,  he  went  on. 
At  the  same  time  a  team  started  to  cross  from  the  south,  the 
gateman  having  shouted  to  it  to  go  ahead.  It  went  very  slowly. 
Until  Oldenburg  had  passed  over  the  middle  track,  he  could  see 
nothing  south  thereof  and  west  of  the  sidewalk  on  which  he 
was  walking,  because  his  view  in  that  direction  was  cut  off  by 
fifteen  passenger  coaches  standing  on  the  middle  track  and 
extending  westward  for  a  block  and  a  half.  The  most  easterly 
of  these  coaches  reached  half  way  across  the  west  sidewalk 
and  projected  two  feet  beyond  the  rails  of  the  track  upon 
either  side.  Thus  his  view  to  the  south-west  was  shut  off 
until  he  had  passed  by  the  end  of  the  coach,  which  would 
place  him  at  a  point  two  feet  south  of  the  middle  track. 
Until  he  reached  tliis  point,  which  was  only  five  feet  from  the 
south  track,  he  could  see  substantially  no  part  of  that  track 
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west  of  the  sidewalk.  As  he  reached  this  point,  walking 
rather  fast  and  having  no  knowledge  of  the  locality,  a  loco- 
motive with  a  tender  attached  was  almost  upon  him,  backing 
eastwardly  on  the  south  track  at  the  rate  of  ten  miles  an  hour. 
The  bell  was  probably  ringing,  but  the  passenger  train  was 
not  out  of  hearing  and  there  was  some  confusion  of  sounds. 
Had  he  stopped  and  looked  toward  the  west  at  the  instant  that 
he  reached  the  said  point,  he  could  have  seen  the  danger  in 
time  to  avoid  it,  but  less  than  two  steps  forward  brought  him 
in  contact  with  the  cross-beam  of  the  tender,  which  projected 
about  two  feet  beyond  the  rails  of  the  track  on  each  side,  and 
he  was  thrown  under  the  wheels  and  killed.  He  did  not  look 
toward  the  west  at  the  critical  moment  when  he  could  have 
seen  the  engine,  but  went  with  his  head  down,  as  if  looking 
at  the  sidewalk,  which  was  rough,  and  the  planks  composing  it 
very  uneven.  The  gateman  had  begun  to  lower  the  south 
gate,  and  it  was  half  way  down  when  the  accident  happened. 
As  he  was  lowering  the  gate,  lie  shouted  to  the  deceased  who 
paid  no  attention,  and  whether  he  heard  or  not  was  a  question 
of  fact,  under  the  circumstances.  The  space  between  the 
middle  and  south  tracks,  where  Oldenburg  could  have  stood 
without  danger  from  the  passenger  coach  behind  or  tlie  advanc- 
ing tender  in  front,  was  only  three  feet  long.  In  order  to 
reverse  this  judgment,  it  is  necessary  to  hold  that,  notwith- 
standing the  peculiar  facts  surrounding  him,  he  was  bound,  as 
matter  of  law,  while  passing  over  this  distance  of  three  feet, 
to  look  to  the  west  so  as  to  see  the  engine,  or  else  to  look  in 
front  of  him  and  up  high  enough  to  see  the  gate  as  it  began 
to  fall.  We  do  not  think  that  the  law  required  this,  but  agree 
with  the  courts  below  in  holding  that  the  question  of  contribu- 
tory negligence,  under  all  the  circumstances,  was  one  of  fact 
for  the  jury  and  not  of  law  for  the  court. 

The  deceased  did  not  enter  upon  the  crossing  until  the  flag- 
man had  not  only  given  a  signal  of  safety  by  raising  the  gates, 
but  had  also  shouted  to  the  team  in  waiting  to  go  ahead. 
Whether  he  heard  the  shout  or  not,  the  open  gate  was  virtually 
an  invitation  to  him  to  proceed  and  the  team  crossing  slowly 
SiOKELS— Vol.  LXXIX.         53 
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was  in  plain  sight  and  would  natumlly  add  to  his  confidence. 
As  said  by  this  court  in  a  recent  case :  *'  The  raising  of  the 
gate  was  a  substantial  assurance  to  him  of  safety,  just  as  sig- 
nificant as  if  the  gateman  had  beckoned  to  hira  or  invited  him 
to  come  on,  and  that  any  prudent  man  would  not  be  influenced 
by  it  is  against  all  human  experience."  {Glitahing  v.  Sharp, 
96  N.  Y.  676.)  Or,  as  laid  down  in  a  still  later  case :  "  The 
open  gate  was  an  affirmative  and  explicit  declaration  and  repre- 
sentation that  neither  train  nor  locomotive  was  approaching 
with  intent  to  pass."  {Palmer  v.  N,  T.  C.  cfe  //.  R,  R.  R. 
Co..  112  K  Y.  234,  241.) 

While  the  deceased  had  the  right  to  rely  to  a  certain  extent 
upon  the  assurance  thus  given  by  the  defendant  that  it  was 
safe  for  him  to  go  on,  it  was  still  his  duty  to  be  on  the  lookout 
for  danger,  and  to  exercise  the  same  care  that  a  man  of  ordi- 
nary prudence  would  have  exercised  under  the  same  circum- 
stances. The  degree  of  care  depended  upon  his  knowledge 
of  the  situation,  or  upon  those  facts  that  he  would  have  dis- 
covered by  the  use  of  ordinary  vigilance.  It  does  not  appear 
that  he  had  ever  seen  this  crossing  before,  or, that  he  knew 
anything  about  it,  except  what  he  observed  on  the  occasion 
when  he  met  his  death.  In  this  respect,  as  well  as  by  the 
implied  invitation  to  proceed  arising  from  the  use  of  safety 
gates,  this  case  is  easily  distinguished  from  those  relied  upon 
by  the  defendant  {Woodard  v.  iV^.  F.,  Z.  K  c&W.  R.  R. 
Co.,  106  N.  Y.  369 ;  Young  v.  K  F.,  Z.  K  <&  W.  R.  R. 
Co.,  107  id.  500.) 

It  is  claimed  that  he  should  have  looked  to  the  right,  so  as 
to  see  the  approaching  engine,  and  in  front,  so  as  to  see  the 
descending  gate,  but  can  it  be  held  as  matter  of  law  that  he 
had  time  for  this,  and  also  to  use  due  care  in  other  respects  ? 
According  to  the  evidence,  not  more  than  nine  or  ten  seconds 
elapsed  after  the  passenger  train  had  gone  by  on  the  north 
track  before  the  engine  came  down  on  the  south  track.  Dur- 
ing this  short  period  he  proceeded  to  cross,  passed  over  two 
tracks,  reached  the  third  where  be  could  not  safely  stop, 
because  at  any  time   the  passenger  coaches  standing  there 
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might  back  down  upon  him,  went  on  two  feet  further,  where 
the  strip  three  feet  long  would  have  aflForded  safety  if  he  liad 
known  it,  took  one  step  more,  and  in  the  language  of  a  wit- 
ness, "  just  as  he  gave  the  second  step  he  was  whirled  around 
and  pitched  headforemost."  Can  the  court  say  that,  knowing 
nothing  of  his  surroundings,  he  was  bound  to  look  in  any  par- 
ticular direction  while,  hearing  no  bell  and  conscious  of  no 
danger,  he  took  one  step  and  a  part  of  another?  How  long 
is  a  rapid  walker  in  taking  a  single  step  ?  How  much  time 
was  there  for  reflection  or  action  ?  Even  if  he  had  stopped 
walking,  how  could  he  have  decided  on  the  instant  just  where 
it  was  safe  for  him  to  stand  between  the  tracks  ?  It  was  his 
privilege  to  look  down  upon  the  rough  walk  so  as  to  avoid 
danger  there,  and  the  evidence  warranted  the  jury  in  finding 
that  he  did  so.  It  was  his  duty  to  look  to  the  east  where  there 
was  no  obstruction  in  sight,  but  while  he  was  bound  to  use  his 
eyes,  we  cannot  say  that  he  was  bound  to  use  them  in  a  partic- 
ular manner,  at  a  particular  instant  of  time.  We  think  that 
it  was  for  the  jury  to  take  into  consideration  all  the  circum- 
stances and  decide  whether  he  exercised  such  care  as  could 
reasonably  be  required  of  one  in  his  situation  and  with  his 
knowledge.  {Oreany  v.  Long  IsUnd  R.  B.  Co.^  101  N.  T. 
419 ;  Sher^ry  v.  New  Torh  Centred,  etc.,  B,  R.  Co,,  104  ii 
652,  657.) 

As  this  is  the  only  question,  properly  raised  by  exception, 
that  has  been  discussed  by  the  learned  counsel  for  the  defend- 
ant, the  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 
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Theresa  Wiwirowski,  as  Administratrix,  etc..  Respondent,  v. 
The  Lake  Shobe  and.  Michigan  Southern  Railway  Com- 
pany, Appellant 

While  want  of  contributory  negligence,  on  the  part  of  a  person  killed  at  a 
railroad  crossing,  may  be  established  by  inferences  drawn  from  the  cir- 
cumstances, such  an  inference  may  not  be  draw^n  simply  from  a  pre- 
sumption that  a  person  exposed  to  danger  will  exercise  care  and  prudence 
in  regard  to  his  own  safety. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  death, 
freedom  of  contributory  negligence  must  be  proved,  and  where  the  cir- 
cumstances point  as  much  to  the  negligence  of  the  deceased  as  to  its 
absence,  or  point  in  neither  direction,  a  refusal  to  nonsuit  is  error. 

The  fact  that  another  person  who  was  in  company  with  the  deceased  looked 
and  listened,  but  did  not  hear  or  see  the  approaching  train,  does  not 
establish  that  he  would  have  failed  also  had  he  looked  and  listened. 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the  death 
of  W.,  plaintiflTs  intestate,  it  appeared  that  W.,  while  passing  along  a 
city  street,  in  attempting  to  cross  one  of  defendant's  tracks,  was  struck 
and  killed  by  the  tender  of  a  locomotive  which  was  backing  down  on 
the  track  drawing  a  caboose.  It  was  dark  at  the  time,  but  quiet,  and 
lights  were  burning  in  the  cupola  of  the  caboose;  W.  had  crossed 
over  three  tracks  before  reachinpf  the  one  where  the  accident  occurred; 
some  cars  were  standing  on  the  iirst  track  which  came  within  about 
twenty  feet  of  the  street.  This  track  is  about  fifty  feet  distant  from 
that  on  which  W.  was  killed;  the  latter  is  straight  for  a  long  dis- 
tance each  way  from  the  street.  No  evidence  was  given  tending  t^ 
show  that  W.  looked  or  listened  before  reaching  defendant's  tracks; 
pfaintiff,  his  wife,  who  was  following  closely  behind  him,  testified  that 
she  looked  and  listened  when  she  first  approached  the  tracks,  but  saw 
no  light  or  car  approaching.  Held,  that  the  evidence  failed  to  show 
want  of  contributory  negligence;  and  that  a  refusal  to  nonsuit  the 
plaintiff  was  error. 

Wimrowski  v.  L.  S.  db  M.  8.  R.  Co.  (58  Hun,  40),  reversed. 

(Argued  February  24,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23, 1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  denied  a  motion  for  a 
new  trial. 
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This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence causing  the  death  of  Dazydeury  Wiwirowski,  plaintiflPs 
intestate. 

The  material  facts  are  statfed  in  the  opinion. 

Jaine^  *F.  Gluck  for  appellant.  The  plaintiff  failed  to 
establish  a  cause  of  action,  and  freedom  from  negligence  on 
the  part  of  the  defendant  was  shown  by  a  preponderance  of 
evidence.  {Rey^wlds  v.  N.  Y.  a  (&  H.  li.  B.  R,  Co.,  58  N. 
Y.  248 ;  CorcUll  v.  N.  Y.  C,  cfe  //.  R.  R.  R.  Co.,  75  id.  330; 
McDmiald  v.  Z.  7.  7?.  A*.  Co.,  116  id.  546;  Iloag  v.-iT.  Y. 
a  cfe  //.  R.  R.  R.  Co.,  Ill  id.  199 ;  BrikneU  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  120  id.  290.) 

Frank  R.  Perkins  for  respondent.  The  question  of  defend- 
ant's negligence  was  properly  submitted  to  the  jury.  {Mei^in 
V.  M.  R.  Co.,  48  Hun,  609;  DaiiieU  v.  Z.  Z  R.  T.  Co.,  28 
K  Y.  S.  K.  87 ;  Wall  v.  D.  Z.  cfe  W.  R.  R.  Co.,  28  id.  132.)  It 
cannot  be  said  that  the  fact  that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intestate  was  proved  so 
clearly  that  there  was  nothing  for  the  jury  to  determine,  and 
it  became  a  question  of  law.  {Galcin  v.  New  York,  112  N.  Y. 
223 ;  Palmer  v.  Dearmg,  83  id.  7 ;  Ho^orney  v.  B.  C.  R.  R. 
Co.,  27  N.  Y.  S.  R.  49 ;  Beckwith  v.  N.  Y.  C.  dh  H.  R.  R.  R. 
Co.,  28  id.  130.)  The  question  as  to  the  intestate's  being  a  tres- 
passer on  the  defendant's  tracks  was  properly  submitted  to  the 
jury.  {Elwood  v.  W.  U.  T.  Co.,  45  N.  Y.  549 ;  Ha^kford  v.  N. 
Y.  C.  cfe  H.  R.  R.  R.Co.,  53  id.  654 ;  Smith  v.  Carr,  55  id.  678 ; 
IL-yne  v.  Blair,  62  id.  19.)  The  intestate  was  not  bound 
to  see  or  hear  the  train,  but  in  the  exercise  of  reasonable  care 
and  prudence  to  look  and  listen.  This  may  be  shown  in 
various  ways  from  the  circumstances,  or  there  may  be  such  an 
inference  of  reasonable  caution  as  will  require  a  submission  to 
the  jury  {Johnson  v.  II.  R.  R.  R.  Co.,  20  K  Y.  68; 
Greany  v.  Z.  Z  R.  R.  Co.,  101  N.  Y.  422 ;  Shei^y  v.  N.  Y. 
C.  i&  H.  R.  R.  R.  Co.,  104  id.  652 ;  Hart  v.  H.  R.  B.  Co., 
80  id.  623 ;    Galmn  v.   City  of  'New   York,  112  id.  228 ; 
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Buhrens  v.  B.  D.  R,  R,  Co.,  53  Hun,  572 ;  Young  v.  N.  T., 
Z.  E.  dk  TT.  R.  R.  Co.,  107  N.  Y.  500 ;  Woodivard  v.  iT.  F., 
Z.  K  ik  W.  R.  R.  Co.,  106  id.  369.)  The  general  verdict 
for  the  plaintiff,  by  intendment  t)f  law,  settled  in  favor  of  the 
prevailing  party  every  question  of  fact  litigated  upon  the 
trial,  and  the  court  will  not  intend  that  the  jury  found  either 
of  the  issues  in  favor  of  the  unsuccessful  party  for  the  purpose 
of  overturning  the  verdict.  (  Wolf  v.  G.  F.  his.  Co.,  43  Barb. 
405 ;  Van  Pelt  v.  Otter,  2  Sweeny,  206  ;  Rhodes  v.  BuntSy 
21  Wend.  19.)  Tlie  question  as  to  whether  the  bell  was  rung 
was  litigated  on  the  trial  and  properly  submitted  to  the  jury. 
{Greanyy.  Z.  I.  R.  R.  Co.,  101  N.  Y.  422;  S'qyple  v.  Stat^, 
99  id.  290 ;  Dean  v.  M.  E  R.  Co.,  119  id.  550 ;  Kearney  v. 
Mayor,  etc.,  92  id.  621.)  There  was  sufficient  evidence  in  the 
circumstances  of  the  absence  of  any  contributory  negligence 
on  the  part  of  the  plaintiff's  intestate  to  require  the  submission 
of  that  question  to  the  jury.  (Johnson  v.  H.  R.  R.  R.  Co., 
20  K  Y.  74 ;  GaZvln  v.  Mayor,  etc.,  112  id.  228 ;  Palmer  v. 
Bearing,  93  id.  7 ;  Hoffman  v.  U.  F.  Co.,  47  id.  186 ;  McGovem 
V.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  67  K  Y.  421 ;  Dolan  v.  D. 
cfe  n.  C  Co.,  71  id.  228;  Blaiser  v.  N.  Y,  Z.  E,  <&  W.  R. 
R.  Co.,  17  K  Y.  S.  R  145 ;  Tucker  v.  ^\  Y.  C.  iSk  n.  R.  R. 
R.  Co.,  33  id.  863 ;  Parsons  v.  N.  Y.  C.  i&  H.  R.  R.  R.  Co., 
113  K  Y.  355.) 

Haight,  J.  On  the  evening  of  October  27,  1888,  at  about 
half -past  six  or  seven  o'clock,  the  plaintiff,  with  her  husband 
and  a  neighbor  named  Jacobowski,  were  walking  across  the 
defendant's  tracks  along  the  southerly  sidewalk  of  Oneida 
street  in  the  city  of  Buffalo.  They  first  approached  the  tracks 
of  the  New  York  Central  railroad,  three  in  number,  which 
they  passed  in  safety.  They  then  entered  upon  the  defend- 
ant's west-bound  track,  and  whilst  attempting  to  cross  that  the 
two  men  were  struck  by  tlie  tender  of  a  locomotive  and 
killed.  The  locomotive  was  backing  into  the  city  from  East 
Buffalo,  drawing  a  caboose.  On  the  first  of  the  Central  tracks 
some  cars  were  standing  which  came  to  within  about  twenty 
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feet  of  Oneida  street.  A  passenger  train  had  just  passed  east 
on  the  Central  tracks,  the  rear  lights  of  which  were  at  Mont- 
gomery street,  the  next  street  east  of  Oneida  street,  as  the 
defendant's  engine  passed  that  street.  At  the  time  of  the 
accident  it  was  dark,  and  there  was  a  conflict  in  the  evidence 
as  to  whether  the  usual  signals  were  given,  making  the  question 
of  the  defendant's  negligence  one  for  the  jury. 

The  only  question  which  we  are  called  upon  to  consider 
pertains  to  the  contributory  negligence  of  the  plaintiffs  intes- 
tate. Upon  this  branch  of  the  case  the  testimony  given  in 
support  of  the  verdict  was  by  the  plaintiflf,  and  is  as  follows : 
"  The  two  men  went  ahead  of  me,  and  I  went  behind  them. 
When  we  came  to  the  railroad  tracks  I  did  not  see  any  car  or 
hear  any  noise.  A  car  came  along  and  killed  my  husband  and 
the  other  man  with  him,  and  then  I  fell  down  and  don't  know 
what  after  that  happened.  We  were  on  tlie  sidewalk  on 
Oneida  street  when  the  car  hit  them.  I  was  about  tliree  feet 
behind  the  men  at  the  time.  I  did  not  see  any  flagman  or 
hear  anyone  call  to  me,  nor  hear  any  bell  or  whistle,  or  see 
any  light.  I  saw  the  men  after  the  car  had  passed  over  them. 
It  was  dark  at  that  time."  On  her  cross-examination  she  testi- 
fied that  "We  went  along  quiet;  we  were  not  talking. 
Everything  was  quiet  all  around  there ;  all  the  way  in.  Along- 
side the  tracks  were  some  cars,  on  which  one  of  the  tracks  I 
can't  exactly  tell.  My  best  recollection  is  they  were  on  the 
first  track  we  passed,  about  twenty  feet  back  from  Oneida 
street,  and  it  was  on  the  fourth  track  after  we  parsed  the  first 
track  that  my  husband  was  killed.  We  walked  along  on  this 
space  and  down  on  the  other  side  of  these  cars.  We  came  right 
down  across  the  tmcks  and  my  husband  was  struck  on  the 
fourth  track."  After  the  plaintiff  had  rested  the  defendant's 
counsel  requested  the  court  to  direct  a  verdict  upon  the  ground 
that  the  plaintiff  had  failed  to  make  out  a  cause  of  action.  The 
court  reserved  its  decision  and  permitted  the  plaintiff  to  be 
again  recalled  to  give  further  testimony.  She  was  then  asked 
how  she  knew  that  there  were  no  lights,  and  answered  that  she 
noticed  that  there  were  none.     And  when  asked  how  did  she 
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notice  it,  answered  "  I  looked  at  one  side  and  the  other,  looked 
each  way.  I  saw  no  light  or  any  ear.  I  didn't  see  any  car 
coining."  This  was  all  of  the  evidence  given  on  behalf  of  the 
plaintiff  bearing  upon  the  question.  It  will  be  observed  that 
she  says  that  she  looked  "  when  we  came  to  the  railroad  tracks." 
From  this  we  understand  that  she  looked  as  they  came  to  the 
first  of  the  Central  tracks.  The  defendant's  track,  upon  which 
her  husband  was  killed,  was  the  fourth  track,  a  distance  of  about 
fifty  feet  from  the  first  of  the  Central  tracks.  It  does  not 
appear  that  she  looked  or  Ustened  after  this  time  but  followed 
along  about  three  feet  behind  her  husband  and  his  companion 
until  they  were  struck.  At  the  place  of  the  accident  the  tracks 
of  the  defendant  were  straight  for  a  distance  of  1850  feet  east 
and  3200  feet  west.  No  evidence  was  given  tending  to  show 
whether  the  plaintiff's  intestate  looked  or  listened  before  enter- 
ing upon  the  defendant's  tracks. 

The  trial  court  appears  to  have  been  of  the  opinion  that  the 
testimony  of  the  plaintiff  as  to  the  observations  made  by  her 
were  sufficient  to  excuse  her  husband  from  the  exercise  of  the 
care  and  prudence  that  the  law  called  for  under  such  circum- 
stances. If  this  were  the  rule  it  would  hardly  answer  in  this 
case,  for  her  own  statement  does  not  show  that  she  exercised 
vigilance  or  even  ordinary  care  in  the  use  of  her  eyes  and  ears 
in  approaching  the  defendant's  track.  True,  she  looked  both 
ways  and  saw  nothing  when  she  first  approached  the  tracks, 
but  had  she  again  looked  and  listened  after  she  had  crossed  the 
fii-st  two  or  three  tracks  she  might  have  discovered  the  approach 
of  the  defendant's  train.  It  M-as  running  at  a  speed  of  between 
four  and  five  miles  per  hour.  The  lights  in  the  cupola  of  the 
caboose  were  burning,  and  even  though  there  was  no  light 
upon  the  rear  of  the  tender,  or  bell  sounded,  she  might  have 
heard  the  tread  of  the  train  as  well  as  have  seen  the  approach- 
ing  lights  in  the  caboose. 

But  we  do  not  understand  that  vigilance  or  care  upon  the 
part  of  the  plaintiff  relieved  her  husband  from  himself  exer- 
cising care  and  prudence.  The  i*act  that  she  looked  and  saw 
nothing  may  be  some  evidence  tending  to  show  that  he  could 
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not  have  seen  liad  he  looked,  provided  his  chances  for  observa- 
tion were  the  same  as  hers.  It  does  not,  however,  follow  that 
because  slie  failed  to  see  and  hear  he  would  have  failed  also 
had  he  looked  or  listened.  It  is  undisputed  that  after  passing 
the  first  of  the  Central  tracks  there  was  nothing  to  obscure  the 
vision,  other  than  the  darkness  that  prevailed,  for  a  long 
distance,  and  there  was  nothing  to  obstruct  the  sound.  She 
was  walking  closely  behind  the  two  men,  within  three  feet 
Tlieir  bodies  to  some  extent  might  have  obscured  her  vision 
as  they  were  approaching  the  defendant's  track.  Their  oppor- 
tunity to  see  and  hear  was,  therefore,  better  than  hers.  They 
were  in  a  known  place  of  danger,  and  had  they  exercised  their 
senses  under  the  circumstances  it  is  at  least  probable  that  they 
would  have  both  seen  and  heard  the  approaching  train. 
Freedom  from  contributory  negligence  cannot  be  assumed. 
{McDonald  v.  Lo7ig  Island  Railroad  Co,^  116  N.  Y.  546- 
650;  Ddbllns  v.  Brmon,  119  id.  188.) 

The  burden  of  showing  that  the  plaintiffs  intestate  was  free 
from  contributory  negligence  rested  uix)n  the  plaintiff.  It  is 
true  that  the  want  of  negligence  may  be  established  from 
inferences  which  may  be  properly  drawn  from  the  surround- 
ing facts  and  circumstances,  as  in  the  case  of  Galvin  v.  May(yr^ 
etc,  (112  N.  Y.  223).  But  such  inference  cannot  be  drawn 
from  a  presumption  that  a  person  will  exercise  care  and  pru- 
dence in  regard  to  his  own  life  and  safety,  for  the  reason  that 
human  experience  is  to  the  effect  that  persons  exposed  to 
danger  will  frequently  forego  the  ordinary  precautions  of 
safety.  And  when  the  circumstances  point  as  much  to  the 
negligence  of  the  deceased  as  to  its  absence,  or  point  in  neither 
direction,  a  nonsuit  should  be  granted.  {Cordell  v.  iV^.  J''.  C, 
<&  IL  R.  R.  R.  Co,,  75  K  Y.  330.  See  also  Rexjnddn  v.  N. 
r.  (7.  A  IL  R.  R,  R.  Co.,  58  N.  Y.  248;  Iloag  v.  N.  Y,  C. 
<&  IL  R.  R.  R,  Co.,  Ill  id.  199 ;  Rand  v.  Smith,  113  id.  378.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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George  Cocks  et  al.,  EespondentB,  i).  Phebe  C.  Haviland, 

Appellant. 

The  mere  fact  that  one  of  two  or  more  executors  or  trustees  is  passive,  and 
does  not  participate  in  the  administration  or  interfere  with  the  acts  of 
his  co-executors  in  taking  possession  of  the  property  and  collecting 
moneys  of  the  estate,  will  not  charge  him  with  liability  for  waste  by 
them;  it  must  appear  that  he  had  some  reason  to  apprehend  that  such 
might  be  the  consequence  of  their  acts. 

I>efendant  was  one  of  six  executors  of  a  will,  letters  testamentary  were 
issued  to  all;  two  of  them,  C.  &  B.,  took  charge  and  possession  of  the 
estate  and  assumed  to  administer  it.  No  portion  of  the  assets  came 
into  defendant's  hands,  except  what  she  received  as  the  share  of  the 
residuary  estate  given  her  by  the  will,  and  she  took  no  active  part  in  the 
management.  The  will  directed  that  the  share  of  D.,  one  of  the  bene- 
flciaries  and  also  one  of  the  executors,  should  be  invested  by  the  exec- 
utors upon  bond  and  mortgage,  the  income  applied  during  his  life  to 
the  support  of  his  family,  and  on  his  decease  the  share  to  go  to  plain- 
tiffs, his  children.  0.  &  B.  divided  the  estate  into  shares  as  directed,  and 
paid  over  to  the  beneficiaries,  except  D.,  their  shares.  At  that  time  all 
of  the  beneficiaries  were  present.  The  property  apportioned  and  set 
apart,  as  the  share  of  D.  was  examined  by  him  and  handed  over  to  B.  to 
care  for.  It  was  not  invested  as  directed  by  the  will,  but  was  misappro- 
priated by  C .  &  B.  who  were  copartners.  About  eight  years  after  the 
issuing  of  letters  testamentary  they  failed.  It  did  not  appear  that  up  to 
the  time  of  the  failure  there  was  anything  to  excite  suspicion  that  they 
were  not  prudent  and  reliable  business  men.  In  an  action  brought  by 
plaintiffs  to  recover  said  share,  held,  that  the  fact  did  not  justify  a  find- 
ing of  such  negligence,  on  the  part  of  the  defendant,  as  to  render  her 
liable. 

The  will  directed  an  investment  for  the  testator's  widow.  The  investment 
was  not  made  by  C.  &  B.  as  directed,  but  in  another  security.  Defend- 
ant remonstrated  against  this  at  the  time,  but  took  no  action  to  compel 
a  proper  investment;  no  loss  resulted  therefrom.  Four  years  before  the 
failure  of  C.  &  B. ,  defendant  kne^y  that  they  had  not  made  any  other 
investment  of  the  fund,  and  she  then  joined  in  an  undertaking  to  the 
widow  that  her  annuity  should  be  paid.  Held,  that  these  facts  were 
not  sufficient  to  charge  defendant  with  the  want  of  due  care  and 
caution. 

EarU  v.  E(irle  (93  N.  Y.  1()4);  Ennimjton  v.  Walker  (99  id.  626),  distin- 
guishcd. 

(Argued  February  26,  1891;  decided  March  10,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  18, 1890,  wliich  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee  made  pursu- 
ant to  an  interlocutory  judgment. 

In  June,  1868,  John  Cocks  died  leaving  his  will,  which  was 
shortly  after  admitted  to  probate,  and  by  it  he  directed  the 
executors  to  invest  such  sum  upon  bond  secured  by  mortgage 
on  real  estate  in  Westchester  county  as  would  net  an  income 
of  $1,000  per  year,  to  be  paid  to  his  wife  Adelia  semi-annually 
so  long  as  she  should  remain  his  widow,  unmarried  and  no 
longer,  in  lieu  of  dower. 

He  gave  to  his  daughter  Anna  $3,000.  Tlie  residue  of  his 
property  he  gave  and  devised  to  his  five  children,  David  Cocks, 
Harrison  Cocks,  Phebe  C.  Haviland,  Mary  Barlow  and  Anna 
Cocks,  with  direction  that  the  share  of  his  son  David  should 
be  invested  in  real  estate  or  upon  bond  and  mortgage  by  the 
executors  and  the  income  be  applied  to  the  support  of  him, 
his  wife  and  children  during  his  life,  and  on  his  decease  such 
share  to  go  to  the  children  of  David.  He  empowered  the 
executors  to  sell  liis  property,  real  and  personal,  and  appointed 
his  wife,  his  five  children  before  mentioned  and  his  sons-in-law 
Daniel  E.  Haviland  and  George  J.  Barlow,  the  executors  of 
his  will.  Letters  testamentary  were  issued  to  all  of  the  persons 
so  appointed  by  the  will.  David  Cocks  died  in  1881,  leaving 
the  plaintiffs,  his  children,  sui'viving  him.  Tlie  one-fifth  of 
the  residuary  estate  given  for  the  benefit  of  David  and  his 
family  was  not  invested  as  directed  by  the  will,  but  all  of  it, 
except  $1,500  was  appropriated  by  Harrison  Cocks  and  Bar- 
low, two  of  the  executors,  to  their  own  use,  and  in  1876  they 
failed  and  were  thereafter  insolvent.  This  action  was  brought 
in  1889  to  recover  the  share  which  by  the  will  the  plaintiffs 
were  to  take  on  the  death  of  their  father.  And  while  all  the 
surviving  executors  were  named  as  parties  defendant  in  the 
summons,  service  was  made  only  upon  the  appellant  and 
Daniel  E.  Haviland,  her  husband.  As  to  the  latter,  the  coin- 
plaint  was  dismissed,  and  by  the  interlocutory  judgment  it 
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was  determined  that  the  appellant  should  pay  to  the  plaintifis 
the  amount  to  which  by  the  will  they  were  entitled,  and  to  ascer- 
tain what  that  was  a  reference  was  ordered,  and  the  referee 
reported  that  the  residuary  estate  amounted  to  $106,391.60, 
and  that  one-fifth  of  it  (less  the  $1,500),  and  interest  from  the 
time  of  David's  death  to  date  of  the  report,  amounted  to 
$28,590.46.  The  report  was  confirmed  and  judgment  for  that 
sum  directed  and  entered  against  the  defendant 
Further  facts  are  stated  in  the  opinion. 

Thom<i8  NeUon  for  appellant.  A  conclusive  bar  to  the 
maintenance  of  this  action  is  that  the  claims  for  which  this 
suit  is  brought  have  already  been  tried  and  adjudged  by  a 
competent  tribunal  in  the  proceeding  before  the  surrogate  of 
Westchester  county,  in  which  he  made  his  decree.    {Emhui^y  v. 

Conruyr,  3  K  Y.  522  ;  In  re  Hood,  90  id.  512 ;  In  re  Niles,  113 
id.  556  ;  O'Connor  v.  Iliggin^^  Id.  516.)  Independent  of  the 
prior  adjudication  conclusively  absolving  Mrs.  Ilaviland  from 
any  liability  to  the  plaintiffs  in  this  case,  the  evidence  exoner- 
ates her,  and  the  court  erred  in  charging  her.  {McCahe  v. 
Fowler,  84  N.  Y.  318;  Adair  v.  Brinvrner,  74  id.  561 ;  Orm- 
i^ton.  V.  Olcott,  84  id.  346;  Croft  y.  WiUiams,  88  id.  384; 
Paulding  v.  Sharkey,  Id.  432 ;  Bruen  v.  GUlitU,  115  id.  16; 

Wihnerding  v.  McKesson^  103  id.  329.)  Mrs.  Haviland 
should  not  be  chargeable  because  of  any  knowledge  she  may 
have  had  of  the  investment  made  by  Cocks  &  Barlow  in 
western  mortgages  to  produce  the  widow's  annuity.  {Enierson 
V.  Bowers,  14  N.  Y.  454;  Croft  v.  WiUiams,  88  id.  391; 

Wilmerding  v.  NcKemon,  103  id.  340.)  This  action  is 
brought  and  judgment  is  given  agamsr  Mrs.  Haviland  for 
damages  for  neglect  of  duty  alone,  not  for  refusal  to  pay  a 
legacy.  It  is,  therefore,  as  against  all  the  plaintiffs  who  were 
adults  on  the  14th  of  March,  1888,  barred  by  the  Statute  of 
Limitations.  {Buthr  v.  Johnson,  111  N.  Y.  204;  Code  Civ. 
Pro.  §§  396,  1819.) 

Thomas  Havilund  for  respondents.  If  any  duty  is  imposed 
u})ou  executors  by  the  terms  of  a  will  or  any  power  conferred 
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upon  them,  not  appertaining  to  the  duties  of  executor,  a 
trust  is  created ;  and  the  power  of  a  trustee  thus  imposed 
upon  him,  are  not  incident  to  his  office  of  executor,  but  belong 
to  an  entirely  distinct  character,  that  of  trustee.  {Hurlhirt 
V.  Durant,  88  N.  Y  121 ;  Ward  v.  Wa^d,  105  id.  68  ;  Code 
Cir.  Pro.  §§  2818,  2819.)  Defendant  is  responsible  for  the 
non-performance  of  her  duty  under  the  will.    {Remington  v. 

Walker,  99  N.  Y.  626  ;  likrU  v.  Earls,  93  id.  113 ;  WUmer* 
ding  v.  McKesson,  103  id.  329.)  This  action  is  not  barred 
by  the  Statute  of  Limitations.     (Code  Civ.  Pro.  §  1819 ;  In  re 

Van  Dyke,  44  Hun,  394.) 

Bradley,  J.  The  main  defense  is  founded  upon  the  alleged 
fact  and  assertion  that  the  defendant  did  not  participate  in  the 
administration  of  the  estate  of  the  decedent,  and,  therefore,  that 
she  was  not  chargeable  with  liability  for  the  failure  to  make  the 
investment,  as  directed  by  the  will,  of  the  share  to  which  the 
plaintiffs  were  entitled  on  the  death  of  their  father  David  Cocks, 
or  for  the  devastavit  of  the  two  executors  who  took  charge  of 
the  estate  and  assumed  to  administer  it.  Upon  this  subject  it 
appears  and  the  trial  court  found  that  Harrison  Cocks  and 
George  J.  BarJow,  immediately  after  the  testator's  death,  took 
actual  possession  of  his  assets  and  property,  and  that  they  at 
once  became  and,  until  the  time  of  the  failure  in  1876,  con- 
tinued to  be  the  acting  executors  of  the  will,  and  that  during 
that  time  no  portion  of  the  asset-s  came  into  the  hands  of  Mrs. 
Haviland,  except  that  which  she  received  as  and  for  her  share 
of  the  residuary  estate,  and  that  she  took  no  active  part  in  the 
management  of  the  estate,  but  left  its  management  entirely  in 
the  hands  of  those  two  executors.  The  proposition  is  well 
settled  that  the  mere  fact  that  one  of  two  or  more  executors 
or  trustees  is  passive  and  does  not  interfere  with  the  act  of  his 
co-executors  in  taking  possession  of  the  property  and  collecting 
moneys  of  the  estate,  will  not  charge  him  with  liability  for 
waste  by  them,  unless  he  has  some  reason  to  apprehend  that 
such  may  be  the  consequence  of  their  taking  it  and  making 
such  collections.     {Bnien  v.  Oillet,  115  N.  Y.  10.)    There 
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is  no  finding  or  evidence  to  warrant  the  conclusion  that  the 
character  and  habits,  business  or  otlierwise,  of  Harrison  Cocks 
and  Barlow  were  apparently  such  as  to  create  suspicion  in  the 
mind  of  the  defendant  that  they  were  not  prudent,  reliable 
and  responsible  business  men,  until  their  failure  in  1876,  about 
eight  years  after  they  had  assumed  the  administration  of  the 
estate  under  the  will.  In  the  meantime,  they  had  divided  it 
into  shares  and  handed  over  to  the  beneficiaries,  except  David, 
their  portions  of  the  residuary  estate.  And  on  the  occasion 
whea  the  bulk  of  it  was  so  divided  all  of  them  inckiding  David 
were  present,  and  tlie  share  for  his  family  was  apportioned  and 
set  apart  by  those  two  acting  executors.  It  was  then  by  David 
examined  and  handed  to  Barlow  to  be  taken  care  of.  There 
was  no  participation  of  Mrs.  Haviland  in  the  matter  other  than 
to  receive  the  share  apportioned  to  her  by  them.  It  is  not 
claimed  that  by  any  act  of  hers  she  became  chargeable  to  the 
plaintiffs,  but  that  her  liability  arose  from  negligence  on  her 
part  to  perform  the  duty  imposed  upon  her  by  the  will,  and 
which  she  assumed  by  the  acceptance  of  letters  testamentary ; 
and  that  such  neglect  was  in  the  failure  to  make  the  investment 
of  the  share  to  which  the  plaintiffs  were  eventually  entitled. 
It  is  true  that  by  the  will  the  duty  was  devolved  upon  the 
executors  alike  to  observe  and  execute  all  of  its  provisions,  but 
one  is  not  liable  for  the  misconduct  or  neglect  of  another  to 
which  the  former  has  in  no  manner  contributed  nor  by  any 
act  has  enabled  him  to  violate  his  duty  or  lo  neglect  its  per- 
formance to  the  prejudice  of  the  beneficiaries  of  the  trust 
The  defendant  did  ilothing  to  place  tlie  funds  or  property  in 
the  control  of  the  two  acting  executors  or  to  give  to  them  its 
management.  This  they  assumed,  and  she  did  not  attempt  to 
obstruct  their  administration  of  the  estate.  The  court  deter- 
mined, as  conclusion  of  law,  that  by  her  neglect  to  perform 
her  duty  in  respect  to  tlie  investment  of  the  one-fifth  of  the 
amount  of  the  residuary  estate  for  the  benefit  of  the  plaintiffs, 
the  defendant  became  liable  to  them  for  that  amount,  or  so 
much  thereof  as  was  not  invested  pursuant  to  tlie  direction  of 
the  wilL     This  conclusion  rests  upon  the  mere  omission  of 
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Mrs.  Haviland  to  act  for  the  accomplishment  of  that  object, 
And  to  consummate  it.  The  rule  of  liability  does  not  go  so 
far  as  to  charge  an  executor  having  none  of  the  funds  of  an 
estate  in  his  possession  or  under  his  control,  with  the  conse- 
quences of/ the  neglect  or  failure  of  his  co-executor  to  make 
the  disposition  by  investment  or  otherwise  of  the  subject  of 
.the  trust  pursuant  to  the  direction  of  a  will  where  the  latter 
lawfully  has  the  entire  fund  in  his  hands  and  assumes  its 
management,  unless  there  is  some  occasion  to  suspect  that  he 
has  or  may  fail  to  execute  the  will  in  that  respect      {Croft  v. 

WUUams.  88  K  Y.  384 ;  Oritiistan  v.   Oleott,  84  id.  339 ; 

WUmefrding  v.  McKesson^  103  id.  329.)  When  it  was  estal)- 
lished  that  witliout  aid  of  the  defendant  the  two  executors, 
Harrison  Cocks  and  Barlow,  took  the  property  of  the  estate  into 
their  hands  and  assumed  the  active  duty  of  its  management ;  that 
none  of  it  came  to  her  possession ;  and  that  she  was  merely 
passive  in  respect  to  it,  the  burden  was  cast  upon  the  plaintiffs 
to  prove  some  facts  or  circumstances  having  relation  to  the  char- 
acter or  habits  of  those  persons,  or  to  the  manner  they  apparently 
were  execiiting  the  trust,  w^iich  would  fairly  justify  suspicion 
that  they  were  or  might  be  chargeable  with  its  mismanage- 
ment In  that  case  it  may  be  tliat  their  co-executor  would 
be  called  upon  to  investigate,  and,  if  necessary,  to  cause  them 
to  render  an  account  and  thus  present  the  condition  of  the 
fund  with  a  view  to  such  direction  as  the  situation  should 
require  for  its  protection  and  the  proper  disposition  of  it. 
There  was  no  fact  found,  nor  does  there  appear  to  have  been 
any  evidence  to  pennit  the  conclusion  that  Mrs.  Haviland, 
before,  the  failure  of  the  firm  of  Cocks  &  Barlow  (composed 
of  the  two  acting  executors),  had  any  reason  to  suppose  or 
apprehend  that  they  would  divert  the  fund  set  apart  for 
David's  family  from  the  purpose  directed  by  the  will.  It  is, 
however,  found  that  they  failed  to  make  the  investment  for 
the  benefit  of  the  widow  as  directed  by  the  will ;  but  that  they 
did  invest  for  that  purpose,  at  the  rate  of  ten  per  cent  interest, 
$10,000,  secured  by  mortgage  upon  land  in  the  state  of  Wis- 
consin ;  and  that  although  the  defendant' remonstrated  against 
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Buch  investment  before  it  was  made  she  took  no  action  to 
compel  them  to  make  a  proper  investment  of  that  fund.  Thi& 
had  relation  to  the  matter  of  the  income  for  the  widow  and 
the  investment  which  the  will  directed  to  be  made  to  produce 
it.  The  investment  so  made  in  violation  of  the  trust  was  not 
assented  to  by  the  defendant.  No  loss  resulted  from  it.  It  is 
not  seen  how  the  taking  of  that  security  upon  the  Wisconsin  . 
land  would  alone  furnish  to  a  prudent  and  reasonably  cautions 
person  suspicion  that  the  executors  taking  it  had  failed  or 
would  neglect  to  properly  execute  the  will  in  respect  to  the 
fund  in  which  David  and  his  family  were  interested.  And 
the  same,  in  connection  with  it,  may  be  said  of  the  fact  that 
the  defendant  knew  as  late  as  1872  that  no  other  investment 
had  been  made  for  the  benefit  of  the  widow,  and  that  she  then 
joined  with  four  other  executors  (including  Harrison  Cocks 
and  Barlow)  in  an  undertaking  to  the  widow  that  her  annuity 
should  be  paid.  This  may  well  have  been  executed  by  the 
defendant  upon  tlie  faith  that  the  acting  executors  would  pro- 
vide for  and  see  to  the  payment  of  tJbe  annuity.  This  matter 
was  independent  of  the  duty  in  respect  to  the  one-fifth  which 
is  the  subject  of  this  action.  There  is  no  finding  of  any  specific 
fact  which  tends  to  charge  the  loss  of  the  funds  in  question  or 
failure  to  invest  it  to  any  negligence  of  the  defendant  other 
than  that  she  passively  pennitted  the  two  acting  executors  to 
have  the  exclusive  management  of  the  trust  created  by  tlie 
will.  There  may  be  cases  where  an  executor  cannot  passively 
permit  his  co-executor  solely  to  control  the  management  of  an 
estate  without  becoming  responsible  for  his  failure  to  properly 
execute  the  will  to  the  prejudice  of  its  beneficiaries,  but  that 
depends  upon  something  further  than  the  mere  fact  that  letters 
testamentary  have  been  issued  to  and  accepted  by  the  former. 
This  rule  is  distinctly  recognized  in  the  cases  before  cited. 
The  conclusion  that  by  the  negligence  of  the  defendant  she 
became  liable  to  the  plaintiffs  for  the  amount  uninvested  of 
the  one-fifth  of  the  residuary  estate  given  them  by  the  will, 
seems  not  to  be  supported  by  the  facts  appearing  in  the  record 
before  us. 
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In  £arle  v.  ^rle  (93  N.  Y.  104)  the  executor  who  sought 
to  relieve  himself  from  liability  had  not  only  joined  in  an  ' 

accounting  charging  himself  jointly  with  his  co-executor,  but  i 

he  had  been  somewhat  active  in  tlie  matters  of  the  trust,  and  i 

negligently  had  permitted  persons  not  executors  to  have  more 
or  less  charge  of  the  funds,  and  besides  that,  his  co-executor 
was  a  woman  of  feeble  health  and  without  business  experience. 
That  case  does  not  seem  applicable  to  the  situation  in  the 
present  one.  Nor  in  view  of  the  facts  upon  which  it  was 
founded  is  the  proposition  declared  in  Remington  v.  Walker 
(99  N.  Y.  626)  essentially  applicable  to  the  case  at  bar. 

The  facts  as  represented  by  the  findings  of  the  court  or  by  I 

the  evidence  do  not,  we  think,  justify  the  conclusion  that  the 
defendant  was  charged  with  liability  for  the  loss  to  the  plain- 
tiffs occasioned  by  the  default  and  misconduct  of  the  two 
acting  executors. 

The  final  and  interlocutory  judgments  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


Blanche  L.  Andrews,  Respondent,  v.  William  C.  Brewsteb 
et  al.,  Executors,  etc..  Appellants. 

PlaintifT,  who  was  entitled  to  a  share  in  the  estate  of  C,  presented  a  claim 
against  his  executor  B.  for  the  aUeged  negligent  failure  of  the  latter  to 
rent  certain  real  property  belonging  to  said  estate.  In  consideration  of 
the  payment  to  her  by  B.  of  her  share  in  the  estate  and  his  parol  agreement 
that  he  would  leave  her  a  share  of  his  own  estate,  equal  to  that  he  should 
leave  H.  and  K.,  and  that  it  would  amount  to  more  than  sufficient  to  com- 
pensate her  for  any  loss  she  had  sustained,  plaintiff  conveyed  to  B.  her 
interest  in  the  estate  and  executed  a  written  release  of  all  claims  against 
B.  on  account  of  the  loss  of  rent.  B.  died,  leaving  a  will,  by  which  he 
gave  to  H.,  K.  and  plaintiff  $1,000  each;  his  residuary  estate  he  directed 
to  be  distributed  according  to  law.  H.  and  K.  took  eacli  a  one-twelfth 
interest  in  said  residue.  In  an  action  against  B.'s  executors  to  recover 
damages  for  an  alleged  breach  of  the  parol  agreement,  Jwld,  that  the 
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release  of  the  claim  for  rents  was  a  good  consideration  therefor;  that 
it  was  not  necessary  for  plaintiff  to  show  that  B.  had  been  negligent 
in  not  renting  the  property,  or  that  a  valid  claim  existed  against  him 
for  the  loss  of  the  rents. 

Also  ?uld,  that  the  written  release  was  not  the  repository  of  the  whole 
agreement  between  the  parties,  but  simply  a  part  of  it,  hence  plaintiff  was 
not  precluded  thereby  from  proving  the  other  part  under  the  rule  exclud- 
ing parol  evidence  tending  to  vary  or  contradict  a  written  contract. 

The  trial  court,  at  defendant's  request,  charged  the  jury  that  the  only 
agreement  they  could  find  was  that  B.  had  agreed  to  leave  plaintiff 
by  his  will  a  share  of  his  estate  equal  to  that  which  he  should  leave  H. 
and  K.  This  was  not  excepted  to.  The  court,  however,  refused  to 
charge  that  plaintiff  could  not  recover  more  than  an  amount  to  which, 
under  the  will,  H.  and  K.  were  entitled;  but  charged  that  she  could 
recover,  irrespective  of  what  H.  and  K.  received,  the  amount  of  her 
elaim  for  lost  rent,  with  interest.  A  verdict  was  rendered  for  the  full 
amount  of  the  claim.  The  General  Term  modified  the  verdict  by  allow- 
ing, in  case  plaintiff  should  by  stipulation  consent  thereto,  a  recovery 
for  an  amount  equal  to  one-third  of  the  residuary  estate  with  interest. 
Held,  that  both  rulings  were  error. 

It  seems,  the  General  Term  had  power  to  permit  plaintiff  to  stipulate  to 
modify  the  verdict  and  to  direct  judgment  for  the  reduced  sum  instead 
of  ordering  a  new  trial,  as  when  the  fact  of  the  making  of  the  agree- 
ment was  established  the  amount  of  the  verdict  plaintiff  was  entitled  to. 
under  any  rule  of  damages  adopted,  was  a  question  of  law. 

Defendant  moved  on  the  trial  for  a  dismissal  of  the  complaint  on  the 
ground  that  as  there  had  been  no  accounting  by  the  executor,  the  exact 
amount  of  the  residuary  estate  was  not  ascertainable,  and  plaintiff's  only 
remedy  was  in  equity.  Held,  untenable;  that  the  court  had  ample 
power  to  inquire  into  the  amount  of  the  estate  and  ascertain  the  sum  to 
be  divided  among  the  residuary  legatees;  that  if  the  case  was  one  triable 
by  the  court  at  Special  Term,  it  could  have  been  sent  to  that  court  by 
the  Circuit  Court,  but  as  defendants  made  no  such  request  their  right  to 
object  to  a  jury  trial  did  not  survive  its  commencement. 

(Argued  February  24,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  October  2rl:,  1889,  setting  aside  a  verdict  in  favor  of 
plaintiff  and  granting  a  new  trial  unless  plaintiff  stipulates  to 
reduce  tlie  verdict  as  specified,  and  in  case  such  stipulation  is 
made  overruling  defendants'  exceptions  and  denying  a  motion 
for  a  new  trial,  which  stipulation  was  made. 
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This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  l)etween  plaintiff  and  Seabury  Brewster, 
plaintiff's  testator. 

The  facts,  so  far  as  mjtterial,  are  stated  in  the  opinion. 

A.  li.  DyeU  for  appellants.  The  plaintiff  has  not  been  per- 
mitted simply  to  reduce  the  verdict  whicli  the  jury  found,  but  to 
substitute  another  and  fictitious  verdict,  founded  on  a  different 
theory  and  composed  of  entirely  different  elements.  This  can- 
not legally  be  done.  (  Whitehead  v.  Kennedy^  69  N.  Y.  468  ; 
Moffat  V.  Sacketty  18  id.  522.)  It  is  well  settled  that  an  erro- 
neous ruling  is  presumed  to  have  been  injurious  and  calls  for 
a  new  trial,  unless  the  court  can  see  that  it  could  njot  possibly 
have  effected  the  result.  (54  N.  Y.  69 ;  56  id.  664 ;  54  id. 
334,  341,  342;  80  id.  181;  13  Wkly.  Dig.  199;  59  N.  Y. 
655,  643 ;  47  id.  186.)  The  court  erred  in  admitting  evidence 
to  prove  or  tending  to  prove  the  parol  agreement  between 
Seabury  Brewster  and  the  plaintiff,  upon  which  the  plaintiff's 
cause  of  action  alleged  in  the  complaint  depends.  The  court 
also  erred  in  admitting  evidence  of  what  the  plaintiff  said  to 
Seabury  Brewster  when  she  signed  the  papers.  It  was  incom- 
petent to  vary  the  release.  {Coon  v.  Knapp^  8  N.  Y.  402; 
Van  Bokden  v.  Taylor^  62  id.  105  ;  Eighmie  v.  Taylm^  98  id. 
294;  Dana  v.  Fiedler,  12  id.  40;  Walls  v.  Bailey,  49  id. 
464 ;  CoUender  v.  Dhismore,  55  id.  200 ;  Stems  v.  Tappin,  3 
Duer,  294 ;  Telkins  v.  Whyland,  24  N.  Y.  338 ;  lianddl  v. 
Reynolds,  20  J.  &  S.  145 ;  Naumherg  v.  Vou?ig,  15  Yroom, 
331,  335;  Spi€ker?na7i  v.  McChesney,  43  Ilun,  637;  Fordyce 
V.  Scrihmr,  108  Ind.  85;  Brady  \,  Cassidy,  104  N.  Y. 
147;  Swain  v.  Grangers'  Union,  69  Cal.  186;  Brown  v. 
Boweyi,  90  Mo.  184;  Fox  v.  AhlxM,  16  Wkly.  Dig.  159; 
Kane  v.  Cortesy,  100  N.  Y.  132;  Corse  v.  Peck,  102  id. 
513.)  The  alleged  promise  or  agreement  was  not  a  valid 
one.  (Wakeinan  v.  Sherma7u  9  N.  Y.  85,  92;  4  Penn. 
322,  323;  Story's  Eq.  Jur.  §  1521;  GreenfeJl  v.  Girdhstone, 
2  Y.  &  Col.  60,  62 ;  Kyh  v.  Welh,  17  Penn.  289,  290 ; 
Fletclier  v.  Updyke,  67  Barb.  3(57 ;  Bloodyood  v.  Bruen^  8 


436  Andrews  v.  Brewster  et  al.  [Mar., 

Statement  of  case. 

N.  Y.  8()2,  367.)  The  parol  agreement,  quoad  the  real  estate^ 
was  an  agreement  to  devise  real  estate  to  the  plaintiff,  and  i& 
absolutely  void  at  law.  {Ltsk  v.  Sherman^  25  Barb.  433 ; 
Martin  v.  Wright^  13  Wend.  460 ;  Robinson  v.  Raynor^  28 
K  Y.  494;  A,  B.  &  C.  Co.  v.  PraU,  10  Hun,  443 ;  Merrit  v. 
Seaman^  6  N.  Y.  168 ;  Tooley  v.  Bacon^  70  id.  34 ;  Quimhy 
V.  Strauss^  90  id.  664;  Bergman  v.  ^Jones  94  id.  51;  Tozer 
v.  xY.  F.,  etc,,  R.  R,  Co.,  105  id.  659.)  The  court  erred  in 
allowing  the  question  put  to  the  witness  Rosevelt :  "  State 
whether  or  not  the  advice  you  gave  Mrs^  Andrews  was  after 
she  had  stated  to  you  what  had  taken  place  between  her  and 
Seabury  Brewster!"'  {In  re  JV.  T.,  N.  IL  <&  H.  R.  R.  Co.^ 
103  N.  Y.  654.)  The  court  erred  in  excluding  the  judgment- 
roll  offered  in  evidence  by  the  defendants  in  the  case  of  the 
public  administrator,  etc.,  against  the  defendants.  {Doty  v. 
Brown,  4  N.  Y.  71 ;  Goddard  v.  Benscm,  15  Abb.  Pr.  191 ; 
Krauth  V.  Bassett,  34  Barb.  31 ;  1  Greenl.  on  Ev.  523  ;  Smith's 
L.  C.  20 ;  How.  St.  Tr.  538 ;  9  Dowl.  228 ;  Bate^i  \\  Stantoriy 
1  Duer,  79 ;  26  Barb.  16 ;  Burr  v.  RigUr,  17  Abb.  Pr.  177 ; 
Code  Giv.  Pro.  §  2745  ;  In  re  Brewster,  19  N.  Y.  S.  R  698; 
Trust  Co,  V.  Tehgraph  Co,,  47  Ilun,  315 ;  McCuUoh  v.  Colhy^ 
4  Bosw.  603  ;  MuUer  v.  Earl,  5  J.  &  S.  388  ;  2  K.  S.  88,  §§  34, 
39;  FieU  v.  Field,  77  N.  Y.  294;  Kedf.  on  Surr.  [2d  ed.] 
512,  516.) 

William  Allen  Butler  for  respondent.  There  was  no  error 
in  the  admission  of  the  evidence  relating  to  the  statements, 
representations  and  negotiations  connected  with  the  settlement 
and  division  of  the  estate  in  May,  1881,  leading  up  to  the 
execution  of  the  several  written  instruments  connected  there- 
with, including  the  release  by  plaintiff  to  Seabury  Brewster, 
dated  May  9,  1881.  {R,  Co.  v.  W.  Co.,  119  N.  Y.  592.)  The 
court  properly  refused  to  rule  that  the  release  by  the  plaintiff 
to  Seabury  Brewster  of  May  9,  1881,  cut  off  the  plaintiff's 
cause  Of  action.  {Chapin  v.  Dohsmi,  78  N.  Y.  74;  Juilliard 
V.  Chaffee,  92  id.  529  ;  Boohslaver  v.  Jayne,  60  id.  146 ;  Rem- 
ington V.  Palmer,  62  id.  31 ;  Van  Brunt  v.  Day,  81  id,  251 ; 
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8  Abb.  [N.  C]  336 ;  DocU/e  v.  Zimmer,  110  K  Y.  43 ;  Fiff/tr 
mie  V.  Taylor  J  98  id.  288 ;  Morgan  v.  Smithy  7  Him,  244 ;  ^. 
F.  his.  Co.  V.  Burger^  10  id.  56 ;  «/aw^«  v.  Jones,  18  id.  438 ; 
Vnger  v.  Jacobs^  7  id.  220.)  There  was  no  conflict  of  evi- 
dence as  to  the  promise  made  by  Seabury  Brewster  and  com- 
municated ;  the  sole  conflict  was  as  to  what  took  place  at  the 
thne  of  the  signing  of  the  release  and  other  papers ;  tliis  raised 
a  question  of  fact  which  was  properly  submitted  to  the  jury. 
{JuUUard  v.  Chaffe-,  92  N.  Y.  529;  Martin  v.  Pycroft,  2 
DeG.,  M.  &  G.  785 ;  Jet^^k  v.  Berridge,  L.  K.  [8  Ch.  App.] 
351 ;  Remington  v.  Palmer^  62  N.  Y.  31 ;  Adams  v.  Ilall^  2 
Den.  306 ;  'Wheeler  v.  BilUnger,  38  N.  Y.  263 ;  Eighmie  v, 
Taylor,  98  id.  288;  Stearm  v.  Tappin,  5  Duer.  294.)  The 
evidence  as  to  the  amount  of  loss  to  the  plaintiff  by  the  failure 
of  Seabury  Brewster  to  lease  the  Park  Kow  and  Broadway 
premises  was  properly  admitted,  and  was  material  and  rele- 
vant for  the  purpose  of  showing  the  existence  and  extent  of 
plaintiffs  claim  in  that  regard  against  Seabury  Brewster  on 
May  9,  1881.  {RecUrr,  etc.,  v.  Teed,  120  K  Y.  583;  WiUs  v. 
Ilorton,  4  Bing.  40.)  The  judgment-roll  offered  in  evidence 
by  defendants'  counsel,  was  properly  excluded  by  the  court. 
The  plaintiff  was  not  a  party  or  privy  to  that  action.  {KreJceler 
V.  Bitter,  62  N.  Y.  372.)  The  error  of  the  trial  court  as  to 
the  rule  of  damages  was  properly  corrected  by  the  General 
Term,  and  the  amount  of  the  verdict  properly  reduced,  in 
conformity  with  the  opinion  of  the  General  Term.  {Fish  v. 
FoUey,  6  Hill,  54 ;  Ilorton  v.  Blissett,  4  Bing.  40 ;  Ogden  v. 
Marshcdl,  8  N.  Y.  340,  343  ;  Wicker  v.  Iloppock,  6  Wall.  94 ; 
ScheU  V.  Plumb,  55  N.  Y.  592.)  The  order  of  the  General 
Term,  made  October  24,  1890,  permitting  a  reduction  of  the 
verdict  from  $57,681  to  $54,426.11,  was  a  proper  exercise  of 
discretion,  and  is  not  open  to  exception.  (  Wltitehead  v.  Ken/- 
nedy,  69  K  Y.  462,  468 ;  C.  E.  Bank  v.  N.  Bank,  91  id.  74, 
83 ;  Mason  v.  Williams,  25  N.  Y.  S.  R.  484 ;  Jansen  v.  BaU, 
6  Cow.  628 ;  Sturgis  v.  Law,  3  Sandf.  451 ;  Coulter  v.  A.  E. 
Co.,  5  Lans.  67 ;  Mahar  v.  Simmons,  47  Hun,  479.") 
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Brown,  J.  The  agreement  wliicli  the  plaintiff  alleged  in 
her  complaint,  and  the  breach  of  which  constitutes  her  cause 
of  action,  was  that  in  consideration  of  plaintiff  conveying  to 
Seabury  Brewster  her  interest  in  the  real  estate  of  which 
Christopher  Starr  Brewster  died  seized,  and  giving  to  said 
Seabury  a  formal  release  of  all  claims  which  she  held  against 
him,  he  agreed  "  that  by  so  doing  she  would  sustain  no  loss, 
and  that  by  his  will  he  would  leave  her  an  equal  share  of  his 
estate  with  the  surviving  children  of  said  Christopher  Starr 
Brewster,  and  an  amount  more  than  sufficient  to  compensate 
her  for  any  loss  she  had  sustained." 

The  "loss"  therein  mentioned  had  reference  to  a  claim 
which  the  plaintiff  had  made  against  Seabury  Brewster  for  loss 
of  rents  of  the  real  estate  conveyed,  and  grew  out  of  said 
Seabury 's  neglect  for  a  number  of  years  to  rent  the  said  real 
estAte  which  consisted  of  valuable  land  and  buildings  on  Broad- 
way and  Park  Row  in  the  city  of  New  York. 

It  appeared  that  Seabury  was  the  agent  of  his  brother 
Christopher  during  the  latter's  life-time  and  had  tlie  care  and 
custody  of  his  property.  By  Christopher's  will  Seabury  was 
appointed  one  of  the  executors  and  trustees.  The  will  was  not, 
however,  probated  until  after  the  making  of  the  agreement, 
which  is  the  foundation  of  this  action.  But  Seabury  retained 
possession  of  his  brother's  property  and  managed  it  for  his 
widow  and  children,  with  their  knowledge  and  consent,  they 
with  himself  being  the  sole  beneficiaries  under  the  will. 

The  agreement  alleged  in  the  complaint  appears  to  have 
been  a  part  of  a  plan  or  scheme  for  the  settlement  of  Chris- 
topher's estate.  The  plaintiff,  who  was  the  widow  and  sole 
devisee  and  legatee  of  Louis  Brewster,  one  of  the  sons  of 
Christopher,  was  pressing  Seabury  for  a  division  and  settle- 
ment of  the  estate,  and  also  for  a  settlement  of  the  claim  she 
made  against  him  growing  out  of  his  neglect  to  rent  the  real 
estate. 

Negotiations  covering  considerable  time  led  finally  to  the 
adjustment  of  plaintiff's  share  in  all  the  property  at  $166,000, 
which  sum  was  paid  to  her ;  whereupon  she  executed  the  deed 
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and  release  already  mentioned,  and  as  a  consideration  for  and 
an  inducement  to  her  to  settle  the  estate  in  that  way  and 
execute  said  deeds  and  release  the  promise  sued  upon  was 
made. 

It  was  not  essential  to  the  plaintiffs  case  that  she  should 
prove  that  Seabury  Brewster  had  been  negligent  in  not  rent- 
ing the  property,  or  that  a  valid  claim  in  her  favor  existed 
against  him  for  loss  of  the  rents. 

The  cause  of  action  alleged  was  not  for  the  loss  of  rents,  but 
was  upon  the  new  promise  which  the  parties  had  substituted 
in  its  stead. 

That  promise  was  made  in  the  presence  of  that  claim,  and 
in  order  to  meet  and  dispose  of  it,  and  in  consideration  that 
the  plaintiff  would  consent  to  the  settlement  of  the  estate 
which  Seabury  Brewster  proposed,  and  release  him  from  all 
claims  made  against  him. 

The  release  of  the  claim  for  tlie  rents  was  a  good  considera- 
tion for  the  new  promise,  even  though  a  defense  to  the  claim 
might  have  been  interposed  and  established,  and  the  law  will 
presume  that  by  the  surrender  and  release  of  the  old  claim 
there  wfis  a  benefit  to  the  promisor  and  injury  to  the  promisee. 

It  was,  therefore,  of  no  consequence  what  Seabury  Brewster's 
legal  liability  was  on  the  claim  for  the  rents.  It  was  asserted 
against  him  and  was  colorable  at  least.  It  was  recognized  by 
liim  so  far  as  to  negotiate  for  its  settlement,  and  as  a  result  of 
that  negotiation  the  plaintiff  executed  and  deHvered  the  release 
and  Brewster  gave  the  .new  promise.  The  claim  for  the  rent, 
whatever  was  its  legal  status,  was  thereby  destroyed  and  the 
new  promise  subtituted  in  its  stead  ;  and  this  action  has  refer- 
ence solely  to  the  new  agreement. 

But  the  agreement  was  not  attacked  at  the  trial,  nor  is  it 
now,  for  want  of  sufficient  consideration  to  support  it,  but 
mainly  for  want  of  legal  proof  of  its  existence,  and  the  claim 
is  that  it  was  cut  off  by  the  written  release  of  the  plaintiff,  and 
all  evidence  offered  to  establish  it  was  objected  to  by  the 
defendants  on  the  ground  that  it  was  inconsistent  with  and 
tended  to  contradict  the  release  and  destroy  its  legal  effect 
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The  release  did  destroy  and  discharge  the  testator  from  all 
claim  against  him  for  his  neglect  and  failure  to  lease  the 
buildings  in  question.  That  was  its  purpose,  and  that  it  should 
have  that  efEect  was  the  intention  of  both  parties.  And  no 
recovery  could  now  be  had  by  the  plaintiff  upon  that  claim* 

But  it  is  out  of  the  delivery  of  that  release  that  the  agree- 
ment now  sued  upon  arose.  It  had  its  inception  with  the 
negotiation  leading  to  the  execution  of  the  release  and  sprang 
into  existence  with  its  delivery,  and  it  is  because  the  plaintiflE, 
at  the  testator's  request,  destroyed  and  released  that  claim  that 
she  may  sue  on  tlie  contract  she  now  asserts. 

The  whole  agreement  with  reference  to  the  settlement  of 
Christopher  Starr  Brewster's  estate  rested  in  parole,  and  the 
execution  and  delivery  of  the  release  was  in  part  execution  of 
that  agreement.  It  was  not  the  repository  of  the  agreement 
between  the  parties,  but  its  execution  and  delivery  was  one  of 
the  obligations  under  that  agreement.  The  respective  prom- 
ises and  obligations  of  the  parties  were  mutual,  and  those  of 
one  party  formed  the  consideration  for  the  other. 

The  whole  agreement  was  performed,  so  far  as  it  was  pos- 
sible, during  the  life  of  Seabury  Brewster,  and  this  action 
rests  upon  one  of  the  obligations  that  he  assumed,  but  which 
could  be  performed  fully  only  at  his  death. 

The  rule  that  excludes  parol  evidence  tending  to  contradict 
or  vary  a  written  contract  had,  therefore,  no  application  to 
the  case. 

In  view  of  the  ruling  of  the  trial  .court  we  need  not  con- 
sider the  discussion  that  is  had  upon  the  briefs  of  counsel  and 
in  the  General  Term  opinion  as  to  the  meaning  and  import  of 
the  agreement  as  it  appears  from  the  testimony  of  the  witnesses. 

It  rested  wholly  in  parol,  and  the  witnesses  for  the  plaintiff 
do  no  agree  upon  its  precise  terms.  The  court,  at  the  request 
of  the  defendants,  ruled  and  cliarged  the  jury  that  the  only 
agreement  which  the  evidence  permitted  them  to  find  that 
Seabury  Brewster  made  with  the  plaintiil  was  one  to  leave  to 
her  by  his  will  a  share  of  his  estate  equal  to  that  which  he 
should  leave  to  his  nephew  and  niece  Harry  and  Kate. 
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This  charge  was  not  excepted  to  by  the  plaintiff,  and  if  it 
had  been,  the  exception  conld  not  avail  him  on  this  appeal, 
and  stands  as  the  acquiescent  interpretation  by  all  parties  of 
the  import  and  meaning  of  the  testimony  given  upon  the 
part  of  the  plaintiff. 

The  trial  court,  however,  refused  to  charge  that  the  plaintiff 
could  not  recover  more  than  an  amount  which,  under  the  will, 
Kate  and  Harry  were  entitled  to,  and  did  charge  that  if  Mr. 
Brewster  failed  to  keep  his  promise  she  was  entitled  to  recover, 
irrespective  of  what  Harry  and  Kate  did  get  under  the  will, 
that  which  she  gave  up  at  the  time  of  the  execution  of  the 
release,  viz.,  the  amount  of  her  claim  for  lost  rents,  and,  as 
this  was  fixed  without  dispute  at  the  sum  of  $46,517,  directed 
a  verdict  for  that  amount  with  interest 

The  defendants'  exception  to  the  court's  charge,  and  its 
refusal  to  charge,  which  I  have  quoted,  in  reference  to  the 
rule  governing  the  amount  of  the  verdict,  was  sustained  by  the 
Oeneral  Term,  and  that  learned  court  held  that  ''the  plaintiff's 
only  claim  was  based  upon  what  share  she  would  have  recovered 
of  Seabury  Brewster's  estate  had  he  kept  his  agreement,"  and 
upon  the  first  argument  ordered  a  retrial. 

Upon  a  reargument,  however,  the  General  Term  modified 
the  verdict  by  allowing  a  recovery  for  an  amount  equal  to  one- 
third  of  the  residuary  estate,  viz. :  For  $54,426.12,  with 
interest,  and,  as  so  modified,  directed  judgment  for  the 
plaintiff. 

We  are  of  the  opinion  that  the  General  Term  had  power  to 
permit  the  plaintiff  to  stipulate  to  modify  the  verdict,  and  to 
direct  judgment  for  the  reduced  sum,  instead  of  ordering  a 
new  trial,  even  though  the  rule  of  damages  applied  by  that 
'Court  differed  from  that  applied  at  the  trial.  The  only  dis- 
puted question  of  fact  was  whether  an  agreement  had  been 
made  between  the  plaintiff  and  Seabury  Brewster.  If  it  had, 
both  parties  agreed  as  to  its  terms. 

There  was,  moreover,  no  dispute,  but  if  that  agreement 
existed  and  was  not  obnoxious  to  some  of  the  defenses  set  up 
by  the  defendants  that  the  measure  of  damages  for  its  breach 
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was  either  that  applied  by  the  trial  court  or  a  share  of  Seabury 
Brewster's  estate.  The  several  sums  of  money  which  the 
jury  might  adopt  as  its  verdict  according  as  they  applied  one 
or  the  other  rule  of  damages,  was  not  disputed.  The  loss  of 
rents  and  interest  was  fixed  at  $57,681. 

The  residuary  estate  in  defendants'  possession  was  agreed  to 
be  $163,278.38  and  it  was  stipulated  that  the  distributive  share 
of  the  surviving  children  of  Christopher  Starr  Brewster  (viz. : 
Harry  and  Kate)  under  the  will  of  said  Seabury,  was  one- 
twelfth  part  each  if  there  was  no  equitable  conversion  by  tlie 
will,  and  one-ninth  each  if  there  was  an  equitable  conversion. 

Under  any  rule  of  damages  that  miglit  be  adopted  there 
was,  therefore,  no  fact  for  a  jury  to  determine.  The  fact  of 
the  making  of  the  agreement  having  been  established  the 
amount  of  the  verdict  that  the  plaintiff  would  be  entitled  to 
was  a  conclusion  of  law,  and  could,  tlierefore,  be  directed  by 
the  General  Term. 

That  learned  court  fell  into  an  error,  however,  in  awarding 
the  plaintiff  one^third  of  the  residuary  estate.  The  ruling  of 
the  trial  court  to  which  I  have  referred,  was  that  the  agree- 
ment was  to  leave  to  the  plaintiff  a  share  of  his  estate  equal  to 
that  wliich  he  should  leave  to  his  nephew  and  niece  Harry 
and  Kate. 

The  modification  directed  by  the  Greneral  Term  is  based 
upon  tlie  assumption  that  plaintiff  was  to  be  made  one  of  three 
residuary  legatees.  There  is  no  view  of.  the  evidence  that  jus- 
tifies this  result,  and  it  is  entirely  inconsistent  with  the  decision 
first  made  at  the  General  Term  that  the  plaintiff's  claim  was 
based  solely  upon  what  share  she  would  have  received  if  Sea- 
bury  Brewster  had  kept  his  agreement. 

It  was  not  open  to  the  General  Term  to  inquire  whether  the 
evidence  justified  a  finding  of  an  agreement  more  favorable  to 
the  plaintiff  than  that  held  by  the  trial  court,  nor  is  this  court 
permitted  to  interpret  the  evidence  in  any  other  way  than  that 
expressed  in  the  ruling  I  have  quoted. 

That  ruling  in  its  application  to  the  case,  limits  the  plaintiff's 
recovery  to  one-ninth  or  one-twelfth  of  the  residuary  estate. 
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The  judgment  entered  by  the  General  Term  for  an  amount 
equal  to  one-third  of  the  estate  has,  therefore,  no  support  in 
the  record. 

Whether  Harry  or  Kate's  share  in  said  estate  was  one-ninth 
or  one-twelfth  depended,  according  to  the  stipulation  of  the 
parties,  upon  the  solution  of  the  question  whether  there  was  an 
equitable  conversion  by  the  will. 

The  trial  court  was  not  asked  to  rule  upon  that  question  and 
it  is  not  presented  by  any  exception  for  review.  Having  ruled 
tliat  neither  share  represented  the  measure  of  the  plaintiffs 
damages,  there  was  no  occasion  to  ask  the  trial  judge  to  decide 
which  share  the  jury  should  adopt. 

It  is  further  claimed  by  the  appellant  that  the  trial  court 
erred  in  not  dismissing  the  complaint  on  the  ground  that  there 
had  been  no  accounting  by  the  executors  and  that  as  there 
might  be  other  and  further  expense  of  administration  the  exact 
amount  of  the  residuary  estate  was  not  ascertained  and  that 
tlie  plaintiffs  only  remedy  was  in  equity. 

The  complaint  stated  a  cause  of  action  upon  con tr«ct  against 
the  defendants  and  the  plaintiff  was  entitled  in  the  proper 
forum  to  establish  her  right  to  share  in  the  estate.  The  fact 
that  there  were  obstacles  which  prevented  the  ascei-tainment 
of  the  exact  amount  to  which  she  was  entitled  would  not  have 
justified  the  court  in  dismissing  the  complaint. 

The  court  had  ample  power  to  inquire  into  the  amount  of 
the  estate  and  ascertain  the  sum  which  would  be  divided  among 
the  residuary  legatees. 

The  defendant's  objection  went  only  to  the  mode  of  ascer- 
taining that  fact  and  not  to  the  merits  of  the  cause  of  action. 

If  the  case  was  one  triable  at  the  Special  Term  it  could  have- 
been  sent  to  that  court  by  the  Circuit  judge.  But  the  defend- 
ants made  no  such  request  and  the  right  to  object  to  a  trial  at 
the  Circuit  did  not  survive  the  commencement  of  the  trial 
before  the  jury. 

The  motion  to  dismiss  the  complaint  was  properly  denied.^ 
No  other  exception  requires  discussion. 

The  judgment  must  be  reversed  and  a  new  trial  granted 
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unless  within  thirty  days  the  plaintiff  stipulate  to  reduce  the 
verdict  to  the  smallest  amount  possible  under  the  views  herein 
expressed,  viz. :  thirteen  thousand,  six  hundred  and  six  and 
fifty-three-one-hundredths  dollars.  Upon  making  and  filing 
such  stipulation  the  judgment  for  such  reduced  amount  witli 
interest  from  the  date  o^    ^  e  verdict  is  affirmed  without  costs. 

All  concur. 

Ordered  accordingly. 


-jg-— -  Edward  A.  Durant,  Jr.,  Eespondent,  v,  Henry  R  Pierson, 

1?L  ^*l  as  Survivor,  etc.,  et  al..  Appellants. 

Where  a  partnership  is  dissolved  by  the  death  of  one  of  the  copartners, 
the  survivor  is  entitled  to  the  possession  and  control  of  the  assets  of  the 
firm,  which  he  may  sell,  mortgage  and  dispose  of  to  pay  the  debts  and 
close  up  the  affairs  of  the  copartnership;  in  order  to  do  this  he  may 
borrow  money,  and  where  a  third  person  has  in  good  faith  loaned  money 
for  that  purpose,  which  has  been  faithfully  applied  in  liquidation  of  the 
firm  debts,  an  equity  is  created,  for  the  satisfaction  of  which  the  assets 
of  the  firm  may  properly  be  devoted.    (Vann,  J.,  dissenting.) 

P.,  the  surviving  member  of  the  firm  of  H.  R.  P.  &  Son,  for  the  purpose 
of  paying  firm  obligations,  borrowed  money  from  the  C.  N.  Bank,  for 
which  he  gave  a  note  payable  on  demand,  signed  with  the  firm  name  by 
him  as  survivor;  he  applied  this  money  in  payment  of  firm  debts.  At 
the  time  said  note  was  given  the  firm  was  insolvent,  but  P.  and  the  bank 
were  ignorant  of  that  fact.  P.,  as  survivor,  made  an  assignment  for  the 
benefit  of  creditors  in  which  said  bank  was  preferred  the  amount  of  said 
note.  In  an  action  to  set  aside  said  assignment  as  fraudulent  and  void 
because  of  this  preference,  held  (Vann,  J.,  dissenting),  that  the  claim 
of  the  bank  was  one  which,  in  justice  and  equity,  should  be  paid  6ut  of 
the  firm  assets,  and  so,  that  its  preference  did  not  render  the  assignment 
fraudulent. 

(Argued  January  27,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  24, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Marctis  T.  Ifun  for  appellants  Pruyn  and  Pierson.  The 
complaint  in  this  case  does  not  state  a  cause  of  action.  {Ouyler 
V.  McCartney^  40  N.  Y.  221  ;  BvUis  v.  Montgomery^  50  id. 
352 ;  Burrill  on  Assignments,  §  404 ;  R(vthbone  v.  Hooneyy. 
58  N.  Y.  467 ;  Bigelo\^  on  Est.  143 ;  Crook  v.  Rindshopf^ 
105  N.  Y.  476;  Wood  v.  Artwry,  Id.  278.)  A  surviving 
partner  may  make  a  general  assignment  of  the  firm*  property 
with  preferences.  {Ilaynes  v.  Brooks^  116  N.  Y.  487-490 ; 
WiUiam^  v.  Whedon,  109  id.  333.)  The  rights  of  the  fina 
creditors  to  the  firm  assets  must  be  worked  out  through  the 
equities  existing  between  the  partners,  and  only  tlius.  {Sawndere 
v.  ReUlyy  105  N.  Y.  19,  20.)  The  equity  ceases  when  one 
partner  acquires  the  entire  firm  property.  (Dimon  v.  Hazardy 
32  N.  Y.  65,  78 ;  Stanton  v.  Westover,  101  id.  265 ;  Story 
on  Part.  §  358 ;  Smith  v.  Howard,  20  How.  Pr.  121 ;  Fitz- 
patrick  v.  Flannigan,  106  U.  S.  648.)  On  and  after  the 
death  of  H.  K.  Pierson,  Sr.,  the  absolue  title  to  the  firm  prop- 
erty vested  in  H.  R.  Pierson,  Jr.,  the  survivor.  {Crook  v. 
Rindskopf,  105  ]S^.  Y.  476 ;  WiUiams  v.  Whedofi,  109  id.  338.) 
A  surviving  partner  may  borrow  money  to  pay  firm  obligations 
and  repay  the  same  from  the  firm  assets.  {Ilaynes  v.  Brooks^ 
8  Civ.  Pro.  Eep.  106 ;  E^nerson  v.  Senter,  118  U.  S.  8.) 
Under  the  circumstances  of  this  case,  in  view  of  tlie  fact  of 
the  agreement  made  by  the  surviving  partner  with  the  bank 
that  this  money  would  be  paid  back  out  of  the  firm  assets, 
that  the  note  was  given  in  the  firm  name,  the  amount  credited 
to  the  firm  account,  that  it  was  used  to  pay  firm  debts,  and  the 
mistake  of  fact  as  to  the  solvency  of  the  firm,  equity  will  give 
a  lien  upon  the  firm  assets.  {Perry  v.  Bd.  of  Missions,  102 
N.  Y.  99  ;  FowUr  v.  M,  L.  Ins.  Co.,  28  Hun,  195 ;  Smith  v. 
Stnith,  51  id.  164.)  The  rights  of  the  National  Commercial 
Bank  were  properly  subrogated  to  the  rights  of  Durant  and 
Rathbone.  {Gam  v.  Thierne,  93  N.  Y.  225;  Sanf<yrd  ^^ 
McLean,  3  Paige,  122 ;  WUkis  v.  Harper,  1  X.  Y.  586 ;  2 
Barb.  Ch.  338.)  The  burden  of  proving  the  assignment  to  be 
fraudulent  rests  with  the  plaintiff.  {Bernheimer  v.  Rinds^ 
kopf,  116  N.  Y.  428-436 ;  Crook  v.  Rindskopf,  105  id.  485 ; 
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Kiiapp  V.  McGowan^  96  id.  75-87 ;  Rapai^^  v.  Stewart^  27 
id.  310-315;  Benedict  v.  Huntington,  32  id.  219;  Tovmsend 
V.  Sterns,  Id.  209  ;  Bagley  v.  Bmoe,  Id.  171.  177,  178.)  The 
judgment  was  wrong  in  directing  that  all  the  firm  assets  be 
paid  to  the  receiver.     (Code  Civ.  Pro.  §  1873.) 

Abraham  Lansing  for  the  National  Commercial  Bank  of 
Albany,  appellant.  The  $15,000  note,  was  in  equity  a  prom- 
ise binding  the  firm  assets.  The  maker  might  have  sold  the 
assets  of  the  firm  to  the  bank,  and  out  of  the  proceeds  of  tlie 
sale,  paid  the  firm  debts  which  were  discharged  by  the  avails 
of  the  note  ;  or  made  a  valid  promise  to  the  bank  in  the  firm 
name  by  way  of  pledge  or  mortgage  to  secure  the  money 
which  he  borrowed.  (  Williams  v.  Whedon,  109  N.  Y.  383 ; 
Loeschi^k  V.  Hatfield,  5  Robt.  26 ;  51  N.  Y.  600  ;  Bradfards 
Com.  Bank  Co,  v.  Cure,  L.  R  [31  Chan.]  324.)  An  exten- 
sion  of  the  time  of  payment  of  a  note,  or  waiver  of  the  Statute 
of  Limitations,  or  contract  by  pledge,  or  bond,  or  note,  or  other- 
wise made  after  the  dissolution  of  a  firm,  by  a  continuing  or 
surviving  partner,  will  not  charge  a  former  copartner  with  an 
individual  liability ;  and  that  is  the  question  determined  in  the 
following  cases,  which  were  actions  in  the  nature  of  assumpsit 
brought  at  law,  to  charge  former  copartners  as  joint  debtors, 
upon  promises  made  without  their  assent  after  dissolution. 
(  VanKeuren  v.  Parmelee,  2  N.  Y.  523  ;  National  Bank  v. 
Norton,  1  Hill,  575  ;  Lansin^g^.  Gaines,  2  Johns,  300  ;  Sanford 
V.  Mitchell,  4  id.  226 ;  Vernon  v.  Manhattan  Co.,  22  Wend. 
189 ;  Mitchell  v.  Ostrom,  2  Hill,  520 ;  Lusk  v.  Smith,  8  Barb. 
570.)  It  is  a  wholly  different  question  whether  the  assets  of  a 
partnership,  over  which  the  surviving  partner  has  confessedly 
the  entire  power  of  disposition,  are  equitably  bound  by  a  gen- 
eral firm  promise,  made  for  the  purpose  of  binding  them  and 
inuring  to  their  benefit. 

George  L.  Stedman  for  respondent.  The  debt  of  $15,000 
contracted  by  the  survivor  was  his  individual  debt,  and  not  a 
debt  for  which  the  firm  assets  were  liable.     {Stedman  v.  Fiedr 
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ler,  20  N.  Y.  437 ;  Pare,  on  Part.  440 ;  Fa9-r  v.  Men^ill,  53 
Hun,  35 ;  Hocley  v.  Gilve^  9  Daly,  104 ;  Lark  v.  Sinithj  8 
Barb.  570 ;  Bloodgood  v.  Bruen^  8  N.  Y.  362 ;  Van  Keuren 
V.  PamieUe^  2  id.  523 ;  Sanford  v.  Michler^  4  Johns.  224 ; 
N,  Bank  v.  Norton^  1  Hill,  575 ;  Stewart  v.  Rohinsoai^  21 
Abb.  Pr.  63  ;  Story  on  Part.  343 ;  2  Kent's  Coinm.  63 ;  HuU 
V.  Laning^  91  U.  S.  170;  Landing  v.  GaineSy  2  Johns.  300.) 
The  purpose  for  which  the  debt  was  created  and  the  applica- 
tion do  not  change  the  personality  of  the  debtor  or  the  charac- 
ter of  the  indebtedness  and  render  the  firm  assets  liable. 
{Turner  v.  Jay  cox,  40  N.  Y.  470,  476;  Coste?^  v.  Clm^k,  3 
Edw.  Ch.  411 ;  ^^.  Bank  v.  Thomm,  47  K  Y.  15.)  An 
assignment  of  partnership  property  preferring  or  directing  the 
payment  of  individual  debts  before  partnership  debts  are  fully 
paid  is  fraudulent  and  void.  (  WiUon  v.  Robertson,  21  N.  Y. 
587;  Menagh  v.  Whiturll,  52  id.  146;  Biilger  v.  liosa,  119 
id.  459,  465.)  There  is  no  principle  of  equity  that  can  be 
successfully  invoked  in  this  case  to  change  this  legal  status. 
{Haynes  v.  Ward,  4  Johns,  Ch.  123  ;  IlubbeU  v.  Carpenter^ 
5  N.  Y.  171 ;  Wilkes  v.  Harper,  1  id.  586  ;  M,  Ins.  Co.  v. 
CahJ},  20  id.  177 ;  Gans  v.  Thien^,  93  id.  225 ;  Acer  v. 
Hotchkiss,  97  id.  395 ;  Perkins  v.  HaU,  105  id.  539 ;  Saunders 
V.  Beilly,  Id.  19,  20 ;  Story's  Eq.  Juris.  §  12  ;  Bispham's  Eq. 
Juris.  §  12.)  If  the  $15,000  loan  had  been  otherwise  proper, 
the  fact  that  the  amount  due  the  bank  was  only  $10,150,  the 
sum  of  $4,850  having  been  paid  while  the  assignment  was  in 
process  of  preparation  and  a  few  minutes  before  its  execution, 
renders  the  assignment  void.  (Bishop  on  Ins.  Debt.  [2d  ed.] 
234,  §  212;  Kamnaugh  v.  Bcckwith,  44  Barb.  197;  Talcott 
V.  Hess,  31  Hun,  282 ;  Oddie  v.  Bank,  45  N.  Y.  735.)  The 
sufficiency  of  the  complaint  in  this  case  has  been  adjudicated 
on  motion  of  defendants  and  acquiesced  in.  {Durant  v. 
Pierson,  29  K  Y.  S.  R.  51(i.) 

Haight,  J.  This  action  was  brought  to  set  aside  an  assign- 
ment made  by  the  defendant  Henry  R.  Pierson,  as  survivor 
of  the  late  firm  of  Henry  R.  Pierson  &  Son,  to  the  defendant 
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Robert  C,  Pruyn,  for  the  benefit  of  creditors,  upon  the  ground 
that  it  was  fraudulent  and  void  as  against  the  creditors  of  the 
firm  for  the  reason  that  it  directed  the  payment  to  the  National 
Commercial  Bank  of  the  sum  of  fifteen  thousand  dollars. 

The  referee  has  found  as  facts  that  Henry  R.  Pierson,  the 
elder,  died  on  the  1st  day  of  January,  1890,  leaving  the 
defendant  Henry  R.  Pierson,  his  son,  as  the  sole  surviving 
member  of  the  firm ;  that  the  firm  kept  an  account  with  the 
National  Commercial  Bank  of  Albany  in  the  name  of  Henry 
R.  Pierson  &  Son,  which  was  open  and  unsettled  upon  the 
books  of  the  bank  on  the  9th  day  of  January,  1890,  at  which 
time  the  defendant  Pierson  made  application  to  the  bank  for 
the  loan  of  fifteen  thousand  dollars ;  that  upon  making  such 
loan  there  was  credited  upon  the  books  of  the  bank  to  the  firm 
the  sum  so  loaned,  and  a  note  was  given  therefor  payable  on 
demand  signed  in  the  name  of  the  firm  by  Henry  R.  Pierson,. 
survivor;  that  $10,150  thereof  was  subsequently  drawn  out 
of  the  bank  by  the  checks  of  the  defendant  Henry  R.  Pierson, 
signed  by  him  as  survivor,  and  the  same  was  applied  and  used 
in  the  payment  of  the  debts  of  the  firm.  Tlie  referee  further 
found  as  facts  that  the  purpose  of  said  defendant  Henry  R. 
Pierson  in  applying  for  and  obtaining  such  loan  was  to  pro- 
cure money  with  which  to  pay  the  obligations  of  the  firm, 
which  had  matured  or  were  about  to  mature,  and  that  the 
bank  understood  such  to  be  the  purpose  of  the  loan  at  the  time 
of  making  the  same ;  that  the  firm  was  in  fact  insolvent  on 
the  1st  day  of  Jaimary,  1890,  at  the  time  of  the  decease  of 
the  elder  Pierson,  but  that  such  fact  was  not  known  to  either 
the  defendant  Pierson  or  the  National  Commercial  Bank  at 
the  time  the  loan  was  made.  He  further  found  as  a  fact  that 
in  inserting  in  the  assignment  the  direction  to  pay  the  National 
Commercial  Bank  of  Albany  from  the  firm  property  the 
amount  of  the  note,  the  defendant  Pierson  acted  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  the  finn,  but  that 
at  the  time  of  making  such  assignment  the  defendant  Pierson 
believed  that  such  note  was  a  firm  obligation  or  an  obligation 
which  was  legally  enforceable  against  the  property  and  assets 
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of  the  firm,  and  that  he,  therefore,  was  not  morally  chargeable 
with  wrong  in  directing  its  payment  out  of  the  property  of  the 
firm ;  that  the  appropriation  by  him  of  tlie  money  borrowed 
of  the  bank  to  the  payment  of  the  firm  debts  created  a  claim 
in  his  favor  against  the  estate  which  before  the  assignment 
could  have  been  properly  paid  out  of  the  firm's  assets.  As  a 
conclusion  of  law  he  found  that  the  debt  created  by  the  lean 
by  the  National  Commercial  Bank  was  the  individual  debt  of 
the  defendant  Pierson,  and  not  that  of  the  firm;  that  the 
assignment  was  consequently  fraudulent  as  to  the  plainti£f,  and 
directed  judgment  accordingly. 

If  the  debt  created  by  the  loan  be  the  individual  liability  of 
the  survivor,  and  one  that  the  firm  ought  not  to  pay,  and  the 
firm  be  insolvent,  the  survivor  had  no  right  in  his  assignment 
to  direct  its  payment  out  of  the  firm's  assets,  and  by  so  doing 
the  assignment  was  rendered  fraudulent  as  to  the  creditors  of 
the  firm.  (  Wilson  v.  Robertson^  21  N.  Y.  587 ;  Metiagh  v. 
Wliitwell^  52  id.  146;  Second  National  Bank  of  Oswego y, 
Burt,  93  id.  233-245  ;  Bulger  v.  Rosa,  119  id.  459-465.) 

It  thus  becomes  important  to  determine  whether  the  loan 
contracted  by  the  survivor  became  a  firm  obligation  for  the 
payment  of  which  its  assets  may  justly  be  applied.  As  we 
have  seen,  the  note  given  upon  procuring  such  loan  bore  the 
name  of  tlie  firm  and  that  of  Henry  R.  Pierson  as  survivor, 
but  at  the  time  that  this  note  was  given  it  was  known  to  all  of 
the  parties  concerned  that  the  senior  member  of  the  firm  had 
died. 

The  death  of  a  partner  puts  an  end  to  the  copartnership,  and 
there  is  no  longer  any  power  or  authority  of  the  surviving  part- 
ners to  carry  on  for  the  future  a  partnership  trade  or  business 
or  to  engage  in  new  transactions,  contracts  or  liabilities  on 
accoimt  thereof.  (Story  on  Partnership,  §§  342,  343  ;  Ilall  v. 
Zanning,  91  U.  S.  160-170;  Farr  v.  Morrill,  53  Hmi, 
31-35.) 

It  is  thus  apparent  that  whilst  the  note  in  form  would 
appear  to  create  an  obligation  of  the  firm,  it  is  at  law  unavail- 
able as  such  for  the  reason  that  there  was  no  power  in  the  sur- 
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vivor  to  make  it.  But  it  does  not  follow  but  that  it  is  a  claim 
which  ought  in  justice  and  equity  to  be  paid  out  of  the  linn's 
assets.  If  it  is,  the  preference  in  the  assignment  would  not  be 
void  for  the  law  wall  not  declare  fraudulent  that  which  equity 
adjudges  right  and  proi)er.  {Dentmi  v.  Merrill^  43  Hun,  224- 
229.) 

We  must,  therefore,  consider  whether  there  are  equities 
which  will  support  the  claim  of  the  bank  to  be  paid  out  of  such 
assets.  It  is  apparent  that  the  money  borrowed  from  the 
bank  by  the  survivor  was  for  the  purpose  of  paying  the  cred- 
itors of  the  firm  the  claims  then  matured  and  pressing.  The 
amount  of  the  loan  was  credited  upon  the  open  account  of  the 
firm  with  the  bank  and  subsequently  ten  thousand  dollars 
thereof  or  tliereabouts  were  drawn  out  by  the  survivor  upon 
his  check  and  used  in  the  payment  of  the  liabilities  of  the  finn. 
At  the  time  tliis  loan  w^as  made  it  was  not  supposed  by  the 
oflicers  of  the  bank  or  the  surviving  partner  that  the  firm  was 
insolvent,  and  no  question  is  made  but  that  both  parties  acted 
in  good  faith.  The  question  is,  therefore,  presented  whether  a 
surviving  partner  may  in  good  faith  borrow  money  for  the 
express  purpose  of  paying  the  debts  of  his  firm,  and  by  so 
applying  the  money  borrowed  create  an  equity  for  the  satis- 
faction of  which  the  assets?  of  the  firm  may  properly  be  devoted. 
^  As  we  have  seen,  the  survivor  became  entitled  to  the  assets 
w^hich  he  had  the  right  to  sell,  mortgage  and  dispose  of  in  order 
to  pay  the  debts  and  close  up  the  affairs  of  the  copartnership. 
If  he  had  the  power  to  sell  or  mortgage,  it  would  seem  to  fol- 
low that  he  had  the  power  to  borrow  and  pledge  the  assets  for 
the  repayment  of  the  loan,  and  the  amount  borrowed  having 
been  faithfully  applied  in  liquidation  of  the  debts  of  the  copart- 
nership, equity  will  recognize  the  justness  of  the  claim  of  the, 
party  making  the  loan.  Cases  may  arise  where  the  exercise  of 
such  authority  may  be  highly  expedient,  if  not  necessary,  for 
the  preservation  of  the  rights  of  creditors  and  persons  inter- 
ested in  the  distribution  of  the  assets  of  the  finn ;  as  for  instance, 
creditors  may  by  levy  expose  the  assets  to  a  forced  public  sale 
under  circumstances  which  would  work  great  sacrifice  to  the 
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estate.  In  case  a  survivor  sliould  be  insolvent,  he  might  be 
able  to  raise  money  by  a  pledge  to  repay  out  of  the  partner- 
ship assets  when  he  could  not  obtain  it  upon  his  own  credit. 
We  do  not  see  that  harm  coujd  result  to  the  other  creditors  by 
permitting  this  to  be  done,  for  it  would  not  increase  the  obli- 
gations of  the  firm  nor  lesson  their  share  in  tlie  distribution  of 
the  assets  in  case  the  finn  be  insolvent.  It  is  not  questioned 
but  that  the  survivor  had  the  right  to  turn  out  as  a  security  or 
pledge  the  assets  of  the  firm  in  payment  for  the  money  received 
by  him.  He  could  have  sold  the  assets  and  repaid  the  money 
loaned  at  any  time  before  executing  the  assignment,  and  with- 
out taint  of  fraud.  It  is  not  apparent  how  the  rights  of  the 
parties  are  changed  and  tlie  act  of  the  survivor  made  fraudu- 
lent by  doing  that  in  the  assignment  which  he  had  the  right  to 
do  inmiediately  before  executing  it. 

The  precise  question  involved  in  this  case  does  not  appear 
to  have  been  passed  upon  in  any  reported  case  so  far  as  we 
have  been  able  to  discover  except  in  Ilaynes  v.  Brooks  (8  Civ. 
Pro.  Rep.  106-113),  wliere  an  assignment  was  made  for  the 
benefit  of  creditors  by  a  surviving  partner.  In  that  case  as  in 
this  the  creditors  had  loaned  money  to  the  surviving  partner 
to  pay  a  note  of  the  firm.  VanVorst,  J.,  in  commenting  upon 
the  transaction  said  :  "  If  a  firm  obligation  was  retired  by  the 
use  of  the  money  loaned  or  advanced  by  Brown  &  Co.  the  sur- 
viving partner  would  have  been  entitled  to  be  repaid  out  of 
the  firm  property.  As  the  moneys  of  Brown  &  Co.  in  fact 
paid  a  firm  obligation  I  see  no  objection  in  the  subrogation  of 
them  in  equity  to  the  rights  of  the  surviving  partner  or  to  the 
regarding  of  them  as  entitled  to  be  repaid  out  of  the  firm 
assets.  That  works  injustice  to  no  one."  The  learned  judge 
concluded  by  ordering  the  complaint  dismissed,  thereby  sus- 
taining the  validity  of  the  assignment.  This  case  was  aflirmed 
in  the  General  Term,  42  llun,  528,  and  in  this  court  in  116 
N.  Y.  487.  This  question,  however,  was  not  considered  in 
either  of  the  appellate  courts. 

In  The  Matter  of  the  Entate  of  Davh  and  Demuqve  (5 
Whart.  530),  it  was  held  that  after  the  dissolution  of  a  copart- 
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nership  the  partner  authorized  to  settle  the  estate  may  borrow 
money  on  tlie  credit  of  the  firm  for  the  purpose  of  paying  ita 
debts,  and  if  the  credit  be  given  in  good  faith,  thougli  with 
a  knowledge  of  the  dissolution,  and  the  money  borrowed  be 
faithfully  applied  in  liquidation  of  the  debts  of  the  partner- 
ship, the  creditor  has  a  claim  against  the  firm  assets  and  is  not 
to  be  considered  as  a  creditor  merely  of  the  partner  borrowing. 

In  the  case  of  Prudhom^me  v.  Henri/  cfe  Laurans  (5  Louisi- 
ana Kep.  TOO),  it  was  held  that  where  a  liquidating  partner 
after  dissolution  has  borrowed  money  to  pay  the  debts  of  the 
firm,  the  partnership  is  liable  so  far  as  the  evidence  shows  that 
the  money  was  used  for  the  benefit  of  the  firm. 

In  the  last  two  cases  the  partnerships  were  not  insolvent, 
and  the  question  arose  as  between  the  partners.  The  courts, 
however,  recognized  the  claim  of  the  lenders  as  one  which 
ought  to  be  paid  by  the  partnership. 

In  the  case  under  consideration  it  is  true  that  the  partner- 
sliip  is  insolvent,  and  the  question  arises  as  between  the  bank 
and  creditors  of  the  partnership,  but  the  creditors  have  not 
been  harmed  or  prejudiced  by  the  action  of  the  bank  in  loan- 
ing the  money  to  the  survivor,  for  the  assets  were  increased  in 
value  to  the  amount  of  the  loan  and  the  money  drawn  out  of 
the  bank  was  applied  in  extinguishment  of  the  claims  of  the 
creditors,  thus  reducing  to  that  extent  the  liabilities  of  the 
firm. 

When  a  partnership  is  dissolved  by  the  death  of  a  partner, 
the  survivor  is  entitled  to  the  possession  and  control  of  the 
joint  property  for  the  purpose  of  closing  its  business  and  to 
that  end  and  for  that  jjurpose  he  may,  according  to  the  settled 
principles  of  the  law  of  partnership,  administer  the  affairs  of 
the  finn  and  by  sale,  mortgage  or  other  reasonable  disposition 
of  the  property  make  provision  for  meeting  its  obligations. 
He  may,  for  that  pui'pose,  borrow  money  and  give  a  valid 
pledge  of  the  copartnership  property  for  its  repayment 
( Williavis  V.  Whedmi^  109  N.  Y.  333  ;  Emerson  v.  Senter^ 
118  U.  S.  3-8;  Fitzpatrich  v.  Flann<igan,  106  id.  ^'^\ 
Bvichart  v.  Dresnei^  4  DeGex,  McNaughton   &    Gordon, 
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642  ;  S,  C,  10  Hare,  453 ;  In  re  Clmi^h^  Brndford  Commer* 
cial  Banking  Co,  v.  Cure,  L.  R.  [31  Cliy.  Div.]  326.) 

In  Case  v.  Beauregard  (99  U.  S.  119-124),  Mr.  Justice 
Strong  in  commenting  upon  the  riglits  of  partners  in  a  suit 
involving  the  marshalling  of  the  assets  says :  "  The  right  of 
each  partner  extends  only  to  the  share  of  wliat  may  remain 
after  payment  of  the  debts  of  the  firm  and  a  settlement  of  its 
accounts.  Growing  out  of  this  right,  or  rather  included  in  it, 
is  the  right  to  have  the  partnership  property  applied  to  the 
payment  of  the  partnership  debts  in  preference  to  those  of 
any  individual  partner.  This  is  an  equity  that  partners  have 
as  between  themselves,  and  in  certain  circumstances  it  inures 
to  the  benefit  of  the  creditors  of  the  firm.  The  latter  are  said 
to  have  the  privilege  or  preference  sometimes  loosely  denomi- 
nated a  lien  to  have  the  debts  due  to  them  paid  out  of  the 
assets  of  a  firm  in  course  of  liquidation  to  the  exclusion  of  the 
creditors  of  its  several  members.  This  equity  is  a  derivative 
one.  It  is  not  held  or  enforceable  in  their  own  right.  It  is 
practically  a  subrogation  to  the  equity  of  the  individual  part- 
ner to  be  made  effective  only  through  him.  Hence,  if  he  is 
not  in  a  condition  to  enforce  it,  the  creditors  of  the  firm  can- 
not be.  {Rice  v.  Barnard^  20  Vt.  479 ;  Appeal  of  the  York 
County  Bank,  32  Pa.  St.  446.) 

But  so  long  as  the  equity  of  the  partner  remains  in  him,  so 
long  as  he  retains  an  interest  in  the  firm  assets  as  partner,  a 
court  of  equity  will  allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity  and  enforce  through  it  the  application 
of  those  assets  primarily  to  the  payment  of  the  debts  due 
them  whenever  the  property  comes  under  its  administration. 

In  the  case  of  Saunders  v.  lieilly  (105  N.  Y.  12),  it  was 
held  that  a  mere  general  creditor  of  a  firm  having  no  execu- 
tion or  attachment  has  no  lien  whatever  upon  its  personal 
assets.  That  while  firm  creditors  are  entitled  to  a  preference 
over  creditors  of  the  individual  members  of  the  firm  in  the 
payment  of  their  debts  out  of  the  assets  in  the  course  of 
liquidation,  their  equity  is  not  held  or  enforceable  in  their  own 
right,  but  is  a  derivative  one,  practically  a  subrogation  of  the 
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equity  of  each  individual  partner  to  have  the  firm  aseets 
applied  primarily  to  tlie  payment  of  its  debts,  and  where  no 
such  equity  exists  in  favor  of  any  member  of  the  firm  the 
firm  creditors  have  none  and,  therefore,  where  a  judgment  is 
recovered  against  all  the  members  of  a  firm  upon  a  joint  obli- 
gation, but  not  an  indebtedness  of  the  firm,  the  firm  property 
may  be  levied  upon  and  sold  on  execution  issued  on  the 
judgment.  (See  also  Dimon  v.  Hazard^  32  N.  Y.  65 ;  Stanton 
V.  Westover^  101  id.  265 ;  Kirby  v.  Schoonnuiker^  3  Barb.  Ch. 
46 ;  Brown  v.  Higginhotham^  27  Am^  Dec.  618 ;  Peyton  v. 
Stratton,  7  Gratt.  380 ;  StehUm  v.  WHlard,  53  Vt.  665.) 

It  appears  to  us  that  the  conclusion  is  warranted  from  the 
authorities  referred  to  that  where  a  person  in  good  faith  loans 
money  to  a  surviving  partner,  and  where  the  money  is  faith- 
fully applied  by  such  partner  in  satisfaction  of  the  liabilities 
of  the  firm,  the  claim  becomes  one  which  in  equity  should  be 
paid  out  of  the  assets  of  the  firm ;  and  in  an  accounting  between 
the  survivor  with  the  personal  representative  of  the  deceased 
partner,  equity  will  recognize  the  right  of  the  surviving  part- 
ner to  have  the  money  so  borrowed  and  applied  by  him  repaid 
out  of  the  assets  of  the  firm,  and  an  assignment  so  directing 
is  not  fraudulent. 

Attention  is  called  to  tlie  fact  tliat  the  deceased  partner  left 
a  will  making  the  survivor  his  sole  devisee  and  legatee,  and  it 
is  claimed  that  he  left  no  individual  debts.  If  this  were  so  it 
is  not  apparent  that  it  would  aflEect  the  equities  of  the  bank^ 
but  the  evidence  is  silent  upon  the  question  as  to  whether  or 
not  the  deceased  left  individual  debts.  The  referee  refused  to 
so  find,  and  we  cannot  assume  that  there  were  none. 

It  may  also  be  claimed  that  the  firm  being  insolvent  the 
survivor  has  no  equities  to  which  the  bank  can  be  subrogated 
for  the  reason  that  he  is  liable  individually  for  the  payment  of 
the  firm  debts.  But  the  bank  is  not  askmg  for  any  relief  by 
way  of  subrogation,  it  is  only  defending  the  provision  already 
made  for  it  in  the  assignment  from  the  claim  of  fraud.  Even 
though  both  the  finn  and  the  survivor  were  insolvent,  the  sur- 
vivor still  had  the  right  to  have  his  contract  recognized,  and 
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to  say  which  of  the  creditors  should  be  paid  first  and  to  so 
provide  in  his  assignment.     (  WUliama  v.  WhedoUy  mpra,) 

It  follows  tliat  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  final  award  of  costs. 

Vann,  J.,  dissents  upon  the  ground  that  the  note  preferred 
in  the  assignment  as  a  firm  debt  was  simply  an  individual  debt 
of  the  surviving  partner,  who,  as  he  did  not  bind  the  tii'm  in 
creating  the  debt,  could  bind  neither  it  nor  its  property  by 
directing  payment  out  of  the  firm  assets. 

All  concur  with  Haight,  J.,  except  Vann,  J.,  dissenting, 
and  Potter,  J.,  not  voting. 

Judgment  reversed. 

124    4651 
158   2681 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of       124  456 

James  Conway,  Deceased.  f^^^ 

I  124    45^ 

In  determining  whether  a  will  was  executed  in  conformity  to  the  statute  (2     I  ^'^      °^ 
R.  S.  63,  §  40)  courts  will  not  consider  the  intention  of  the  testator,  but 
that  of  the  legislature. 

In  drawing  an  instrument  presented  for  probate  as  a  will,  a  blank  form 
was  used,  the  whole  of  which  was  upon  one  side  of  the  paper.  A  blank 
was  left  for  the  dispositions  to  be  made,  preceded  by  the  words  '*  I  give, 
devise  and  bequeath  my  property  as  follows."  This  blank  was  filled 
up  by  three  complete  devises;  at  the  end  of  the  last  was  underlined, 
in  parenthesis,  the  words  *' carried  to  back  of  will."  Upon  the  back 
of  the  sheet  was  written  the  word  "continued;"  following  it  were 
various  bequests,  and  then  the  words  "signature  on  face  of  the  will.'* 
The  signature  of  the  testator  appeared  at  the  end  of  the  testimonium 
clause  on  the  face  of  the  paper,  and  those  of  the  witnesses  under  the 
attestation  clause.  Held  (Bradley,  Haight  and  Brown,  J  J. ,  dissenting), 
that  there  was  not  such  a  subscription  and  signing  by  the  testatator  and 
witnesses  "at  the  end  of  the  will"  as  is  required  by  the  statute;  and, 
therefore,  that  the  instrument  was  improperly  admitted  to  probate. 

Van  Cartlandt  v.  Kip  (1  Hill.- 590);  Br(nt7i  v.  Clark  (77  N.  Y.  869);  In  re 
Wasliingion  Park  (52  id.  181):  Ihnnelc  v.  Hall  (4  id.  140);  Crasaman 
V.  CroBSinan  (95  id.  145),  distinguished. 

In  re  Convcay  (58  Hun,  16),  reversed. 

(Argued  February  4,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  entered  upon  an  order 
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made  October  23,  1890,  which  affirmed  a  decree  of  the 
surrogate  of  Wyoming  county,  admitting  to  probate  the  will 
of  James  Conway,  deceased. 

The  will  was  written  upon  a  printed  form  consisting  of  a 
half  sheet  about  the  size  of  a  half  sheet  of  legal  cap.  The 
form  from  the  beginning  of  the  will  to  the  end  of  the  attesta- 
tion clause  was  wholly  upon  one  side  of  the  half  sheet.  On 
the  back  of  the  sheet  was  an  indorsement  ^'  Will "  with  a 
blank  between  ruled  lines  for  the  name  of  the  testator,  so 
placed,  that  when  the  paper  was  folded  as  an  ordinary  legal 
paper  the  indorsement  would  appear  on  the  outride.  The 
usual  direction  for  the  payment  of  debts  was  printed  and  then 
followed  the  printed  words,  "  I  give,  devise  and  bequeath  my 
property  as  follows."  Following  these  words  was  a  blank 
space  five  inches  long.  Then  a  printed  provision  appointing 
an  executor  with  a  blank  for  the  name.  Then  the  testimonium 
clause,  a  blank  space  for  the  name  of  the  testator  and  the  seal ; 
then  the  attestation  clause  and  a  blank  space  for  the  names  of 
the  witnesses.  In  drawing  the  will  the  blank  space  of  five 
inches  in  the  body  of  the  instrument  was  entirely  filled  up 
with  devises  of  three  separate  pieces  of  real  estate  to  the 
testator's  three  sons.  At  the  end  of  the  third  devise  in 
parenthesis  and  underlined  were  the  words  "  carried  to  back 
of  will."  Upon  the  back  of  the  will  just  below  the  space  left 
for  the  indorsement  in  parenthesis  and  imderlined  was  the 
word  "  continued."  Then  followed  bequests  of  personal  prop- 
erty to  the  testator's  sons  and  daughters,  which  filled  up  the 
whole  of  the  back  of  the  instrument  from  the  space  for  indorse- 
ment to  within  one  inch  of  the  bottom,  and  below  it  all 
appeared  the  words  '*  signature  on  face  of  the  will." 

The  signature  of  the  testator  appeared  at  the  end  of  the 
printed  testimonium  clause,  and  that  of  the  witnessess  below 
the  attestation  clause  on  the  face  of  the  pai)er. 

Further  facts  appear  in  the  opinion. 

K  J/.  Barthtt  for  appellant. 
George  TT.  BotUford  for  respondent 
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Pakker,  J.  We  think  the  probate  of  the  instrument  should 
have  been  denied,  on  the  ground  that  there  was  not  such  a 
subscription  and  signing  by  the  testator  and  witnesses  at  the 
"  end  of  the  will "  as  is  required  by  our  statute.  (2  R.  S.  63, 
§  40.)  The  aim  of  the  statute  is  to  prevent  fraud.  To  sur- 
round testamentary  dispositions  with  such  safeguards  as  vn\l 
protect  them  from  alteration.  The  provision  "  is  a  wholesome 
one  and  was  adopted  to  remedy  real  or  threatened  evils.  It 
should  not  be  frittered  away  by  exceptions.  While  its  pro- 
visions should  not  be  carried  beyond  the  policy  of  the  f ramers 
of  it,  that  policy  should  not  be  defeated  by  judicial  construc- 
tion." {Sisters  of  Charity  v.  Kelly,  07  X.  Y.  409.)  If  we 
were  without  authority  to  guide  our  action,  could  there  be 
room  to  doubt  that  the  subscription  on  this  instrument  is  in 
contravention  of  the  letter  and  spirit  of  the  statute?  The 
instrument  commences  as  follows :  "  The  last  will  and  testa- 
ment of  James  Conway,"  and  on  the  same  page  towards  the 
bottom  it  concludes,  "  In  witness  whereof  I  have  hereunto 
subscribed  my  name  *  *  *,"  and  immediately  following 
is  the  subscription  "  James  Conway."  If  between  such  begin- 
ning and  end  all  of  the  provisions  of  the  will  were  written, 
there  would  be  a  full  compliance  with  the  statute.  But  such 
is  not  the  case.  On  the  other  side  of  the  slieet  and  occupying 
nearly  the  entire  page  are  what  purport  to  be  important  testa- 
mentary provisions.  Now,  can  it  be  said  tliat  this  will  is  sub- 
scribed at  the  end  ?  That  somewhere  between  the  beginning 
and  the  signature  of  James  Conway  the  matter  written  on  the 
second  page  appears?  These  questions  are  emphatically 
answered  in  the  negative  by  the  decisions  uf  this  court  in 
Matter  of  O'NeiVs  Will  (Ol^N.  Y.  516).  In  that  case  as  in 
this  the  will  was  written  on  a  printed  form  or  blank.  The 
written  part  was  divided  into  thirteen  paragraphs.  The 
thirteenth  being  as  follows  :  "  And  I  authorize  and  empower 
my  executors,  hereinafter  named,  to  sell,  convey,  assign  and 
transfer  my  real  property  for  tlie  payment  of  the  bequests 
hereinafter  named  and  mentioned  either  at  private  "  (here  the 
writer  came  to  the  testimonium  clause  at  the  end  of  the  blank 
SicKELS — ToL.  LXXIX.        58 
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space  and  thereupon  turned  over  the  sheet  and  completed  the 
sentence  on  the  top  of  the  next  page,  as  follows :)  "  at  public 
sale,  and  in  the  manner  that  they  will  deem  the  most  profit- 
able and  advantageous  to  my  said  estate,  but  in  no  case  shall  my 
said  executors  by  process,  by  law  or  otherwise,  sell  and  convey 
and  dispose  of  my  said  real  property  before  the  lapse  of  five 
years  after  my  death,  unless  my  said  executors  shall  see  fit  and 
proper  to  sell  and  dispose  of  the  same  by  virtue  of  the  author- 
ity hereinbefore  given  them  as  aforesaid."  It  was  read  to  the 
testator  in  the  presence  of  witnesses,  the  portion  written  on  the 
top  of  the  fourth  page  being  read  as  if  it  had  all  been  written 
in  the  blank  space  immediately  after  the  word  "  private."  He 
then  signed  the  will  just  after  the  testimonium  clause,  declared 
it  to  be  his  last  will  and  testament,  and  the  witnesses  at  his 
request  and  in  liis  presence  subscribed  their  names  as  witnesses 
immediately  underneath  the  attestation  clause.  This  court  in 
a  carefully  considered  opinion  delivered  by  Chief  Judge  Ruoer^ 
reached  the  conclusion  that  the  testator  and  witnesses  did  not 
sign  "  at  the  end  of  the  will "  as  commanded  by  the  statute, 
and,  therefore,  the  instrument  was  invalid  and  not  entitled  to^ 
probate.  That  decision  both  in  its  letter  and  spirit  seems  to  be 
decisive  of  the  question  before  us,  but  as  it  is  insisted  other- 
wise, reference  will  be  made  to  the  features  wherein  it  is  sug- 
gested that  they  are  so  far  distinguishable  as  to  piermit  a 
different  result. 

In  this  will  the  third  written  paragraph  and  the  last  on  the 
first  page  ended  about  the  middle  of  the  last  line  before  the 
testimonium  clause,  then  enclosed  in  brackets  was  written 
the  following:  "Carried  to  back  of  will."  On  top  of  the 
second  page  and  about  half  an  inch  above  the  commencement 
of  the  fourth  subdivision  enclosed  in  a  bracket  and  under- 
scored is  the  word  "^  contiinied,"  and  below  the  writing  and 
near  the  bottom  of  the  page  are  the  words  "  signature  on  face 
of  the  will."  While  in  CXeill's  will  there  are  no  such  words^ 
but  the  concluding  paragraph  is  writt-en  on  one  side  so  far  as 
the  blank  space  would  permit,  and  then  concluded  on  the 
other.     In  each  case  it  is  conceded  that  it  was  the  intent  of  the 
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testator  that  the  provisions  appearing  on  the  page  following  hia 
signature  should  form  a  part  of  his  will,  and  to  each  case  is 
the  remark  of  Chief  Judge  Kuoee  equally  applicable  that 
"  while  the  primary  rule  governing  the  interpretation  of  wills^ 
when  admitted  to  probate,  recognizes  and  endeavors  to  carry 
out  the  intention  of  the  testator,  that  rule  cannot  be  invoked 
in  the  construction  of  the  statute  regulating  their  execution. 
In  the  latter  case  courts  do  not  consider  the  intention  of  the 
testator,  but  that  of  the  legislature."  {Matter  of  O'Neill 
»upra.)  It  is  likewise  true  tliat  m  this  will,  as  well  as  O'NeiPs, 
the  actual  physical  tennination  of  the  will  is  not  at  the  place 
where  the  testator  subscribed  his  name.  And  there  seems  to 
be  no  reason  in  the  direction  of  giving  support  to  the  integrity 
of  the  statute  as  interpreted  in  Matter  of  O'Neil  {mpra) ; 
Matter  of  Hewitt  (91  K  Y.  261),  and  Sisters  of  Charity  v. 
Kelly  (67  id.  409),  that  will  permit  the  court  to  make  such  use 
of  the  words  "  carried  to  back  of  will,"  "  continued  "  and 
"  signature  on  face  of  will,"  as  will  permit  a  holding  that  the 
signing  was  "  at  the  end  of  the  will."  There  is  no  less  oppor- 
tunity for  fraud  in  cases  like  this  than  in  the  O^Neil  case. 
For  how  can  a  case  l>e  conceived  of  where  alteration  can  be 
more  easily  accomplished?  A  paragraph  is  ended  and  a 
portion  of  a  line  left,  there  then  need  but  be  written  therein 
"  carried  to  back  of  will,"  and  then  any  number  of  disposing 
paragraplis  may  be  written  thereon.  The  words  of  themselves 
do  not  prove  that  they  were  written  before  the  signing  of  the 
testator.  Certainly,  they  furnish  no  more  satisfactory  evidence 
of  having  been  written  before  the  happening  of  such  event 
than  where  the  entire  space  before  the  testimonium  clause  is 
occupied  by  a  subdivision  of  the  will,  which  is  simply  com- 
pleted on  the  next  page  as  in  the  O" Neil  case.  And  wlien,  as 
frequently  happens,  one  or  both  of  the  witnesses  die  before  a 
will  is  probated,  a  contrary  construction  would  seem  to  open 
a  door  for  fraud  which  it  was  the  aim  of  the  legislature  to 
close. 

Again,  if  the  rule  of  construction  laid  down  in  the  O* Neil 
case  be  departed  from  to  this  extent,  where  can  the  line  be 
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drawn?  If,  by  preceding  the  testimonium  clause  with  the 
words  "  carried  back  of  will,"  all  tliat  is  written  thereon  may- 
be made  a  part  of  the  will,  what  is  to  prevent  making  another 
sheet  a  part  of  it  also  by  writing  on  the  bottom  of  that  page 
continued  on  sheet  one,  and  so  on  until  any  number  of  sheets 
of  paper  witli  testamentary  provisions  thereon  be  made  a  part 
of  the  instrument  which  is  signed  on  the  first  page  ? 

We  have  thus  given  some  of  th^  reasons  which  have  led  ns 
to  the  conclusions : 

First.  That  the  O^Neil  case  requires  this  court  to  hold  that 
this  will  was  not  signed  at  the  end. 

Second.  That  the  attempted  distinction  may  not  be  justified 
on  the  ground  that  it  cannot  be  made  to  so  operate  as  to  permit 
frauds  which  it  was  the  design  of  the  legislature  to  prevent. 

There  now  remains  for  consideration  the  basis  upon  which 
it  is  sought  to  found  the  distinction. 

Reference  is  made  to  the  rule  stated  in  Williams  on  Execu- 
tors, at  page  97,  "  if  a  testator  in  a  will  or  codicil,  or  other 
testamentary  paper  duly  executed,  refers  to  an  existing  unat- 
tested will  or  other  paper,  the  instrument  so  referred  to 
becomes  a  part  of  the  will,"  and  other  authorities  tending  to 
the  same  direction  being  cited,  it  is  asserted  that  within  the 
principle  thus  established  "a  testator  may  write  substantial 
portions  of  his  will  upon  the  margin  of  the  document,  or  upon 
the  back  of  the  paper,  or  upon  the  paper  annexed  to  the  will, 
if  such  provisions  are  referred  to  in  the  body  of  the  instru- 
ment and  connected  therewith  by  means  of  asterisks,  words  or 
symbols  indicating  their  relation  to  the  provisions  on  the  face 
of  the  paper." 

A  brief  reference  to  the  state  of  the  law  relating  to  the 
execution  of  wills  in  England  will  make  it  apparent  that 
neither  the  decisions  of  its  courts  nor  the  rules  deduced  there- 
from by  English  text  writers  can  be  made  applicable  to  cases 
arising  under  our  statute. 

Prior  to  January  1,  1838,  no  solemnities  were  necessary  for 
the  making  of  a  will  of  personal  estate.  Wills  were  admitted 
to  probate  which  did  not  contain  either  the  signature  or  seal 
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of  the  testator,  and  were  in  the  handwriting  of  gome  other 
person.  While  the  Statute  of  Frauds  provided  the  fonnali- 
ties  of  signature  and  attestation  necessary  for  a  devise  of  lands, 
by  statute  (1  Vict.  chap.  26,  §  9)  it  was  provided  "  That  no 
will  shall  be  valid  unless  it  shall  be  in  writing  and  executed  in 
manner  hereinafter  mentioned;  (that  is  to  say)  it  shall  he 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary.-'  This  act  took  effect  January  1, 1838.  A 
new  grourid  of  contest  in  the  courts  was  now  presented  as  to 
what  should  be  considered  a  signing  of  the  will  at  the  end  or 
foot  thereof.  Mr.  Williams,  in  his  work  on  Executors  fp.  78), 
says  the  tendency  was  at  first  in  the  direction  of  a  liberal  con- 
struction of  this  part  of  the  statute,  but  afterwards  it  was 
deemed  necessary  to  take  a  more  rigid  view  of  the  enactment 
on  the  ground  that  it  was  intended  to  prevent  any  addition 
being  made  to  the  will  after  the  deceased  had  executed  it. 
Accordingly  probate  was  refused  in  a  great  number  of  cases. 
This  result,  not  at  all  surprising,  in  view  of  the  fact  that  prior 
to  1838  testamentary  dispositions  of  personalty  were  frequently 
given  effect  where  the  testator  had  not  even  signed  or  author- 
ized the  signing  of  the  writing,  led  to  the  passage  of  the  statute 
(15  Vict.  chap.  24)  entitled  "An  act  for  the  amendment  of 
the  laws  with  respect  to  wills,"  passed  June  17, 1852.  Section  1 
provides  as  follows :  "  Where,  by  an  act  passed  in  the  first 
year  of  the  reign  of  Her  Majesty  Queen  Victoria,  entitled  an 
act  for  the  amendment  of  the  laws  with  respect  to  wills,  it  is 
enacted  that  no  will  shall  be  vaHd  unless  it  shall  be  signed  at 
the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction.  Every  will  shall, 
BO  far  only  as  regards  the  position  of  the  signature  of  the  tes- 
tator or  of  the  person  signing  for  him,  as  aforesaid,  be  deemed 
to  be  valid  within  the  said  enactment  as  explained  by  this  act 
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if  the  signature  shall  be  so  placed  at,  or  after,  or  following,  or 
under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it 
shall  be  apparent  on  the  face  of  the  will  that  the  testator 
intended  to  give  effect  by  such,  his  signature  to  the  writing 
signed  as  his  will,  and  that  no  such  will  shall  be  affected  by 
the  circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the  cir- 
cumstance that  a  blank  space  shall  intervene  between  the 
concluding  word  of  the  will  and  the  signature,  or  by  the  cir- 
■cumstance  that  the  signature  placed  among  the  words  of  the 
testimonium  clause  or  clause  of  attestation  shall  follow  or  be 
after  or  under  the  clause  of  attestation,  either  with  or  with- 
out the  blank  space  intervening,  or  shall  follow  or  be  after,  or 
under,  or  beside  tlie  names,  or  one  of  the  names,  of  the  sul)- 
«cribing  witnesses,  or  by  the  circumstance  that  the  signature 
shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause  or  paragraph  or 
dis]X)sing  part  of  the  will  shall  be  written  above  the  signature, 
or  by  the  circumstance  that  there  shall  appear  to  be  sufficient 
space  on  or  at  the  bottom  of  the  preceding  side  or  page  or 
other  portion  of  the  same  paper  on  which  the  will  is  written 
to  contain  the  signature ;  and  the  enumeration  of  the  above 
circumstances  shall  not  restrict  the  generality  of  the  above 
enactment,  but  no  signature  under  the  said  act  or  this  act  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signature  shall 
be  made." 

Clearly  it  needs  no  otlier  argument  than  is  furnished  by  a 
statement  of  the  practice  in  England  respecting  the  probate  of 
wills  prior  to  1838,  and  a  reading  of  the  amendment  of  1852, 
to  demonstrate  the  inapplicability  of  English  decisions  to  a 
question  like  that  before  ua  By  statute  the  English  courts 
are  commanded  to  consider  the  intent  of  the  testator  in  deter- 
mining whether  there  was  a  due  execution.  With  us  it  is  the 
intention  of  the  legislature  and  not  that  of  the  testator  which 
controls  such  a  question.     {Matter  of  O^N'eil,) 
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Williams  on  Executors,  Jarman  on  Wills  and  the  English 
decisions  cited  need  not,  therefore,  receive  other  consideration. 

Van  Cortlandt  v.  Kip  (1  Hill,  590)  decides  simply  that  a 
codicil  duly  executed  will  amount  to  a  republication  of  the 
will,  causing  it  to  speak  as  of  the  date  of  the  codicil,  and  that 
when  such  is  the  case  both  should  be  read  and  construed 
together  ajs  one  instrument.  That  proposition  does  not  admit 
of  controversy.  {Caulfield  v.  Sullivan,  85  N.  Y.  153-160.) 
But  it  is  difficult  to  see  how  it  can  be  made  available  in  the 
disposition  of  the  question  now  presented. 

In  Brown  v.  Clark  {^kl  N.  Y.  369),  a  woman  executed  her 
will,  subsequently  married,  and  then  in  due  form  executed  a 
codicil  which,  after  describing  the  will  executed  before  mar- 
riage, continued  as  follows :  "  I  do  hereby  republish,  reaffirm 
and  adopt  the  aforesaid  instrument  as  my  present  ^vill  in  like 
manner  as  if  so  executed  by  me,  but  modified  pursuant  to  this 
codicil,  which,  in  connection  with  and  amendment  of  my 
said  will,  I  now  publish  and  declare  together  as  constituting 
my  last  will  and  testament."  And  at  tlie  execution  thereof 
the  testatrix  declared  the  instrument  to  be  ''  a  codicil  to  her 
last  will  and  testament,  and  a  reaffirmation  of  the  latter."  As 
her  marriage  operated  to  revoke  the  will  (2  R.  S.  64,  §  44), 
tlie  question  presented  was  whether  the  execution  of  the 
codicil  was  a  republication  of  the  will.  .  And  such  was  held 
to  be  its  legal  effect.  No  otlier  question  was  involved  or 
decided,  although  reference  was  made  to  certain  English 
decisions,  which  are  not  deemed  in  point  for  reasons  already 
given. 

Matter  of  the  Coriiimasioners  of  Washington  Park,  Albany 
(52  X.  Y.  131),  was  a  proceeding  instituted  to  acquire  title  to 
lands  under  a  statute  requiring  that  in  the  petition  the  real 
estate  sought  to  be  taken  must  be  fully  described,  and  the 
names  and  places  of  residence  of  the  parties  owning  or  claim- 
ing an  interest  in  the  real  estate  stated.  In  the  body  of  the 
petition  the  real  estate  was  referred  to  as  "  hereinafter  fully 
described  and  set  forth,"  and  the  petition  further  declared 
that  "  hereafter  is  stated  the  names  and  places  of  residence  of 
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the  parties  *  *  *."  Annexed  to  the  petition  were  sched- 
ules containing  the  recitals  called  for  by  the  statute.  It  was 
held  that  the  schedules  formed  part  of  the  petition,  and  that 
there  was  a  sufficient  compliance  with  the  statute.  That  case 
does  not  seem  to  be  applicable  here.  The  statute  is  not  the 
same,  nor  the  object  sought  to  be  accomplished.  It  did  not 
require  that  the  paper  should  be  subscribed  at  the  end.  And 
the  reasons  which  induced  the  legislature  to  require  that  in 
case  of  wills  the  provisions  thereof  should  all  be  written  before 
the  signature  did  not  exist. 

TorvneU  v.  IlaU  (4  N.  Y.  140)  was  considered  by  this  court 
in  the  O^Nid  case,  and  need  not  be  again  referred  to.  The 
reference  thus  made  to  the  authorities  cited  in  support  of  the 
proposition  enunciated  in  Williams  on  Executors  may  well  be 
concluded  by  a  quotation  from  the  opinion  in  the  O^Neil  case : 
"  It  is  not  believed  that  any  paper  or  document  containing 
testamentary  provisions  not  authenticated  according  to  the 
provisions  of  our  Statute  of  Wills  has  yet  been  held  to  be  a 
part  of  a  valid  testamentary  disposition  of  property,  simply 
because  it  was  referred  to  in  the  body  of  the  will." 

It  is  sought  to  further  distinguish  this  case  from  O'Neil's 
on  the  authority  of  certain  cases  in  which  the  eifect  of  an 
interlineation  or  erasure  are  considered.  Grossman  v.  Cross- 
man  (95  N.  Y.  145),  is  the  only  case  cited  in  which  the  ques- 
tion arose  under  our  statute.  In  that  case  a  will  was  executed 
in  duplicate,  in  one  there  was  an  interlineation  of  the  name  of 
one  of  the  executors,  and  it  was  noted  at  the  bottom  of  the 
will  before  the  attestation  clause.  The  interlineation  was 
necessary  to  make  tlie  two  wills  perfectly  alike.  And  Judge 
Eakl,  in  delivering  the  opinion  of  the  court,  said :  "  Where 
an  interlineation,  fair  upon  the  face  of  an  instrument,  is 
entirely  unexplained,  we  do  not  understand  that  there  is  any 
presumption  that  it  was  fraudulently  made  after  the  execution 
of  the  instrument.  But  here  the  interlineation  was  noted  at 
the  bottom  of  the  instrument  before  the  attestation  clause, 
and  so  too,  the  interlineation  was  necessary  to  make  it  a  dupli- 
cate.    *     *     *     Taking  all  these  circumstances,  there  was 
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sufficient  to  cast  the  burden  upon  the  contestants  to  show  tha* 
the  interlineation  was  fraudulent  and  unauthorized." 

Now,  can  it  be  said  that  the  provisions  on  the  back  of  thitf 
instrument  constitute  an  interlineation  ?  They  do  not  appear 
on  its  face,  and  do  not  have  any  necessary  connection  with 
that  which  precedes  or  follows  them.  Clearly  such  a  deter- 
mination is  not  supported  by  the  CroBsman  case.  And  that 
decision  should  not  be  carried  beyond  its  terms  in  order  to 
obtain  a  basis  for  distinguishing  this  case  from  that  of  O'Neil's* 

The  judgment  should  be  reversed  and  petition  for  probate 
dismissed,  with  costs. 

Bbown,  J.  (dissenting).  The  appellant  claims  that  the  judg- 
ment should  be  reversed  upon  the  authority  of  Hewitfs  Case 
(91  K  T.  261),  and  O'NeiVs  Case  (Id.  516).  In  Hewitt's 
case  the  witnesses  signed  in  the  middle  of  the  will,  and  the 
facts  have  no  similarity  to  the  present  case. 

In  G^NeiVs  case  the  will  was  written  on  a  printed  form  con- 
sisting of  one  sheet  of  four  pages.  The  blank  left  for  the 
insertion  of  special  and  substantial  parts  of  the  will  was  nearly 
three  pages,  and  the  formal  termination  and  attestation  clause 
was  at  the  end  of  the  third  page.  This  was  all  filled  up,  and 
being  of  insufficient  size  to  contain  all  the  provisions  the 
testator  desired  to  make,  the  remaining  portion  was  carried  to 
the  fourth  page. 

The  names  of  the  testator  and  witnesses  appeared  at  the 
foot  of  the  third  page.  These  facts  are  similar  to  those  in  the 
case  before  us,  but  in  one  very  essential  particular  the  cases 
differ. 

In  G^NeiVs  case  there  was  no  reference  in  the  body  of  the 
will  to  the  writing  on  the  fourth  page,  and  that  part  of  the 
will  was  in  no  way  authenticated,  and  this  circumstance  was 
referred  to  by  Judge  Ruger  in  his  opinion. 

In  this  case  there  is  a  clear  and  distinct  reference  in  the  body 
of  the  wiU  to  the  provision  on  the  back  of  the  paper,  and  they 
are  connected  by  means  of  the  words  in  parenthesis  and  their 
relation  to  each  other  indicated. 
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It  is  well  settled  that  an  interlineation  or  erasure  on  the 
fiwjeof  awill  does  not  necessarily  destroy  it,  and  there  is  no 
jw«8uniption  where  it  is  fair  upon  its  face  that  it  was  made 
after  execution.  {Cros87nan  v.  Grossman^  95  N.  Y.  145; 
Speake  v.  United  States^  9  Cranch,  37 ;  Bailey  v.  Taylor y  11 
Conn.  531 ;  Jarman  on  Wills,  voL  l,p.  144.) 

So  it  is  also  established  by  numerous  authorities  that  any 
written  \ testamentary  document  in  existence  at  the  execution  of 
a  will,  may  by  reference  be  incorporated  into  and  become  a  part 
ef  a  will  provided  the  reference  in  the  will  is  distinct  and 
clearly  identifies  or  renders  capable  of  identification  by  the  aid 
of  extrinsic  proof  the  document  of  which  reference  is  made. 
( Varv  CorUandt  v.  Kip^  1  Hill,  590 ;  Brown  v.  ClarTc^  77 
N.  Y.  369 ;  Matter  of  Comrs.  of  Washington  Park^  52  id. 
161^134 ;,  Thnnele  v.  HaU^  4  K  Y.  145 ;  Burton  v.  Newhery^ 
lu  K.  [1  Ch:  Div,]  239 ;  Williams  on  Executors,  97  \  1  Jarman 
on  Wills,  78.) 

I  think  this <  will  may  be  sustained  within  the  principle  of 
the  authorities  cited. 

It  would  be  quite  too  narrow  a  construction  of  the  statute 
to  hold  that  in  no  case  is  a  will  valid  when  a  substantial  pro- 
vision was  written  below  the  signature  when  such  provision  is 
connected  with,  the  body  of  the  instrument  by  a  clear  and 
distinct  reference  made  to  it. 

By  such  reference  it  is  incorporated  into  and  becomes  a 
^rt  of  the  will,  and  no  distinction  is  apparent  between  such  a 
«ase  and  one  where  the  testator  writes  upon  the  margin  of  the 
mstrument  or  between  the  lines,  and  connects  such  writing 
with  the  body  of  the  paper  by  an  asterisk  or  hyphen. 

In  this  case  there  are  no  suspicious  circumstances  appearing 
«n  the  face  of  the  will.  It  is  all  in  one  handwriting,  and  it  is 
proved  beyond  question  that  the  will  was  read  to  the  testator 
and  was  executed  in  the  conditio©  it  now  appears,  and  the 
testator  understood  perfectly  that  part  of  the  will  was  on  the 
Back  of  the  paper.  The  words  "  carried  to  back  of  will "  on 
the  face  of  the  paper,  and  the  )vord  "  continued  "  on  the  back 
connect  the  two  parts  and  indicate  their  relation  to  each  other, 
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and  in  determining  where  the  end  of  the  will  is,  the  writing  on 
the  back  is  to  be  read  as  if  written  on  the  face  of  the  will. 

No  one  could  read  this  will  in  the  ordinary  way  and  reach 
the  end  without  reading  that  part  on  the  back  of  the  paper. 
Wlien  the  words  "  carried  to  back  of  will "  are  reached,  one 
naturally  turns  to  the  back  of  the  paper,  and  the  word  "  con- 
tinued "  connects  the  parts.  When  that  part  on  the  back  is 
read,  the  reader  returns  to  the  face  of  the  paper  and  resumes 
the  reading  at  the  beginning  of  the  clause  appointing  the 
executor. 

The  case  would  be  the  same  if,  instead  of  adopting  the  course 
pursued,  the  draughtsman  had  written  on  the  margin  of  the 
face  of  the  paper  what  appears  upon  the  back  and  connected 
it  with  the  body  of  the  instrument  with  an  asterisk. 

The  case  does  not  fall  within  the  mischief  that  the  statute 
was  designed  to  guard  against,  and  there  is  no  authority  hold- 
ing such  a  will  as  this  invalid. 

In  SisUtb  of  CTiarity  v.  Kelly  (67  K  Y.  409),  the  signa- 
ture of  the  testator  appeared  in  the  middle  of  the  clause 
appointing  the  executors.  In  that  case  Judge  Foloeb  said : 
"  The  instrument  is  to  be  scanned  to  learn  where  is  the  end  of 
it  as  a  completed  whole,  and  at  the  end  there  found  must  the 
name  of  the  testator  appear." 

Scanning  this  will  to  ascertain  where  the  end  is,  we  cannot 
ignore  the  words  and  symbols  which  connect  the  body  of  the 
instrument  with  the  writing  on  the  back,  and  reading  it  in  the 
light  and  meaning  of  those  words  and  symbols,  the  signature 
appears  at  the  end. 

The  judgment  should  be  affirmed. 

All  concur  with  Pabkeb,  J.,  except  BbAdley,  Haight  and 
Brown,  JJ.,  dissenting. 

Judgment  reversed. 
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Geokge  W.   White,  Appellant,  v,  Mary  Keed  et  al.,  as 
Executors,  etc.,  Kespondents. 

It  seems,  that  where  one  member  of  a  firm  sells  out  his  interest  in  the  firm 
to  the  other  members,  who  continue  the  business  with  the  firm  property, 
and  the  sale  is  subsequently  set  aside  for  fraud,  the  out-going  partner 
may  require  his  copartners  to  account  to  him  as  trustees  for  the  profits 
resulting  from  the  business  after  his  retirement. 

Where,  however,  the  retiring  partner  received  on  the  sale  more  than  the 
amount  of  his  interest  in  the  capital  or  assets  of  the  firm,  he  is  not 
entitled  to  share  in  the  subsequent  profits;  the  fraud  that  induced  the 
sale  entitles  him  to  full  indemnity  for  any  loss  suffered  thereby,  but  does 
not  entitle  him  to  recover  upon  an  accounting. 

In  an  action  for  such  an  accounting,  the  sale  was  adjudged  to  have  be^o 
induced  by  fraud,  defendants  were  required  to  account,  and  it  was 
directed  that  upon  such  an  accounting  plaintiff  be  charged  with  the 
moneys  paid  and  the  value  of  the  property  transferred  to  him  on  the 
sale.  The  referee  decided  that  plaintiff  received  more  than  the  value  of 
his  interest  in  the  firm  assets,  and  judgment  was  entered  against  him  for 
the  excess.  Held^  error;  that  after  the  obstacle  produced  by  the  sale 
and  release  was  removed,  plaintiff's  remedy  required  an  accounting  to 
ascertain  whether  he  was  entitled  to  any,  and,  if  so,  what  amount,  treat- 
ing his  former  partners  as  trustees  of  the  capital  in  which  he  had  an 
interest,  and  it  having  been  found  he  had  no  such  interest,  he  was  not 
entitled  to  share  in  the  subsequent  profits;  but  that  defendants  had  no 
cause  of  action  or  right  of  recovery  against  him. 

(Argued  February  4,  1891;  decided  March  17, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  endered  upon  an  order  made 
November  3,  1890,  which  aflSrmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee,  and  from  an 
order  of  said  General  Term  which  reversed  a  judgment  in 
favor  of  defendants  previously  entered  upon  the  report  of 
another  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Oeorge  H.  Adams  for  appellant.  The  proceedings  upon 
the  reference  before  Mr.  Cole,  and  the  report  and  judgment 
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thereon,  were  in  accordance  strictly  with  the  interlocutory 
decree,  and  were  without  error,  and  so,  that  judgment  should 
be  affinned.  {Newdecker  v.  KoliUberg^  3  Daly,  409  ;  McCabe 
V.  Muschowitz,  15  id.  37 ;  Cooley  on  Part.  §§  338,  340,  342, 
343,  345  ;  15  Ves.  218 ;  IJac.  &  Walk.  267 ;  2  Russ.  325 ;  1 
Jac.  284 ;  4  Russ.  126 ;  17  Ves.  298 ;  2  Keen.  722 ;  4  Myl.  & 
Cr.  41 ;  Richardson  v.  Bank  of  England^  Id.  155  ;  Story  on 
Part.  §§  182,  331,  348,  349;  Pars,  on  Part.  230,  524;  2  Lind- 
ley  on  Part.  979 ;  Parsons  v.  Hayward^  31  Beav.  199 ;  Miller 
V.  Kean,  27  id.  236 ;  Turner  v.  Major,  3  Giff.  442 ;  Cook  v. 
Collinbridge,  27  Beav.  456 ;  Featherstonav^h  v.  Fenwi^k,  17 
Ves.  299,  303 ;  Tow/isefid  v.  Toionsend,  1  Gifif.  201 ;  McDo)i- 
old  V.  Richardson,  Id.  81 ;  Flockton  v.  Running,  8  Ch.  323 ; 
^y^lson  V.  Simpson,  89  N.  Y.  619,  620  ;  ColUnder  v.  Phelan, 
79  id.  366  ;  King  v.  Leighton,  100  id,  386;  Taylor  v.  Hutch- 
inson, 25  Gratt.  536 ;  Hoyt  v.  Sprague,  103  U.  S.  626 ;  Story 
on  Part  §§  133, 182,  230 ;  15  Ves.  226 ;  1  Anst.  94 ;  2  Brown 
Ch.  655  ;  1  Johns.  Ch.  38, 165  ;  2  id.  117 ;  3  id.  433 ;  Durbin 
V.  Barber,  14  Ohio,  224 ;  In  re  Ross,  87  N.  Y.  516 ;  Tolman 
V.  R.  R.  Co.,  92  id.  353.)  Referee  Cummings'  report  goes 
not  only  upon  the  errors  of  the  General  Term,  but  contains 
gross  errors  of  its  own,  (  Wright  v.  DelafieM,  25  N.  Y.  266 ; 
Hoar  V.  U,  S.  R.  Co.,  30  Hun,  375,  376 ;  Storrs  Y.Flint,  14 
J.  &  S.  498,  519.) 

Albert  Stickney  for  respondents.  The  plaintiff  was  not 
entitled  to  profits.  {King  v.  Leighton,  100  N.  Y.  386  ;  Wed- 
derbum  v.  Wedderbinm,  2  Keen,  752 ;  Sinipsmi  v.  Chapman, 
4  DeG.,  M.  &  G.  154 ;  Vyse  v.  Foster,  L.  R.  [8  Ch.  App.]  309 ; 
L.  R.  [H.  L.]  318 ;  Taylor  v.  HutcMnson,  25  Gratt.  536,  539 ; 
2  Lindley  on  Part.  979,  980,  991 ;  Crittenden  v.  Wiibeck,  50 
Mich.  401 ;  Durbin  v.  Barber,  14  Ohio,  311 ;  Bell  v.  Mehen, 

2  Cal.  159 ;  Turner  v.   Otis,  30  Kan.  1 ;  Phillip  v.  Reeder, 

3  C.  E.  Green,  95.)  The  plaintiff  was  entitled  to  no  allowance 
for  good  will.  {Stuart  v.  Gladstmie,  L.  R.  [10  Ch.  Div.] 
626 ;  HaU  v.  HaU,  20  Beav.  139  ;  Jones  v.  Butler,  87  N.  Y. 
617)    If  the  accounting  brought  the  plaintiff  in  debt,  he 
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must  accept  that  result,  and  the  defendants  are  entitled  to  an 
affirmative  judgment  in  their  favor,  although  they  pleaded  no 
counter-claim.  (Story's  Eq.  PL  §  398 ;  Holdemess  v.  BanJciuy 
2  DeG.,  F.  &  J.  258 ;  Diiryee  v.  Limh^hner^  12  C.  E.  Green, 
258,  .366 ;  Andrews  v.  Gibnan^  122  Mass.  471 ;  EddUston  v. 
ColUm,  3  DeG.,  M.  &  G.  1 ;  1  Storj^'s  Eq.  Juris.  §  522 ;  Allen 
V.  AUen,  11  Heisk.  387;  LitOe  v.  Merrill,  62  Me.  328; 
Campbell  v.  Campbell,  4r  Halstead  Ch.  740,  741 ;  2  DanielFg 
Ch.  Pr.  [5th  ed.]  992 ;  Felder  v.  FaZ/,  26  Miss.  595 ;  Griggf^ 
V.  Clark,  23  Cal.  427;  Grcwe  v.  Fresh,  9  Gill.  &  J.  280; 
Raymond  v.  Caine,  45  N.  H.  201 ;  Cook  v.  Jenkins,  79  N.  Y. 
575;  Vassear  v.  Livingston,  13  id.  248;  Code  Civ.  Pro. 
§§  501,  502.)  This  record  presents  only  the  appeal  from  the 
judgment  of  November  17,  1890.  (  White  v.  White,  110  K. 
Y.  642;  Code  Civ.  Pro.  §§  191,  1316,  1325.) 

Bradley,  J.  The  plaintiff,  Horatio  Heed  and  Charles  White, 
were  equal  partners  in  business  from  1862  to  August  4, 1876, 
when  plaintiff  sold  out  his  interest  to  his  partners.  The  plain- 
tiff in  1881  brought  this  action  against  Eeed  and  White  to  set 
aside  the  sale  on  the  ground  of  alleged  fraud  and  for  an 
accounting,  with  a  view  to  the  recovery  of  an  additional  sum 
by  way  of  capital  and  profits.  The  court  determined  that  the 
allegation  of  fraud  was  sustained,  and  by  interlocutory  decree 
set  aside  tlie  sale  and  directed  an  accounting,  which  was  had 
before  a  referee,  upon  whose  report  judgment  was  entered  in 
favor  of  the  plaintiff  for  upwards  of  one  hundred  thousand 
dollars.  That  judgment  was  reversed  by  the  General  Term 
and  a  new  accounting  directed  before  another  referee.  (23 
J.  &  S.  417.)  It  was  had  and  resulted  in  a  report  and  judg- 
ment against  the  plaintiff  for  upwards  of  eight  thousand  dol- 
lars. The  latter  judgment  was  affirmed.  This  appeal  is  from 
that  affirmance  and  from  the  order  reversing  the  judgment 
entered  upon  the  first  report  The  interlocutory  judgment, 
and  the  facts  and  conclusions  of  law  found  by  the  court  direct- 
ing it,  remain  undisturbed  and  effectual  as  the  determination 
of  the  rights  and  liabilities  of  the  parties,  so  far  as  tliey  are 
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dependent  npon  such  decree.  The  business  of  the  firm  was . 
large  and  consisted  of  buying  live  hogs  in  Chicago  and 
shipping  them  to  the  city  of  New  York,  where  they  were 
slaughtered  and  the  product  disposed  of.  The  plaintiff  resided 
in  Chicago  and  had  charge  of  buying  and  shipping  the  hogs 
to  New  York,  where  they  were  received  by  Reed  and  White» 
who  had  entire  charge  of  the  business  there,  and  kept  the 
books  representing  the  accounts  of  the  firm.  In  fact  New 
York  was  its  place  of  business.  In  June,  18Y2,  Reed  entered 
into  a  secret  arrangement  with  one  Bate  to  sell  and  deliver  to 
the  latter,  from  day  to  day  in  the  name  of  the  firm,  a  large 
quantity  of  slaughtered  hogs,  to  be  disposed  of  by  Bate  for  the 
joint  profit  of  him  and  Reed  to  the  exclusion  of  the  firm.  To 
accomplish  this  a  formal  agreement  was  made  between  them 
on  the  one  part  and  certain  persons  of  the  other  part,  whereby 
the  latter  agreed  to  make  advances  and  take  dressed  hogs  ob 
terms  particularly  mentioned ;  and  the  firm  of  Charles  White 
&  Co.  made  sales  and  deliveries  to  Bate  up  to  February  eighth 
following  of  over  three  million  pounds  of  dressed  hogs  amount- 
ing to  $186,761.58.  In  June,  when  such  arrangement  wa« 
made.  Bate  was  indebted  to  the  firm  $24,722.71,  and  was  then 
insolvent,  of  which  Reed  was  advised  when  he  entered  into 
the  agreement  with  him ;  and  when  the  business  with  Bate 
was  closed  in  February,  1873,  his  indebtedness  to  the  firm  had 
increased  to  $44,735.74.  In  August,  1876,  the  plaintiff 
expressed  to  Reed  and  White  dissatisfaction  with  the  conduct 
of  the  business  in  New  York,  and  especially  with  the  loss 
occasioned  by  the  indebtedness  of  Bate,  and  he  proposed  to 
sell  his  interest  in  the  firm  for  a  sum  certain.  After  some 
negotiation  he  sold  out  to  Reed  and  White  and  agreed  to  take 
in  cash  and  notes  about  $27,000,  and  one-third  interest  in  cer- 
tain real  estate  at  a  valuation  of  about  $30,000,  making 
together  $57,000  for  his  interest.  At  that  time  a  balance  sheet 
was  taken  from  the  books  which  showed  his  credit  balance  to 
be  $70,818.4Q ;  and  to  induce  him  to  make  the  sale  for  an 
amount  less  than  such  balance,  the  defendants  represented  to 
the  plaintiff  that  the  Bate  account  was  of  no  value  and  oughi 
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not  to  be  taken  into  account.  The  court  found  tliat  the  repre- 
sentations in  that  respect  were  false  to  the  knowledge  of 
Reed,  and  were  made  with  fraudulent  intent  on  his  part  to 
induce  the  plaintiff  to  sell  his  interest  for  less  than  its  value, 
and  with  the  fraudulent  intent  of  concealing  from  him  the 
true  state  of  the  affairs  of  the  firm  to  his  disadvantage.  The 
value  of  the  indebtedness  of  Bate  was  in  the  liability  of  Reed 
to  account  to  the  firm  founded  upon  his  secret  arrangement 
before  mentioned  with  Bate ;  and  in  that  view  the  interlocu- 
tory decree  directed  that  in  the  accounting  Reed  be  charged 
with  the  value  of  the  merchandise  delivered  to  Bate  by  the 
firm  after  June  15,  1872,  and  credited  with  payments  made 
by  him  to  the  firm.  The  further  direction  for  the  accounting 
given  by  the  interlocutory  decree,  was  that  the  defendants 
account  for  the  disposition  l)y  them  of  the  partnership  assets 
which  were  in  their  possession  on  August  4,  1876;  and 
that  an  accounting  be  had  between  the  parties  in  respect 
to  their  several  interests  in  the  assets  or  their  proceeds,  or  in 
the  amounts  for  which  the  defendants  might  be  chargeable  in 
their  disposition  of  tliem ;  that  an  account  be  taken  of  the 
assets  and  liabilities  of  tlie  firm  existing  on  that  day ;  that  the 
defendants  file  an  account  and  the  referee  make  an  inventory 
of  such  assets  and  liabilities ;  and  that  he  ascertain  and  deter- 
mine what  were  the  obligations  of  the  defendants  to  the  plain- 
tiff in  disposing  of  the  partnership  assets,  or  any  of  them,  after 
the  sale  by  him,  and  tlie  amounts  with  which  the  defendants 
were  chargeable  by  reason  of  such  disposition ;  and  that  on 
such  accounting  the  plaintiff  be  charged  with  all  sums  of 
money  withdrawn  by  him  or  paid  to  him  by  the  firm  in 
August,  1876,  also  the  value  of  all  property  withdrawn  by  or 
transferred  to  him  by  the  firm  or  by  the  defendants  at  that 
time.  The  referee  determined  that  the  plaintiff  received  some- 
thing more  than  he  was  entitled  to  at  the  time  of  the  sale  to 
Reed  and  Wliite.  This  was  based  upon  the  finding  made  by 
him  of  the  value  of  the  finn  assets  at  that  time,  and  the  deter- 
mination that  the  plaintiff  then  received  fifty-seven  thousand 
dollars  for  his  interest.     Both  of  those  propositions  of  fact  are 
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<5onte8ted  by  the  plaintiff,  who  insists  that  he  did  not  receive 
and  should  not  account  for  or  be  charged  with  that  amount. 
The  one-third  interest  in  the  real  estate  before  mentioned  was 
not  conveyed  to  him,  but  an  agreement  was  made  by  White, 
who  held  the  legal  title  for  the  firm,  to  sell  it  to  him  and  to 
make  conveyance  when  requested  to  do  so.  In  December, 
1880,  the  plaintiff  released  White  from  the  agreement  to  con- 
vey, in  consideration  whereof  Reed  and  White  paid  the  plain- 
tiff nineteen  thousand  dollai*s.  The  plaintiff  claims  that  he 
should  not  be  charged  with  the  $30,000,  but  only  with  the 
$19,000,  as  of  the  time  he  received  the  latter  sum.  And  this 
as  urged  on  the  ground  that  when  the  sale  by  him  to  his  part* 
ners.  Reed  and  White,  was  set  aside,  the  agreement  to  sell  and 
convey  such  interest  in  the  real  estate  referred  to,  fell  with  it, 
and  he  was  chargeable  in  that  respect  with  only  what  he 
received  upon  the  release  of  it  by  him  and  as  of  the  time  he 
received  the  consideration  of  his  release.  That  view  does  not 
seem  tenable,  as  tlie  fraud  charged  had  no  relation  to  the 
nature  of  the  <;onsideration  which  he  received  in  payment  for 
the  transfer  of  his  interest  in  the  partnership  property.  Before 
the  commencement  of  this  action,  he  had  released  his  claim 
under  White's  agreement  to  sell  him  the  land  for  a  specific  con- 
sideration paid  to  him.  And  on  this  subject  the  interlocutory 
decree  directed  that  in  the  accounting  the  plaintiff  should  be 
<;harged  with  all  sums  of  money  withdrawn  by  him  from  the 
firm  in  August,  1876,  "also  with  the  value  of  all  property 
withdrawn  by  or  transferred  to  him  by  said  firm  or  by  the 
defendants  at  that  time."  The  estimated  value  then  made 
seems  to  have  been  the  amount  for  which  the  third  interest  in 
the  land  was  taken  by  the  plaintiff,  and  there  is  no  other  evi- 
dence and  no  finding  or  request  to  find  upon  the  subject  of  its 
value  at  that  time.  And  upon  this  review  this  court  cannot 
say  that  it  was  worth  then  any  less  than  the  price  allowed  by 
the  plaintiff  for  it. 

The  question  whether  his  interest  in  tlie  finn  assets  was 
entirely  covered  by  the  $57,000  was  one  of  more  difliculty. 
All  the  partners  had  credit  balances  on  the  books,  and  the 
SicKELs — YoIm  LXXIX.        60 
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custom  was  to  make  anniml  rests  and  to  add  interest  from  year 
to  year  on  such  balances.  They,  as  represented  by  the  balance 
sheet  of  let  of  July,  1876,  were :  Charles  White,  $124,657.41 ; 
Reed,  $84,096.99 ;  plaintiff,  $70,818.40.  The  plaintiff's  inter- 
est as  thus  represented  (a  sum  equal  to  which  he  at  firet  pro- 
posed to  sell  for)  was  reduced  little  less  than  one-third  the 
amount  of  the  Bate  indebtedness  in  the  arrangement  pursuant 
to  which  he  made  the  sale.  These  credit  balances  on  the 
accountmg  were  changed  by  adding  some  assets  not  on  the 
books  or  in  the  ledger  account  at  the  time  of  the  sale,  also  by 
charging  Reed  with  the  amount  of  the  Bate  indebtedness, 
which  accrued  after  Jure  15,  1872,  and  adding  one-third  that 
amount  to  the  balance  of  each  of  the  other  partners,  thus  pro- 
ducing actual  credit  balances  as  of  August  4, 1876,  as  follows: 
Plaintiff,  $78,909.18;  Charles  White,  $132,748.19;  Reed, 
$68,515.43,  making  an  aggregate,  $278,163.60.  But  the  value 
of  the  interests  of  the  partners  so  represented  was  dependent 
upon  the  actual  value  of  the  assets  of  the  firm.  And  while 
they  had  the  nominal  value  of  upwards  of  $290,000,  the 
referee  found  that  at  that  time  the  actual  value  was  only 
$201,181.77,  and  after  charging  one-third  of  the  losses  and 
depreciation  and  the  small  amount  of  liabilities  to  each  of  the 
parties,  the  result,  as  found  by  the  referee,  was  that  the 
$57,000  was  in  excess  of  the  plaintiff's  interest  in  the  partner- 
ship assets.  While  the  evidence  is  not  such  as  to  necessarily 
require  the  finding  that  the  value  of  the  property  of  the  firm 
on  August  4,  1876,  was  no  more  than  the  amount  so  foimd  to 
be  its  value,  there  was  evidence  which  permitted  the  conclu- 
sion that  if  the  partnership  had  been  then  closed  up,  the  amount 
of  the  assets  would  have  produced  no  more  than  that  sum. 
The  question  upon  the  evidence  was  one  of  fact,  and  it  cannot 
upon  this  review  be  held  that  the  finding  was  witliout  some 
evidence  for  its  support.  Assuming  then  that  the  plaintiff 
pursuant  to  his  agreement  to  sell,  received  the  value  of  his 
interest  in  the  assets  at  that  time,  the  question  arises  whether 
he  was  entitled  to  an  accounting  which  would  give  him  a  right 
to  participate  in  the  profits  of  the  business  thereafter  continued 
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by  Charles  White  and  Reed.  They  carried  on  the  same  busi- 
ness at  the  same  place  until  in  June,  1884,  and  realized  large 
profits ;  and  the  accounting  was  had  after  that  time.  Their 
deaths  did  not  occur  until  in  1888.  It  is  a  general  rule  that 
when  a  partnership  is  dissolved  by  death  of  a  member,  or 
otherwise,  and  the  other  members  continue  the  business,  or 
enter  upon  new  enterprises  with  the  firm  property,  they  may  be 
required  to  account  to  the  outgoing  partner  or  his  representative 
for  the  resulting  profits.  And  in  some  cases  it  may  be  optional 
on  his  part  whether  they  be  required  to  allow  to  him  a  due 
share  of  the  profits  or  interest  upon  his  share  of  the  capital. 
{Crawshay  v.  Collins,  15  Vesey,  218  ;  1  Jac.  &  Walk.  267; 
2  Russell,  325;  Featherstonhaugh  v.  Fenwick,  17  Vesey, 
298 ;  Wedderbum  v.  Wedderbum,  2  Keen,  722 ;  1  MyL  & 
Craig,  41.) 

And  the  same  rule  is  applicable  where  a  eale  by  one  mem- 
ber of  a  firm  to  his  partners  is  set  aside  for  fraud  or  other 
eaaae.  {Cook  v.  CoUingridge,  Jac.  607 ;  King  v.  Leighton, 
100  X.  Y.  386.) 

It  is,  however,  contended  on  the  part  of  the  plaintiff,  that 
the  practical  effect  of  setting  aside  the  sale  was  the  restoration 
of  the  plantiff's  relation  of  partner  and  its  continuance  without 
interruption  by  the  sale ;  and  that  at  least  he  had  a  credit 
balance  of  upwards  of  $21,000  remaining,  and  was  entitled  to 
share  in  the  profits  of  the  business  until  its  termination  in 
June,  1884.  This  would  have  been  so  if  he  had  continued  a 
partner  and  drawn  out  $57,000.  That  sum  would  in  that  case 
have  been  charged  to  him  on  the  books,  and  he  would  have 
been  entitled  to  credit  for  one-third  of  the  profits.  He  was  not, 
in  fact,  a  partner  from  the  time  of  his  sale.  The  firm  before 
then  existing  was  dissolved.  And  the  setting  aside  tlie  sale  did 
not  have  the  effect  to  restore  the  previously  existing  partner- 
ship ;  but  in  view  of  the  purpose  of  this  action  the  effect  of 
the  interlocutory  decree  was  to  charge  the  other  partners  (who 
had  continued  the  business)  as  trustees,  with  liability  to  account 
to  the  plaintiff  and  allow  to  him  what  he  was  equitably  enti- 
tled to  of  the  profits  of  the  business  so  continued,  and  to 
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Tender  to  him  his  sliare  remaining  in  the  capital  of  the  firm. 
This  was  a  subject  of  inquiry  on  the  accounting.  And  whether 
he  had  any  interest  in  the  capital  was  dependent  upon  its 
amount  compared  with  that  received  by  him  on  the  sale.  If 
tlie  amount  so  received  equaled  one-third  the  amount  of  all 
the  assets  of  the  firm  at  that  time,  he  had  no  interest  remain- 
ing in  the  capital,  and  he  derived  no  right  to  any  by  setting 
aside  the  sale.  Nor  for  that  purpose  was  there  a  restoration 
of  the  excess  of  the  plaintiffs  credit  balance.  The  interlocu- 
tory decree,  as  understood,  does  not  go  so  far  as  that.  It 
directs  the  referee  to  take  and  state  an  account  of  the  assets 
and  liabiUties  of  the  firm  on  August  4, 1876.  And  while  it  also 
directed  a  further  accounting  by  the  defendants,  it  was  left 
for  the  court,  on  the  coming  in  of  the  referee's  report,  and  on 
motion  for  judgment  upon  it,  to  determine  the  rights  of  the 
parties  upon  the  accounting  had.  If,  as  found  by  the  referee, 
whose  report  was  confirmed  by  the  court,  the  amount  paid  to 
the  plaintiff  on  the  sale  exceeded  the  amount  of  his  interest  in 
the  capital  or  assets  of  the  firm,  he  had  nothing  in  the  prop- 
erty appropriated  to  or  used  in  the  business  continued  by 
Reed  &  White  after  the  plaintiffs  sale  to  them,  and  in  that 
view  it  is  difficult  to  see  any  principle  upon  which  his  claim 
for  profits  resulting  from  their  business,  conducted  with  their 
own  property  only,  can  be  supported.  While  the  fraud  which 
induced  the  sale  by  the  plaintiff  gave  him  the  opportunity  to 
seek  and  obtain  full  indemnity  for  the  loss  he  had  suffered  by 
it,  with  the  right  to  treat  the  defendants  as  trustees,  and 
require  them  to  account  and  render  to  him  the  share  of  the 
profits  of  the  subsequently  conducted  business  in  the  event 
they  used  in  it  tlie  joint  property  of  the  firm,  the  fact  that 
he  had  no  remaining  interest  in  it  denied  to  him  the  right  to 
such  relief.  {Taylor  v.  Hutchison^  25  Grattan,  536;  18 
Am.  R.  699 ;  Vijse  v.  Foster,  L.  R.  [8  Chy.  App.]  309 ;  4 
Moak,  904;  L.  R.  [7  II.  L.]  318;  11  Moak,  1;  Slmj>9on  v. 
Chapman,  4  DeG.,  M.  &  G.  154 ;  2  Bates  on  Part.  §  797.) 

There  is  no  want  of  harmony  in  this  view  with  King  v. 
Leighton,     In  that  case  there  were  unfinished  contracts,  which 
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were  the  property  of  the  firm  at  the  time  of  the  release  of  his 
interest  in  the  partnership  joint  assets,  which  release  the  plain- 
tiff was  induced,  by  the  fraudulent  representations  of  the 
defendant,  to  give  to  the  latter,  who  was  held  liable,  upon  the 
principle  before  mentioned,  to  account  for  the  firm  property 
and  the  profits  realized  from  it  in  the  subsequent  conduct  of  the 
business  by  him,  of  wliich  profits  the  plaintiff  was  held  entitled 
to  his  share.  And  in  the  use  by  the  defendant  of  such  profit* 
as  capital,  it  is  very  likely  he  may  have  been  required  to  also 
account  therefor,  and  to  allow  to  him  a  suitable  measure  of 
resulting  profits.  The  granting  relief  of  that  character  does 
not  proceed  on  the  ground  that  the  party  seeking  it  is  a  mem- 
ber of  a  continued  partnership,  but  rests  upon  the  fact  that 
when  he  retired  from  the  firm  he  had  some  remaining  interest 
in  the  capital  appropriated  and  used  in  the  continuance  of 
business  by  the  other  partners.  And  when  they  seek  such  an 
advantage  by  fraud  they  will  not  be  permitted  to  profit  by  it 
to  the  prejudice  of  the  outgoing  partner.  It  may  be  that  upon 
the  evidence  the  plaintiff  has  reason  to  think  that  the  value  of 
the  assets  was  greater  than  that  found  by  the  referee,  but  upon 
that  question  this  court  is  concluded  by  the  finding  and  its 
confirmation  by  the  court  below.  It  is  true  that  knowl- 
edge of  the  fact,  concealed  from  him  at  the  time  of  the  sale, 
of  the  liability  of  Reed  to  make  good  a  portion  of  the  indebted- 
ness of  Bate,  would  have  increased  the  value,  as  he  then 
understood  it,  of  the  firm  assets  $20,000,  and  his  credit  balance 
upwards  of  $6,000 ;  but  inasmuch  as  the  ultimate  purpose  of 
this  action  was  an  accounting  rather  than  to  recover  damages 
for  the  fraud,  the  right  of  the  plaintiff  to  reUef  was  dependent 
upon  his  having  an  interest  in  the  assets  as  of  and  subsequent 
to  the  time  of  the  sale.  The  entries  in  the  books  in  that 
respect,  or  the  credit  balances,  were  only  presumptive  evidence 
of  the  value  of  the  capital  or  assets  of  the  firm.  (Jones  v. 
BuUer,  87  N.  Y.  613,  617.) 

The  good  will  of  the  partnership  business  of  the  parties 
seems  to  have  had  no  consideration  on  the  trial  or  accounting. 
The  subject  of  it  or  its  value  was  not  specifically  mentioned 
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in  the  interlocutory  decree.  Nor  was  it  one  of  the  considera- 
tions upon  which  the  sale  by  and  purchase  from  the  plaintiff 
was  founded.  It  quite  clearly  appears  tiiat  the  negotiations 
which  resulted  in  the  sale  were  had  solely  in  reference  to  the 
credit  balance  of  the  plaintiff,  and  its  comparison  in  amount 
with  the  then  value  of  the  assets.  The  matter  of  the  good 
will  or  its  value  is  not  the  subject  for  consideration.  {Steuart 
V.  Gladstone,  L.  R.  [10  Chy.  Div.]  626 ;  27  Moak,  161.) 

In  accordance  with  the  views  already  expressed,  the  vital 
fact  was  whether  the  value  of  the  assets  at  the  time  of  the  sale 
exceeded  the  amount  which  the  plaintiff  then  received  as  its 
consideration.  And  as  it  was  found  that  it  did  not,  the 
plaintiff  was  not  entitled  to  recover  upon  the  accounting.  In 
determining  whether  or  not  the  judgment  is  supported  by  the 
findings  of  the  referee  as  confirmed  by  the  court,  reference 
can  be  had  only  to  the  report  upon  which  the  judgment  was 
entered.  When  the  prior  judgment  was  reversed  the  report 
of  the  referee  on  the  first  accounting  became  ineffectual. 

But  the  only  theory  upon  which  the  affirmative  judgment 
in  favor  of  the  defendants  can  be  supported  is,  that  the  parties 
.were  in  fact  partners  and  this  action  brought  by  the  plaintiff  as 
such  for  a  dissolution  and  accounting.  In  that  view  the  plain- 
tiff's action  would  have  a  phase,  which  if  given  to  it  might 
lead  to  a  different  result.  In  such  case,  as  suggested  by  the 
defendants'  counsel,  all  parties  are  actors  and  judgment  will 
be  awarded  for  and  against  any  of  them  as  their  rights  may 
appear.  Here  the  partnership  existing  on  August  4,  1876, 
was  then  dissolved  and  did  not  in  fact  thereafter  exist.  The 
plaintiff's  action  was  for  relief  founded  on  fraud ;  and  after 
the  obstacle  produced  by  his  contract  of  sale  and  release  was 
removed,  his  ultimate  remedy  required  an  accounting  to  ascer- 
tain whether  he  was  entitled  to  any  and  what  amount,  treating 
the  original  defendants,  as  he  was  permitted  by  the  interlocu- 
tory judgment,  as  trustees  of  the  capital  in  which  he  had  an 
interest,  and  to  charge  them  with  the  amount  to  which  he 
was  entitled  of  the  profits  of  the  business  in  which  it  had  been 
employed  by  such  defendants.     He  was  the  actor  in  the  action. 
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The  defendants,  so  far  as  appears,  liad  no  cause  against  him 
upon  which  to  found  a  counter-claim,  and  none  was  alleged. 

The  defendants  were,  therefore,  not  entitled  to  recover  the 
affirmative  judgment  rendered  in  their  favor. 

The  judgment,  so  far  as  by  it  the  defendants  recovered 
against  the  plaintiff  $8,325.78  and  interest,  should  be  reversed, 
and  in  other  respects  affirmed,  and  be  modified  accordingly, 
without  costs  in  this  court  to  either  party. 

All  concur. 

Judgment  accordingly.  i36_i34| 


James  Fraser  et  al.,  as  Executors,  etc..  Respondents,  v.  The 
Trustees  of  the  General  Assembly  of  the  United  Pres- 
BYTERLAN  Church  OF  NoRTH  AMERICA,  Impleaded,  etc., 
Appellants. 

Where  a  will  expressly  confers  power  upon  the  executor  to  convert  real 
estate  into  money,  and  it  is  evident  that  the  testator  contemplated  that 
it  must  be  done  for  the  purpose  of  carrying  the  will  into  effect,  and  it 
appears  that  in  no  other  way  can  the  intent  of  the  testator  be  effectuated, 
the  realty  will  be  deemed  to  have  been  converted  into  personalty. 

McN.  died  leaving  a  will  disposing  of  both  real  and  personid  estate;  the  latter 
was  insufficient,  at  the  time  the  will  was  executed  and  at  the  time  of  the 
testator's  death,  to  pay  his  debts,  the  expenses  of  administration  and  the 
legacies  given.  The  will  gave  to  his  widow  the  use  of  the  testator's 
house  and  lot  during  life;  it  gave  to  the  executors  a  sum  to  be  held  in 
trust  for  her  benefit  during  her  life,  and  they  were  authorized  to  sell  the 
house  and  lot  as  soon  as  convenient,  but  within  three  years  after  the 
death  of  the  life  tenant;  it  also  authorized  them  to  sell  his  other  real 
estate  within  three  years  after  his  death,  and,  until  such  sale,  empowered 
them  to  take  charge  of  it  and  its  avails,  and  the  balance  of  his  personal 
property  which  remained  aft-er  payment  of  debts,  expenses  and  legacies, 
and  to  divide  the  residue  of  his  estate  between  certain  beneficiaries,  as 
provided.  In  an  action  for  a  construction  of  the  will,  held,  that  a  con- 
version of  the  realty  into  personalty  being  necessary  to  carry  out  the 
testator's  purpose,  it  niv.B*>  be  held  to  have  been  his  intention  that  such 
a  conversion  should  take  place;  and  that,  therefore,  the  realty  should  be 
considered  as  personalty  to  be  disposed  of  in  accordance  with  the  terms 
of  the  will. 

ScholU  V.  JScholU  (118  N.  Y.  261),  distinguished. 

Reported  below,  58  Hun,  80. 

(Argued  February  27,  1891;  decided  March  17,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  actiot?  for  the  construction  of  a  will. 

February  26,  1880,  John  McNaughton  duly  executed  his 
last  will  and  testament,  the  materia  parts  of  which  are  as 
follows : 

"  Item  first.  I  give  and  bequeath  to  my  wife,  Margaret 
McNaughton,  my  house  and  lot  in  the  village  of  Caledonia, 
and  all  my  household  furniture,  to  have  and  to  hold  the  same  to 
her  for  and  during  her  natural  lifetime. 

"  Item  second.  I  give  in  trust  to  my  executors  four  thousand 
dollars  to  be  securely  invested,  and  the  interest  and  income 
thereof  paid  to  my  wife,  Margaret,  semi-annually  year  bj  year 
during  her  lifetime.  The  above  legacy  and  the  pro^dsions 
herein  made  for  her  are  to  be  taken  and  received  by  her  in 
lieu  of  all  right  or  claim  of  dower  of  any  land  or  real  estate 
of  which  I  may  die  seized,  nevertheless.  These  bequests 
revert  at  the  death  of  my  wife  and  fall  back  into  the  general 
fund  of  my  estate. 

"  Item  third.  I  do  hereby  authorize  and  empower  my  execu- 
tors, or  a  majority  of  them,  as  soon  as  convenient  after  the 
death  of  my  wife,  to  sell  and  dispose  of  my  real  and  personal 
estate  of  which  I  may  die  seized,  on  such  terms  as  to  the  said 
executors  or  a  majority  of  them  shall  seem  juct  and  proper, 
within  three  years  after  my  wife's  death. 

"  Item  fourth.  I  give  and  bequeath  to  the  following  named 
children  of  my  sister,  Jannet  McLaren,  viz. :  To  John  F. 
McLaren  the  sum  of  three  hundred  dollars,  to  be  paid  within 
three  years  from  my  death  without  interest. 

"  To  William  McLaren  the  sum  of  one  hundred  dollars,  to 
be  paid  to  him  within  three  years  from  my  decease  without 
interest. 

"  I  give  to  my  niece  Jane  Atchinson  the  sum  of  three  hun- 
dred dollars,  to  be  paid  within  three  years  of  my  decease  with- 
out interest. 
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"  Item  fiftli.  I  give  and  bequeatli  to  my  niece,  Margaret 
Sharp,  the  sum  of  three  hundred  dollars  to  be  paid  within  three 
years  from  my  decease  without  interest. 

"  Item  sixth.  I  give  and  bequeath  to  the  following  named  v 
children   of  my  sister   Margery  McKensie,  viz. :  I  give  to 
Duncan  McKensie  the  sum  of  three  hundred  dollars,  to  be  paid 
witliin  three  years  from  my  death  without  interest. 

"  I  give  to  my  niece  Margery  McDougal,  three  hundred  dol- 
ars,  to  be  paid  within  three  years  of  my  death  without  inter- 
est. If  they  all  survive  at  the  time  of  the  final  distribution  of 
my  estate ;  but  if  they  do  not  all  survive  at  the  time  of  such 
distribution,  such  surplus,-  if  any,  shall  be  paid  equally  to  the 
survivors. 

"  Item  seventh.  If  there  is  not  a  vault  on  the  lot  where  my 
wife  Sybil's  body  is  interred  and  where  I  direct  my  body  shall 
be  interred,  I  hereby  require  my  executors  to  procure  and 
erect  a  suitable  vault  upon  said  lot,  of  a  capacity  to  receive  two 
coffins  with  a  raised  panel  on  the  cover  with  a  suitable  inscrip- 
tion engraved  thereon,  and  all  expenses  incurred  therefor  I 
hereby  authorize  and  direct  my  executors  to  pay. 

"  Item  eighth.  I  hereby  authorize  and  empower  my  executors 
or  a  majority  of  them,  as  soon  as  convenient  after  my  decease, 
to  sell  and  dispose  of  my  real  estate  of  which  I  may  die  seized 
on  such  terms  as  to  the  executors  or  a  majority  of  them  shall 
seem  just  and  proper  within  three  years  from  my  death,  and 
until  said  real  estate  is  sold,  I  hereby  authorize  my  executors 
to  take  charge  and  supervision  over  it,  and  the  avails  of  the 
said  real  estate,  together  with  such  balance  as  shall  remain  of 
my  personal  property,  after  all  debts,  charges,  funeral  expenses 
and  legacies  are  paid  oflF  as  provided  for,  together  with  all 
expenses  and  charges  of  executing  this  will. 

"  Item  nine.  I  hereby  direct  to  be  divided  equally  between 
and  paid  to  the  following  named  societies : 

"  I  do  hereby  give  and  bequeath  to  the  American  Bible 
Society,  formed  in  New  York  in  the  year  1816,  one-fourth 
part  of  the  residue  of  my  estate,  to  be  applied  to  the  charitable 
use  and  purpose  of  said  society. 
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"Item  ten.  I  do  hereby  give  in  trust  to  the  Trustees  of 
the  General  Assembly  of  the  United  Presbyterian  Church  of 
North  America,  the  one-fourth  part  of  the  residue  of  iny 
estate,  to  be  appropriated  by  the  said  General  Assembly  to 
the  Foreign  Mission  Fund  of  the  said  church. 

"Item  eleven.  I  also  give  in  trust  to  the  said  General 
Assembly  the  one-fourth  of  the  residue  of  my  estate,  to  l)e 
appropriated  by  the  said  General  Assembly  to  the  Home 
Missionary  Society  Fund  of  said  church. 

"  Item  twelfth.  I  further  give  in  trust  to  the  said  General 
Assembly  the  one-fourth  part  of  the  residue  of  my  estate,  to 
be  appropriated  by  the  said  General  Assembly  to  the  Educa- 
tional Fund  of  said  church,  and  authorize  my  executors  to  pay 
over  the  same  to  them,  or  their  treasurer  for  the  time  being, 
to  be  applied  to  the  charitable  use  and  purpose  of  said  General 
Assembly. 

"And  lastly,  I  do  hereby  nominate  and  appoint  my  friends, 
James  Fraser,  Esq.,  and  William  H.  Walker,  both  of  Caledonia, 
Livingston  County,  N.  Y.,  and  Daniel  Stewart,  of  Wheatland, 
Monroe  County,  to  be  the  executors  of  this  my  last  Will  and 
Testament,  hereby  revoking  all  former  Wills  by  me  made." 

April  26,  1881,  the  testator  died,  leaving  him  surviving 
Margaret  McNaughton,  his  widow,  and  George  H.  Bristol 
and  Larius  F.  Bristol,  Jr.,  infant  sons  of  a  deceased  daughter, 
his  heirs  and  only  heirs  at  law  and  next  of  kin. 

The  nephews  and  nieces  to  whom  legacies  were  bequeathed 
are  living.  The  testator's  personal  property  was  insufficient 
to  pay  his  debts  and  the  expenses  of  settling  his  estate.  He 
died  seized  of  a  house  and  lot  in  the  village  of  Caledonia 
(mentioned  in  the  first  item  of  the  will),  worth  about  $4,000, 
and  of  a  farm  of  117  acres  in  the  same  village,  worth  about 
$9,000,  but  subject  to  a  mortgage  of  about  $2,600.  This  action 
was  brought  by  the  executors  to  obtain  a  construction  of  the  will 
and  to  have  the  rights  of  the  beneficiaries  determined.  The 
nephews  and  nieces  to  whom  legacies  are  given  by  the  fourth, 
fifth  and  sixth  divisions  of  tlie  will  answer  jointly,  admitting  the 
allegations  of  the  complaint.    The  heirs  at  law  served,  through 
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their  guardian  ad  litein^  the  usual  answer  of  infants  submitting 
their  rights  £|nd  interests  to  the  court.  The  American  Bible 
Society  and  the  Trustees  of  the  General  Assembly  of  the 
United  Presbyterian  Church  of  North  America  answered 
separately.  No  appeal  is  taken  to  this  court,  except  by  the 
Trustees  of  the  General  Assembly  of  the  United  Presbyterian 
Church  of  -North  America. 

Joseph  W.  Taylor  for  appellant.  There  was  no  devise  to 
this  defendant.  The  executors  were  authorized  to  sell  the 
real  estate  and  directed  to  divide  the  avails  of  the  sale,  together 
with  the  pei'sonal  property,  and  to  pay  the  same  to  the  legatees 
named.  There  was,  therefore,  a  conversion  of  the  realty  into 
personalty,  and  a  gift  of  the  converted  fund.  (1  Schouler  on 
Wills,  §§  489,  571 ;  Jioe  v.  Vlngut,  117  N.  Y.  204,  212,  218 ; 
Chamberlain  v.  Tar/lor,  105  id.  185, 191 ;  Parhr  v.  Linden, 
44  Hun,  518,  521 ;  113  N.  Y.  37;  Craig  v.  Leslie,  3  "Wheat. 
563  ;  Lewin  on  Trusts  [Sth  ed.],  950  ;  Taylor  v.  Mitchell,  57 
Penn.  St.  209 ;  3  E.  S.  [7th  ed.]  2191,  §  96  ;  Dodge  v.  Pond, 
23  N.  Y.  69  ;  28  Barb.  121  ;  Lent  v.  Howard,  89  N.  Y.  169 ; 
Hood  V.  Hood,  85  id.  561,  571  ;  Power  v.  Cassidy,  79  id. 
604  ;  Flannigan  v.  Flannigan,  8  Abb.  [K  C]  413 ;  Wafdron 
V.  Schla?ig,  47  Ilun,  252 ;  113  N.  Y.  665  ;  Bogert  v.  Hertell, 
4  Hill,  492;  Asehe  v.  Asche,  113  N.  Y.  232,  235 ;  In  re  Pan- 
Bom,  30  N.  Y.  S.  R  737 ;  Greenhind  v.  Waddell,  116  N.  Y. 
234;  1  Eedf.  on  Wills,  434;  Arciaarhis  v.  Sweet,  25  Barb. 
403.)  The  power  of  sale  has  not  become  inoperative  because 
the  three  years  from  testator's  death,  within  which  the  sale 
was  to  be  made,  have  expired.  (  Waldron  v.  Schlang,  47  Hun, 
252  ;  113  K  Y.  665  ;  Mott  v.  Ackennan,  92  id.  539,  551.) 

P.  M,  French  for  respondents.  Under  this  will  there  is  no 
equitable  conversion  of  real  into  personal  property.  {}Vhite 
V.  Howard,  46  N.  Y.  162 ;  Nexcell  v.  Nichols,  12  Him,  624 ; 
Gcmrley  v.  Camplell,  66  N.  Y.  173 ;  Hohson  v.  Hale,  95  id. 
588 ;  WHght  v.  Trmtees,  etc,,  HofE.  Ch.  202.)  While  a  con- 
version maybe  implied  it  must  be  positive  and  is  implied  only 
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when  the  design  and  purpose  of  tlie  testator  is  unequivocal, 
and  the  impHcation  so  strong  as  to  leave  no  substantial  doubt. 
The  direction  for  the  exercise  of  the  power  of  sale  not  being 
imperative,  if  the  intention  of  the  testator  can  be  carried  out 
without  conversion,  the  land  will  pass  as  such  and  not  be 
changed  into  personalty.  {Scholh  v.  Scholle^  113  N.  Y.  270, 
271 ;  Ilobson  v.  Ilale^  95  id.  602 ;  Chamberlain  v.  Taylor^ 
105  id.  191.)  No  conversion  will  be  implied  in  this  case 
because  the  gifts  or  devises  are  invalid.  (Laws  of  1860,  cliap. 
360 ;  4  R.  S.  [8th  ed.]  2545,  §  3 ;  nwxiun  v.  C(yr^,  2  Barb. 
Ch.  521 ;  Charnherlain  v.  Taylor,  105  K  Y.  194 ;  43  id.  431.) 
The  power  of  sale  contained  in  "  item  eighth,"  being  by  its 
terms  limited  to  "within  three  years  from  my  death,"  haa 
now  expired  by  reason  of  non-user  within  the  specified  tune. 
The  direction  is  to  sell  within  three  years,  and  this  imphes 
they  are  not  to  sell  after  that  time.  (^Richardson  v.  Sharpey 
29  Barb.  222;  Dunshee  v.  Goldbacher,  56  id.  579.) 

Follett,  Ch.  J.  The  only  question  presented  by  this 
appeal  is  whether  the  testator's  realty  is  converted  by  the  will 
into  personalty.  The  fee  of  the  farm  is  not  devised,  nor  is 
tlie  fee  of  the  house  and  lot,  and  both,  upon  the  death  of  the 
testator,  descended  to  his  heirs  at  law,  George  II.  Bristol  and 
Larius  F.  Bristol,  Jr.,  subject  to  the  life  estate  of  the  widow 
in  the  house  and  lot,  or  to  her  dower  right  in  both,  as  she  may 
have  elected,  and  also  subject  to  such  legacies,  if  any,  as  are 
charged  upon  the  realty.  It  is  evident  from  the  fac6  of  the 
will  that  the  testator  did  not  intend  to  die  intestate  as  to  any 
part  of  his  estate.  In  all  of  the  divisions  of  his  will,  subse- 
quent to  the  seventh,  he  speaks  of  tlie  residue  of  his  estate, 
whicli  he  disposes  of  as  such  in  those  provisions.  This  will 
was  executed  just  fourteen  months  before  the  testator's  death, 
and  it  is  not  asserted  that  his  liabilities  were  increased,  or  the 
amount  or  character  of  liis  estate  changed  within  that  period, 
and  at  his  death  his  debts  exceeded  his  personalty.  He 
directed,  by  the  second  division,  that  there  should  be  invested 
for  the  benefit  of  his  widow  $4,000,  the  interest  upon  which 
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is  to  be  paid  to  her  semi-annually  during  life,  and  he 
bequeathed  to  nephews  and  nieces  legacies  amounting  to 
$1,600,  making  the  aggregate  amount  of  legacies  $5,600,  none 
of  which  can  be  paid  without  resorting  to  the  real  estate,  which 
fact  must  have  been  as  evident  to  the  testator  at  the  date  of 
his  will  and  at  all  times  thereafter  as  it  is  now  apparent  to  the 
court.  Within  the  rule  laid  down  in  MoCorn  v.  McCam 
(100  N.  Y.  511)  the  legacies  bequeathed  in  the  second,  fourth, 
fifth  and  sixth  divisions  of  the  will  are  a  charge  upon  the 
realty,  and  must  be  provided  for  out  of  the  avails  produced 
by  a  sale  of  it. 

It  is  apparent,  we  think,  from  the  face  of  the  will,  taken  in 
connection  with  the  situation  of  the  testator's  estate,  that  he 
must  have  intended  that  his  farm  should  be  sold  and  converted 
into  money  within  three  years  after  his  death  and  the  legacies 
for  the  benefit  of  his  widow,  nephews  and  nieces  provided 
for,  and  that  one-fourth  of  the  residue  should  be  paid  to  the 
American  Bible  Society,  and  three-fourths  of  it  to  the  trustees 
of  the  General  Assembly  of  the  United  Presbyterian  Church 
of  North  America;  and  that  within  three  years  after  the 
death  of  his  widow  the  house  and  lot  should  be  sold,  and  the 
avails  thereof,  together  with  the  $4,000  invested  for  her  bene- 
fit, be  paid  in  like  proportions  to  those  corporations.  When  a 
will  expressly  confers  power  upon  the  executore  to  convert  real 
estate  into  money,  and  it  is  evident  that  the  testator  contem- 
plated that  it  must  be  done  for  the  pui-pose  of  carrying  the 
will  into  effect,  and  it  appearing  that  in  no  other  way  can  the 
intent  of  the  testator  be  effectuated,  the  realty  will  be  deemed 
to  have  been  converted  into  personalty.  {Hood  v.  Hood^  85 
N.  Y.  561 ;  Leiii  v.  Howard,  89  id.  169 ;  Moiwriefw  lio%%, 
50  id.  431 ;  Flslier  v.  Banta,  m  id.  468  ;  Cllft  v.  Moses,  116 
id.  144.) 

This  will  does  not,  in  express  terms  nor  by  implication,  con- 
fer upon  the  executors  power  to  determine  whether  or  not  a 
sale  shall  be  made,  but  vests  them  with  discretion  when, 
within  specified  periods,  both  pieces  shall  be  sold.  Nor  can 
the  inference  be  drawn  from  the  will  and  the  situation  of  the 
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estate  that  he  did  not  absolutely  intend  to  require  his  execntois 
to  convert  his  realty  into  personalty  for  the  purpose  of  carry- 
ing out  his  intentions,  for  as  before  stated,  in  no  other  way 
could  he  have  anticipated  that  they  could  be  carried  into  eflFect. 
The  eighth  and  ninth  divisions  should  be  read  as  though 
separated  by  a  comma  and  connected  by  the  relative  "  which," 
it  being  clear  that  the  testator  in  the  ninth  and  subsequent 
divisions  referred  to  the  avails  of  his  estate  after  payment  of 
debts,  charges,  funeral  expenses,  legacies  and  expenses  of 
administration  mentioned  in  the  eight  divisions. 

This  case  is  not  within  the  reason  of  SchoUe  v.  SchoUe  (113 
N,  Y.  261),  in  which  every  devise  and  legacy  could  be  satisfied 
without  a  conversion  of  the  realty  into  money,  while  in  the 
case  at  bar  none  of  them  except  the  devise  of  the  life  estate  in 
the  house  and  lot  to  the  widow  can  be  without  a  conversion. 
A  conversion  being  absolutely  indispensable  to  carry  out  the 
purposes  of  the  testator,  and  a  power  to  eon  vert  being  expressly 
given  to  his  executors,  it  must  be  held  that  it  was  his  intention 
that  the  realty  should  be  sold  for  the  purpose  of  carrying  out 
the  provisions  of  liis  will. 

The  judgment  is  modified  as  follows :  (1)  The  part  which 
adjudges:  "That  under  the  said  will  there  is  no  equit- 
able conversion  of  any  of  the  real  estate  into  personal  prop- 
erty," is  reversed,  and  it  is  adjudged  that  the  realty  of  which 
the  testator  died  seized  is  converted  into  personalty.  (2)  The 
part  which  adjudges :  "  That  the  portion  of  the  real  estate  of 
said  John  McNaughton,  mentioned  in  said  items  numbers  10, 
11  and  12  of  his  will,  are  not  oisposed  of  by  said  will,  but 
descend  to  his  heirs  at  law,"  is  modified  by  adding  thereto  the 
words  "  subject  to  the  power  and  duty  of  the  executors  to  sell 
and  subject  to  the  trusts  declared  in  the  8th,  9th,  10th,  11th 
and  12th  divisions  of  the  ^dll."  (3)  It  is  adjudged  to  be  the 
duty  of  the  executors  to  sell  the  farm  and  out  of  the  avails 
pay  the  costs  allowed  in  this  action,  and  subject  to  the  claims 
of  creditors  pay  tlie  legacies  for  the  benefit  of  the  widow, 
nephews  and  nieces,  and  one-fourth  of  the  residue  (subject  to 
the   limitation   of  chapter  360,   L.  1860)  to  the  American 
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Bible  Society,  and  three-fourths  of  the  residue,  subject  to  the 
limitation  of  that  chapter,  to  the  Trustees  of  the  General 
Assembly  of  the  United  Presbyterian  Church  of  North 
America.  (4)  After  the  death  of  the  widow  the  house  and 
lot  and  household  furniture  must  be  sold  and  the  avails  thereof 
together  with  the  sum  invested  for  her  benefit  paid  (subject  to 
the  limitation  of  chapter  360,  L.  1860),  in  like  proportions'  to 
said  corporations.  (5)  That  part  of  the  judgment  which 
awards  to  the  guardian  ad  litem  $68.38  costs  against  the 
Trustees  of  the  General  Assembly  of  the  United  Presbyterian 
Church  of  North  America  is  reversed,  and  it  is  adjudged  that 
said  costs  be  paid  to  said  guardian  ad  litem  out  of  the  estate. 
The  Trustees  of  the  General  Assembly  of  the  United  Presby- 
terian Church  of  North  America  are  allowed  taxable  costs  in 
the  General  Term  and  in  this  court  payable  out  of  the  estate, 
and  the  guardian  ad  litem  is  allowed  taxable  costs  in  this  court 
payable  out  of  the  estate. 

The  judgment  as  so  modified  is  aflSrmed. 

All  concur. 

Judgment  accordingly. 

Dan.  H.  Davis,  Respondent,  v,  John  M.  Gallagher  et  aL, 
Administrators,  etc.,  Appellants. 

An  admission  by  an  administrator  or  executor  is  not  binding  as  against 
the  estate,  unless  made  while  he  was  engaged  in  his  representative 
capacity  in  the  performance  of  a  duty  to  which  the  admission  was 
pertinent  so  as  to  constitute  it  a  part  of  the  res  gestce. 

In  an  action  upon  an  account  against  an  estate  for  work  and  labor,  goods 
sold,  etc.,  it  appeared  that  by  an  arrangement  between  plaintiff  and 
defendants,  the  administrators  of  the  estate,  two  persons  were  called  in 
for  the  purpose  of  attempting  a  settlement  of  the  claim;  that  at  the 
request  of  one  of  them  plaintiff  made  a  statement  of  his  claim,  i.  6.,  as 
to  the  period  cf  time  he  had  worked  for  decedent  and  the  value  of  his 
services,  also  the  transactions  between  him  and  the  decedent  in  refer- 
ence to  the  other  items  of  the  account.  Plaintiff,  as  a  witness  in  his 
own  behalf,  and  others  were  permitted  to  testify,  imder  objection 
and  exception,  as  to  what  was  said  by  him  on  that  occasion.  The 
testimony  was  allowed  for  the  purpose  of  showing  admissions  by 
defendants,  who  it  appears,  when  the  statement  was  made,  sat  by  in 
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silence,  making  no  objection,  except  as  to  two  or  three  items.  G.,  one 
of  the  administrators,  testified  that  he  had  no  prior  knowledge  of  any 
of  the  items.  Held,  that  the  reception  of  the  testimony  was  error;  that 
silence  under  the  circumstances  did  not  amount  to  an  admission,  and  if 
it  could  be  so  considered  it  was  not  binding,  as  the  statements  related  to 
past  transactions,  and  so  constituted  no  part  of  the  res  gestcp;  also  that  as 
regards  plaintiff's  testimony  it  was  incompetent  under  the  Code  of  Civil 
Proceedure  (§  829). 
Daria  v.  GallagJier  (55  Hun,  593),  reversed. 

(Argued  March  2,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  ujx^n  an  order 
made  February  11,  1890,  whicli  affiniied  a  judgment  in  fivor 
of  plaintiff,  entered  upon  tlie  report  of  a  referee. 

The  nature  of  the  action  and  the  faets,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  W.  Shea  for  appellants.  There  is  no  evidence  in  this 
case  showing  an  express  contract  on  the  part  of  Price  to  pay 
for  Davis'  services,  nor  a  request  on  the  part  of  Price  that 
Davis  should  render  him  any  services,  and  no  promise  to  pay 
can  be  implied.  {Hafiman'^s  Appeal^  3  Grant's  Cas.  421 ; 
Shakespeare  v.  Marlchuvi^  72  X.  Y.  400  ;  Wilcox  v.  ]r?7<vw, 
48  Barb.  329 ;  Conger  v.  Van  Arnhn,  43  id.  602  ;  WiUiams 
v.  IluiAihinson^  5  id.  124;  Dye  v.  Kerr^  15  id.  444;  Rotyin- 
8071  V.  Cusfinmn^  2  Den.  153  ;  Williams  v.  IInt<;hmso7h^  3  N. 
Y.  312 ;  Sharp  v.  Cropseij,  11  Barb.  224 ;  Itoic  v.  Hardin^ 
79  N.  Y.  90,  91 ;  2  Pars,  on  Cont.  40  ;  Snllivan  v.  Sidlivan, 
6  Ilun,  658 ;  Van  ICurn  v.  Saxtonj  3  id.  547 ;  Zf/oft  v.  Smithy 
35  id.  275  ;  Carpenter  v.  Welhs^  15  id.  134 ;  lioss  v.  Hardin^ 
79  id.  90  ;  Furtnan  v.  Va?i  Sise,  56  N.  Y.  435  ;  Simpstm  v. 
Bush,  5  Lans.  337 ;  Gray  v.  Durland,  50  Barb.  100.)  The 
referee  erred  in  allowing  plaintiff  to  testify  as  to  the  cows, 
teams  and  as  to  whether  he  went  to  school  or  not,  over  objec- 
tions of  defendant.  (Fisher  v.  Ver  Pla7il\  17  Hun,  150; 
I'arJcs  V.  And7^ew8,  56  id.  391  ;  CHft  v.  Moses,  112  N.  Y. 
427 ;  Dyer  v.  I)yer,  48  Barb.  190 ;  Code  Civ.  Pro.  §  829.) 
Tlie  evidence  of  Kate  M.  Price  as  to  personal  transactions 
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and  commimications  with  deceased  were  not  proper  evidence 
in  favor  of  plaintiff.  {Church  v.  Jlowardj  17  Ilun,  5 ;  79  N. 
T.  415  ;  Bili  v.  HotchUn^  23  Ilun,  414 ;  Cmiridly  v.  O'Con- 
nor,  117  N.  Y.  91 ;  Sliepard  v.  y^righi,  113  id.  382 ;  In  re 
Eyseman,  Id.  62 ;  Clift  v.  Moses,  112  id.  426 ;  Wilcox  v. 
Corwin,  117  id.  500;  Miller  v.  Montgomery,  78  id.  285; 
Hobart  v,  ITohart,  62  id.  82 ;  Eisenlord  v.  Eiserdord,  49  Ilun, 
340  ;  Alveader  v.  Dutchess,  70  N.  Y.  385.)  The  admissions 
of  one  executor  are  not  received  as  against  his  co-executor. 
{Ilamion  v.  Ifuntley,  4  Cow.  493 ;  James  v.  Iluckley,  16 
Johns.  277;  Forsyth  v.  Ganson,  5  Wend.  558  ;  Lane  v.  Doty, 
5  Barb.  535  ;  Elwood  v.  Deifendorf,  5  id.  407 ;  Bruyn  v. 
Russell,  52  Ilun,  17 ;  Finnem  v.  Hinz,  38  id.  465  ;  Potter 
V.  Greene,  20  N.  Y.  S.  R.  410.)  It  was  error  to  allow  evi- 
dence of  what  was  said  and  done  before  the  arbitrators  to  be 
given  upon  the  trial.  (Code  Civ.  Pro.  §  829;  Howell  v. 
Taylor,  11  Hun,  214;  CameU  v.  Cornell,  12  id.  312; 
Houghey  v.  WriyhU  Id.  179  ;  Hills  v.  Heermans,  17  id.  470 ; 
Elwood  V.  Deifendorf,  5  Barb.  407 ;  Bruyn  v.  Russell,  52 
Hun,  17 ;  Finnern  v.  //m2,  38  id.  465  ;  Wilcox  v.  Co7^in, 
117  N.  Y.  500.)  An  executor  or  administrator  has  not  only 
no  power  to  bind  the  estate  by  a  new  contract,  but  he  cannot 
revive  a  demand  which  has  once  expired ;  neither  his  con- 
tracts nor  admissions  can  have  the  effect  of  creating  the  one 
or  reviving  the  other.  {Barry  v.  Lamhert,  98  N.  Y.  300  \ 
Austin  V.  Moy^ris,  47  id.  366  ;  Ferrin  v.  Myrick,  41  id.  315 ; 
McLaren  v.  McMartin,  36  id.  88  ;  GUnn  v.  Barrows,  37 
Hun,  602 ;  Fellows  v.  FelUms,  37  N.  H.  75  ;  Crandall  v. 
Gallup,  12  Conn.  365 ;  Elwood  v.  Deifendorf  5  Barb.  398.) 
The  conversation  and  statements  made  before  the  arbitrators 
were  statements  in  relation  to  past  transactions  between  plain- 
tiff, an  interested  person,  and  the  deceased  and  in  no  sense  a  trans- 
action or  the  res  ge^tcBoi  a  transaction  between  plaintiff  and  the 
administrators*  {Peoph  v.  Murphy,  101  ?f .  Y.  126 ;  Darling 
V.  O,  F.  Mfg.  Co,,  30  Hun,  276 ;  Luby  v.  //.  R.  R.  R,  Co., 
17  N.  Y.  131 ;  Waldele  v.  N.  Y.  C  <&  H.  R.  R.  R.  Co.,  95 
id.  281 ;  Whits  v.  Miller,  71  id.  118 ;  Fin7iem  v.  Him,  38 
SicKELs— YoL.  LXXIX.        62 
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Hun,  465  ;  Bruyn  v.  Russell^  52  id.  17  ;  WUcox  v.  CorwiHy 
117  K  Y.  500  ;  Hamion  v.  Huntley,  4  Cow.  493  ;  Forsyth  v. 
Ganson,  5  Wend.  558 ;  Mclntyre  v.  Morris,  14  id.  97.)  The 
order  of  confirmation  should  not  have  allowed  costs,  and 
should  not  have  confirmed  said  report,  but  on  the  contrary 
should  have  set  the  same  aside.  {RvsseU  v.  Fry,  19  Hun, 
595  ;  Johnson  v.  Meyers,  103  N.  Y.  666 ;  Code  Civ.  Pro. 
§  1836.) 

C,  C.  Brown  for  respondent  The  facts  alone  lead  to  the 
conclusion  that  both  Mr.  Price  and  plaintifE  understood  and 
intended  that  plaintiff  was  to  have  pay  for  his  services,  and 
that  Mr.  Price  actually  paid  plaintiff  for  his  services  up  to  the 
time  he  was  twenty-three  years  of  age,  and  sustain  the  referee 
in  finding  that  for  services  rendered  by  plaintiff  for  Mr.  Price 
after  that  time  there  was  an  implied  promise  to  pay  therefor. 
{Conner  v.  VanAenuim,  43  Barb.  602-606  ;  Quackeribvsh  v» 
E/ile,  5  id.  469 ;  Jacobson  v.  Executors,  etc,,  3  Johns.  199 ; 
Green  v.  Roberts,  47  Barb.  521 ;  Martin  v.  Wright,  13  Wend. 
460,  463  ;  Mackey  v.  Brewster,  10  Him,  16  ;  70  N.  Y.  607; 
Shakespeare  v.  Markham,  10  Hun,  323  ;  72  N.  Y.  400 ;  Eatonr 
V,  Benton,  2  Hill,  578 ;  Robinson  v.  Raynor,  28  N.  Y.  494, 
496.)  The  referee  found  at  the  request  of  the  defendants  that 
the  arbitration  has  no  binding  effect  upon  the  defendants  herein, 
and  what  took  ])lace  before  them  was  allowed  in  evidence  only 
to  show  what  was  said  and  done  in  the  presence  of  the  parties  for 
the  purpose  of  proving  admissions  by  the  defendants.  For 
this  purpose  the  testimony  was  competent.  {Church  v.  IIoio- 
ard,  79  K  Y.  415,  419 ;  Whiton  v.  Snyder,  88  id.  299,  307.) 
The  exception  tnken  to  the  admission  in  evidence  of  the  testi- 
mony of  plaintiff  to  a  conversation  had  between  him  and  the 
deceased  was  made  competent  by  the  cross-examination  of  plain- 
tiff. {Nay  V.  Cnrley,  113  K  Y.  575,  582.)  The  widow  was 
a  comjjetent  witness,  and  she  was  not  prohibited  from  testi- 
fying under  section  829  of  the  Code  of  Civil  Procedure. 
{Carpenter  v.  Soide^  88  N.  Y.  251,  257 ;  Whitehead  v.  Smithy 
81  id.  152.) 
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Haight,  J.  This  action  was  brought  to  recover  pay  for  serv- 
ices rendered  by  the  plaintiff  and  his  wife  to  the  defendants^ 
intestate  during  his  life-time,  and  also  for  hay,  com,  beans 
pasture,  cow,  etc.,  had  by  such  intestate. 

It  appears  that  the  plaintiff  was  a  step-son  of  the  deceased^ 
and  had  lived  in  his  family  from  the  time  he  was  eight  years 
of  age ;  that  a  few  days  after  letters  of  administration  had  been 
issued 'to  the  defendants  the  parties  had  a  conversation  in  ref- 
erence to  the  plaintiff's  claim  and  then  arranged  to  call  in  two 
neighbors,  Mr.  Calkins  and  Mr.  Niles,  to  see  if  they  could 
arrange  a  settl^nent ;  that  on  the  following  day  there  were 
present  at  the  house  of  Mr.  Price,  Messrs.  Calkins,  Niles,  Gral- 
lagher  and  wife,  Mrs.  James  L.  Price,  Miss  Bumpus,  Mr.  Lewis 
Price  and  the  plaintiff ;  that  thereupon  the  plaintiff  was  called 
upon  by  Calkins  to  make  a  statement  in  reference  to  his  claim 
and  he  did  so,  giving  the  extent  of  time  that  he  had  worked 
for  the  deceased  after  he  became  twenty-one  years  of  age ;  the 
amount  that  such  services  were  worth  ;  the  transactions  in  ref- 
erence to  the  corn,  hay,  pasture,  cow,  etc.,  with  an  account  of 
the  services  of  his  wife,  and  other  matters  involving  personal 
transactions  with  the  deceased. 

Upon  the  trial  of  this  action  the  plaintiff  was  called  as  a  wit- 
ness in  his  own  behalf  and  was  permitted  to  state  what  had 
been  said  by  him  on  the  occasion  referred  to,  under  the  objec- 
tion and  exception  of  the  defendants.  This  evidence  was 
allowed  for  the  purpose  of  showing  admissions  by  the  defend- 
ants. It  appears  that  they  sat  by  in  silence  making  no  objec- 
tions except  in  reference  to  two  or  three  items,  and  it  is  claimed 
that  by  maintaining  silence  they  are  deemed  to  have  admitted 
that  the  statements  and  claims  of  the  plaintiff  were  true  and 
well  founded.  Calkins  and  Niles  were  also  called  upon  and 
allowed  to  give  similar  evidence  in  reference  to  the  statementa 
made  by  the  plaintiff. 

We  do  not  regard  this  evidence  competent.  It  is  not  only 
hearsay,  but  much  of  it  is  in  violation  of  the  provisions  of  sec- 
tion 829  of  the  Code  of  Civil  Procedure.  By  permitting  thia 
class  of  evidence  to  be  given  the  plaintiff  was  enabled  to  estab- 
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lish  his  claim  against  the  estate  of  the  deceased  by  showing 
what  he  liad  said  on  a  former  occasion  when  not  under  oath. 
It  is  true  that  he  seeks  to  justify  this  upon  the  theory  that  the 
defendants  sat  by,  hstened  to  it  and  made  no  objection  ;  that 
Calkins  had  said  to  the  defendants  that  they  could  make  their 
objections  as  the  plaintiff  proceeded  with  his  statement ;  but 
Gallagher  testified  that  he  had  no  prior  knowledge  of  any  of 
the  items  of  the  plaintiiFs  claim  against  the  estate.  If  he  had 
no  prior  knowledge  in  reference  to  such  claims  he  could  not 
be  expected  to  be  in  a  condition  to  make  objection  to  the  state- 
ments made  by  Davis,  and  liis  remaining  silent  whilst  the 
plaintiflE  was  making  his  statement  to  the  neighbors  could 
hardly  be  construed  into  an  admission  that  his  claims  were  just. 
But  if  we  should  construe  the  silence  of  the  defendants  as  indi- 
cating an  intention  to  admit  the  statements  of  the  plaintiff  even 
then  we  think  the  evidence  would  be  incompetent  Ordinarily 
an  admission  by  one  administrator  is  not  binding  upon  his 
co-administrator  as  against  the  heirs  or  devisees  of  the  deceased. 
{Elwood  V.  Deifendorf^  5  Barb.  398-406  ;  Hammon  v.  Hunt- 
ley^ 4  Co  wen,  493  ;  Cayuga  County  JBank  v.  Bem^ett^  5  Hill, 
236 ;    WhiUm  v.  Snyder,  88  N.  Y.  299.) 

But  there  are  cases  in  wliich  the  admissions  or  declarations 
of  administrators  and  executors  may  be  evidence,  as,  for 
instance,  where  they  are  made  while  engaged  in  the  perform- 
ance of  a  duty  pei*taining  to  the  estate  in  a  representative 
capacity,  in  which  the  declaration  is  pertinent  and  accompanies 
the  act  so  as  to  constitute  a  part  of  the  res  gestm,  {Church  v. 
Howard,  79  N.  Y.  415-419.) 

The  administrators  were  engaged  in  trying  to  settle  a  dis- 
puted claim  against  the  estate.  They  may,  therefore,  be  said 
to  have  been  acting  in  their  representative  capacity  and  in  the 
discharge  of  their  duty,  but  the  claims  of  plaintiff  under  con- 
sideration related  to  past  transactions  with  their  intestate,  and 
as  Gallagher  has  testified  pertaining  to  matters  not  within  his 
personal  knowledge.  No  admission,  therefore,  if  made  by 
him,  would  constitute  a  part  of  the  res  ge-stw, 

lies  gestcB  is  the  transaction  or  subject-matter.     What  was 
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said  and  done  at  the  time  of  the  transaction,  out  of  which  it  is 
claimed  the  liability  was  incurred,  may  be  given  in  evidence 
as  part  of  the  res  gestcB,  thereby  showing  the  true  character  of 
the  transaction.  A  declaration,  in  order  to  become  res  gestce^ 
must  be  made  cotemporaneously  with  the  event  sought  to  be 
proved,  or  else  be  so  closely  connected  with  it  as  to  become  a 
part  thereof. 

It  consequently  follows  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur  except  Follett,  Ch.  J.,  not  voting,  and  Vann,  J., 
not  sitting. 

Judgment  reversed. 


Emily  Ford,  as  Administratrix,  etc..  Respondent,  v.  Thr  ^  ^^g 
Lake  Shore  and  Michigan  Southern  Railway  Company,  i70  ^471 
Appellant. 

While  an  employe,  by  entering  into  the  employment,  assumes  and  assents 
to  the  ordinary  risks  incident  thereto,  this  does  not  release  the  employer 
from  the  duty  to  take  reasonable  precautions  to  insure  the  servant's 
safety  while  in  the  discharge  of  his  duties,  and  when  the  latter  is 
injured  because  of  failure  to  perform  this  duty,  the  master  is  liable. 

A  corporation  is  bound  to  carry  on  its  business  under  a  proper  system  and 
under  reasonable  rules  and  regulations,  and  if,  through  a  failure  to  estab- 
lish such  system  or  to  make  such  rules,  a  servant  is  injured,  the  corpo- 
ration is  liable. 

It  is  the  duty  of  a  railroad  company,  transporting  lumber  upon  open  cars, 
to  adopt  some  system  for  loading,  having  regard  for  the  safety  of  its 
servants,  and,  it  seems,  of  those  traveling  over  its  road  and  of  all  per- 
sons who  may  be  in  the  vicinity  of  such  cars. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  F., 
plaintifTs  intestate,  who  was  a  switchman  in  defendant's  employ,  it 
appeared  that  he  was  killed  while  at  his  post  of  duty  by  being  struck 
by  heavy  timbers  that  fell  from  a  passing  open  car  which  was  improperly 
loaded.  Defendant  furnished  good  cars  and  stakes,  but  it  had  no  rule, 
method  or  system  in  reference  to  the  loading  of  lumber  or  timber;  the 
manner  of  loading  being  left  to  the  discretion  of  its  employes.  It  had 
adopted  a  general  rule  requiring  its  employes  "to  attend  to  the  loading 
of  all  freight,  whether  loaded  by  station  men  or  by  shippers,  to  see  that 
it  is  safely  stored,  and  so  that  it  cannot  fall  off  the  cars."  Plaintiff 
proved  that  on  other  roads  a  verbal  rule  existed  requiring  that  in  all 
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cases,  no  matter  how  short  the  distance,  lumber,  whenever  loaded  abore 
the  sides  of  a  car,  should  be  secured  by  stakes  on  the  sides  and  stays 
over  the  top.  Held,  that  the  evidence  justified  the  submission  to  the 
jury  of  the  question  as  to  whether  defendant  had  made  a  proper  and 
sufficient  rule  with  respect  to  the  loading  of  cars  with  lumber;  and  that 
a  finding  in  the  negative  was  sufficient  to  sustain  a  verdict  against  it. 
Ifbrd  V.  L.  8.  <fc  M.  8,  B.  Co.  (117  N.  Y.  638).  distinguishea 

(Argued  March  2.  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
December  31,  1890,  wliich  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court  upon 
special  findings  of  fact,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  negligently 
t^using  the  death  of  the  plaintiff's  husband,  a  switchman 
in  the  employ  of  the  defendant 

On  the  night  of  May  29,  1887,  while  at  his  post  of  duty  he 
was  struck  by  heavy  timbers  which  fell  from  a  passing  car 
and  received  injuries  from  which  he  soon  after  died. 

The  case  has  been  once  before  in  this  court  (117  N.  Y.  638 ; 
27  N.  Y.  S.  R  246),  and  the  material  facts  are  very  fully 
stated  in  the  opinion  of  Judge  Earl  there  delivered. 

The  further  facts,  so  far  as  material  to  the  questions  here 
discussed,  are  stated  in  the  opinion. 

James  Frmer  Gluck  for  appellant  There  was  no  evidence 
of  incompetency  to  submit  to  the  jury.  A  single  act  of  neg- 
ligence does  not  of  itself  establish  incompetency.  {JSaulec  v. 
]V,  y.,  etc.,  R.  R.  Co.,  59  N.  Y.  356 ;  2  Thompson  on  Neg. 
1053,  1054 ;  Cooper  v.  Milwaukee  R,  R.  Co.,  23  Wis.  668 ; 
Davis  V.  D.  R.  Co.,  20  Mich.  105  ;  C,  etc.,  R.  Co.  y.Hqfman, 
17  Am.  &  Eng.  K.  R  Gas.  625;  Sl^t^r  v.  Jewett,  85  N.  Y. 
73;  Wriffht  v.  JV.  Y.  C.  R.  R.  Co.,  25  id.  562,  570.) 
The  defendant  provided,  made  and  promulgated  a  proper  and 
sufficient  rule  with  respect  to  the  loading  of  the  cars  with 
lumber,  including  the  car  from  whicli  the  lumber  fell,  which, 
if  faithfully  observed,  would  have  given  reasonable  protection 
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to  its  employes.  ( Wright  v.  N.  Y.  C.  IL  R.  Co.,  25  N.  Y. 
562.)  The  question  submitted  by  the  court  to  the  jury 
assumed  that  a  rule  was  provided  and  submitted  as  a  question 
of  fact  whether  the  rile  of  the  defendant  was  proper  and 
sufficient,  and  whether  such  rule  had  been  promulgated  as  a 
question  of  fact.  This- was  error.  {Wright  v.  N.  Y.  C.  H. 
li.  Co,,  25  N.  Y.  562 ;  Hose  v.  R.  &  A.  R.  R,  Co.,  58  id. 
217  ;  SlaUr  v.  Jewett,  85  id.  61 ;  Ahd  v.  D.  <fc  //.  C  Co.,  103 
id.  581;  Amry  v.  N.  Y.  C.  iik  II.  R.  R.  R.  Co.,  121  id.  44, 
55 ;  Groat  v.  Gile,  51  id.  431.)  Having  made  rules,  it  was 
not  part  of  the  master's  duty  to  attend  to  the  obedience  of  the 
regulations.  {Sluter  v.  Jexoett,  85  N.  Y.  72 ;  Rose  v.  B.i&  A. 
R.  R.  Co.,  58  id.  217.)  The  exception  to  the  refusal  of  the 
court  to  have  Mr.  Seabert's  testimony  in  regard  to  the  usage 
upon  the  witness's  road  stricken  from  the  case  was  valid. 
Proof  of  such  usage  did  not  establish  or  tend  to  establish  the 
making  or  promulgation  of  a  rule  in  any  sense  of  the  word. 
The  testimony  was  utterly  incompetent  for  any  such  purpose, 
and  should  have  been,  therefore,  excluded  from  the  case. 
{Abel  V.  D.  dk  IL  C.  Co.,  103  K  Y.  581.) 

Trdcy  C.  Becker  for  respondent.  The  defendant  did  not 
provide,  make  and  promulgate  a  proper  and  sufficient  rule 
with  respect  to  the  loading  of  the  cars  with  lumber,  including 
the  car  from  which  the  lumber  fell,  which,  if  faithfully 
observed,  would  have  given  protection  to  its  employes.  {Skin- 
ner V.  Rxmell,  25  Wkly.  Dig.  261 ;  42  Hun,  456 ;  Bushhy  v. 
N.  Y,  L.  E.  i&  W.  R.  R.  Co.,  107  K  Y.  383 ;  Abel  v.  D.  dk 
II.  C.  Co.,  103  id.  581 ;  Anthony  v.  Lareat,  105  id.  591 ; 
McGavern  v.  R.  R.  Co.,  123  id.  281.)  The  evidence  of  tlie 
witnesses  Seabert  and  Brunn  in  regard  to  the  rules  and  regulc^ 
tions  of  other  railroads  was  admissible,  and  its  reception  proper. 
{Abel  V.  R.  R.  Co.,  103  K  Y.  586 ;  Spooner  v.  D.,  L.  dt  W. 
R.  R.  Co.,  115  id.  32;  Lewis  v.  Seifert,  116  Penn.  St.  628, 
650 ;  Danna  v.  JV.  Y  C  R.  R.  Co.,  92  N.  Y.  639 ;  ire7nble 
V.  iT.  r.  C.  R.  R.  Co.,  35  Hun,  606,  507 ;  1  Wkly.  Dig.  545, 
Skinner  v.  Russell,  25  id.  261 ;   42  Hun,  456.)     Defendant'H 
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rules  and  alleged  usages  were  so  blind  and  uncertain  that 
the  jury  were  warranted  in  finding  they  were  insufficient. 
{Skinnsr  v.  Russell,  25  Wkly.  Dig.  261 ;   42  Hun,  456.) 

Bkown,  J.  Upon  the  first  appeal  of  this  case  the  judgment 
which  the  plaintiff  had  recovered  was  reversed  by  this  court 
on  the  ground  that  the  cause  of  the  accident  was  attributable 
solely  to  the  negligence  of  the  fellow  servants  of  the  deceased 
in  improperly  loading  the  lumber  upon  the  cars. 

There  was  then  no  question  whether  the  defendant  waa 
guilty  of  negligence  in  failing  to  establish  a  proper  rule  or 
method  for  the  loading  of  lumber. 

The  court  on  the  first  trial  charged  the  jury  that  there  waa 
no  evidence  that  the  defendant  was  called  upon  to  establish 
any  system  of  rules  which  should  provide  for  any  different  or 
safer  method  in  the  loading  of  the  lumber  than  that  described 
by  the  witnesses,  and  as  the  plaintiff  had  a  verdict,  no  question 
was  or  could  be  raised  on  appeal  as  to  the  correctness  of  that 
charge. 

Upon  the  last  trial  it  appeared  that  the  only  written  rule 
that  the  defendant  had  establislied  which  it  was  claimed  had 
reference  to  the  loading  of  lumber  was  one  known  as  No.  82, 
and  which  required  its  employes  "  to  attend  to  the  loading  of 
all  freight,  whether  loaded  by  station  men  or  by  sliippers,  to 
see  that  it  is  safely  stored,  and  so  that  it  cannot  fall  off  the  cars." 

It  appeared  that  the  defendant  had  also  furnished  to  its 
employes  stakes  to  be  used  in  making  secure  freight  placed 
upon  Hat  or  gondola  cars,  and  the  witnesses  for  the  defendant, 
who  had  loaded  or  inspected  the  cars  in  question,  testified  that 
they  knew  that  stakes  were  necessary  in  making  the  lumber 
secure,  and  that  when  there  were  no  brackets  on  the  side  of 
the  cars,  as  in  this  case,  the  stakes  could  be  placed  inside  tlie 
box  between  the  side  of  the  car  and  the  lumber,  and  fastened 
by  being  nailed  or  spiked  to  the  side.  But  that  course  was 
not  pursued  in  this  case,  for  the  reason  that  on  account  of  tlie 
short  distance  the  lumber  was  to  be  carried  it  was  not  deemed 
necessary. 
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The  plaintiff  also  gave  proof  tending  to  show  that  on  other 
roads  a  verbal  rule  existed,  that  in  loading  lumber  it  should  be 
secured  by  stakes  on  the  sides  and  stays  across  the  top  of  th« 
load  whenever  it  was  loaded  above  the  side  of  a  car,  and  that 
the  rule  applied  in  all  cases,  no  matter  what  the  distance  was 
over  which  the  lumber  was  to  be  carried. 

That  no  verbal  rule  of  this  character  prevailed  on  defend- 
ant's road,  and  no  instruction  to  that  effect  was  ever  given  to 
its  employes.     This  testimony  was  not  given  upon  the  first  triaL 

At  the  close  of  the  evidence  the  trial  court  submitted  eight 
special  questions  to  the  jury,  stating  that  upon  the  answers  to 
those  questions  it  would  determine  which  party  would  be 
entitled  to  judgment. 

Upon  the  special  findings  tlius  made  judgment  was  directed 
for  the  plaintiff. 

This  mode  of  submitting  the  case  to  the  jury  was  acqid- 
esced  in  by  both  parties,  but  the  defendant  claimed  and  now 
claims  that  there  was  not  evidence  sufficient  to  justify  a  verdict 
for  the  plaintiff,  and  that  the  complaint  should  have  been 
dismissed,  and  by  appropriate  exceptions  the  question  is  pre- 
sented here  whether  the  findings  of  the  jury  have  support  in 
the  evidence. 

That  the  car  in  question  was  improperly  loaded  and  that 
such  was  the  cause  of  the  intestate's  death,  and  that  he  was 
free  from  any  negligence  contributing  to  the  injury,  are  facts 
found  by  the  answers  to  the  first  three  questions  and  are  not 
disputed  on  this  appeal. 

The  seventh  and  eighth  findings  related  to  the  question  of 
plaintiff's  damages  and  the  amount.  The  fifth  question  was  as 
follows :  "  Did  the  defendant  provide,  make  and  promulgate 
a  proper  and  sufficient  rule  with  respect  to  the  loading  of  the 
cars  with  lumber,  including  the  car  from  which  the  lumber 
fell,  which  if  faithfully  observed,  would  have  given  reasonable 
protection  to  its  employes."  Which  question  the  jury 
answered  in  the  negative. 

We  are  of  the  opinion  that  the  answer  to  this  question  sup- 
ports the  judgment  rendered. 
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Tlie  intestate,  npon  entering  the  defendant's  employ, 
'  assumed  and  assented  to  the  ordinary  risks  incident  to  the 
service.  But  employers  cannot  avail  themselves  of  this  assent 
unless  they  take  reasonable  precautions  to  insure  the  servant's 
safety  while  in  tlie  performance  of  his  duties,  and  there  can 
be  no  exemption  from  liability  for  injuries  sustained  by  a 
servant,  when  such  injuries  are  traced  to  the  employer's  fail- 
>ure  to  take  such  precautions. 

Within  the  operation  of  this  principle  a  corporation  is  bound 
to  carry  on  its  business  under  a  proper  system  and  under 
reasonable  rules  and  regulations,  and  if  through  a  failure  to 
establish  such,  a  servant  is  injured,  the  corporation  is  liable. 

The  master  is  responsible  for  his  own  negligence  and  want 
of  care  and  this  may  appear  from  his  failure  to  furnish  proper 
machinery  and  materials  for  the  work,  or  from  tlie  eraploy- 
TTient  of  incompetent  and  unfit  servants  and  agents,  or  from  a 
failure  to  make  proper  rules  or  establish  a  proper  method  for 
tlie  conduct  of  his  business. 

These  are  the  master's  duties,  and  responsibility  cannot  be 
evaded  l)y  their  delegation  to  agents.  As  to  such  acts,  the 
-agent  occupies  the  master's  place  and  the  latter  is  deemed 
present  and  liable  for  the  manner  in  which  they  are  performed. 
{Flike  V.  B,  i&  A,  li.  R.  Co.,  53  N.  Y.  549 ;  Fuller  v.  Jewett, 
m  id.  46.) 

In  the  case  before  us  it  was  clearly  the  duty  of  the  defendant 
to  adopt  some  system  for  the  loading  of  lumber  upon  open 
cars  that  would  have  regard  for  the  safety  not  only  of  its  serv- 
ants and  those  traveling  over  its  road,  but  to  the  safety  of  all 
persons  who  should  be  in  the  vicinity  of  its  cars.  The  import- 
ance and  extent  of  the  business  and  the  manifest  danger  from 
the  falling  of  heavy  sticks  of  timber  from  the  cars,  required  this. 

But  there  was  no  rule  on  the  subject.  The  only  rule  shown 
to  exist  had  no  particular  reference  to  lumber  more  than  any 
other  freight  and  it  expressed  nothing  more  than  the  obliga- 
tion which  the  law  put  upon  the  corporation,  viz.:  to  take  due 
<5are  that  freight  was  safely  loaded  and  should  not  fall  from 
the  car. 
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But  method  or  system  as  to  loading  lumber,  there  was  none. 
Having  furnished  a  good  car  and  stakes  that  might  be  used, 
the  manner  of  loading  lumber  was  left  to  the  judgment  and 
discretion  of  its  agents  and  servants. 

It  was  not  sufficient  for  the  defendant  to  show  that  its 
employes  knew  that  the  rule  I  have  quoted  applied  to  lumber 
and  also  knew  that  the  general  usage  required  it  to  be  staked 
and  that  stakes  were  furnished  and  available  to  the  men  in  the 
particular  case  before  us.  All  this  may  be  assumed  to  be  true 
and  yet  the  fact  exists  that  the  use  6f  the  stakes  was  not 
enjoined  upon  the  servants  by  any  rule  of  the  defendant  or 
by  any  instruction  ever  given  them.  Having  furnished  the 
car  and  the  stakes  it  was  left  to  the  judgment  and  discretion 
of  the  foreman  whether  to  use  the  stakes  or  not,  and  in  this 
particular  instance  they  were  not  used  for  the  reason  that  they 
supposed  the  lumber  would  stay  on  the  car  over  the  short 
distance  it  was  to  l>e  carried.  And  it  is  because  of  the  failure 
of  the  defendant  to  require  the  use  of  the  stakes  in  all  cases 
that  the  neglect  of  its  servants  in  this  case  is  imputed  to  it. 
There  was  no  nile,  and  the  only  method  or  system  was  such  as 
the  foreman  in  each  particular  case  should  deem  the  safe  and 
proper  one  to  pursue. 

Under  such  a  state  of  facts  the  employer  must  be  deemed 
constructively  present  during  the  loading  of  the  cars,  and  the 
acts  of  his  agents  are  in  law  deemed  to  be  his  acts. 

The  improper  and  negligent  loading  of  the  cars  is  thus 
traced  directly  to  the  defendant  and  its  negligence  established. 

Thus  far  I  have  treated  the  construction  of  rule  82  as  a 
question  of  law,  but  in  the  question  submitted  to  the  jury 
there  was  opportunity  for  a  finding  of  fact  that  the  making 
of  that  rule  was  a  sufficient  performance  on  the  part  of  defend- 
ant of  its  duties  towards  its  servants,  and  it  is  unnecessary  to 
say  more  upon  the  exception  of  the  defendant  to  the  submis- 
sion of  that  question  as  one  of  fact  to  the  jury,  than  that  it 
was  a  ruling  as  favorable  towards  it  as  the  facts  of  the  case 
warranted. 

The  view  of  the  case  herein  expressed  renders  unnecessary 
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any  reference  to  the  other  findings  of  the  jury,  which  the 
respondent  claims  established  the  negligence  of  the  defendant. 

We  find  no  error  in  the  record  and  the  judgment  should  be 
atfirmed. 

All  concur,  except  Follett,  Ch.  J.,  dissenting. 

Judgment  affirmed. 


The  People  ex  rel.  Abbam  J.  Milleb,  Respondent,  v.  Hillyeb 
Rydeb,  as  County  Treasurer,  etc.,  Appellant 

While  the  legislature  has  power  to  change  rules  of  evidence  and  to  pro- 
vide other  and  new  remedies,  laws  of  this  character,  intended  to  have 
a  retroactive  operation,  must  be  strictly  construed,  especially  in  so  far 
as  they  provide  for  the  vesting  of  property. 

The  provision  of  the  Code  of  Civil  Procedure  (§841,  as  amended  by  chap. 
40,  Laws  of  1889),  providing  that  whenever  in  an  action  of  partition 
any  portion  of  the  procjeeds  of  sale  of  the  lands  has  been  paid  into  court 
or  to  the  county  treasurer  for  any  unknown  heirs,  and  remains  unclaimed 
for  twenty-five  years,  such  unknown  heirs  will  be  presumed  to  be  dead, 
in  any  action  or  proceeding  for  the  distribution  and  paying  over  of  such 
proceeds,  refers  only  to  unknown  heirs  who  were  presumed  to  be  liv- 
ing at  the  time  the  money  was  so  paid  in,  and  under  said  section  said 
unknown  heirs  may  be  presumed  to  have  continued  to  live  for  twenty- 
five  years  after  the  payment,  during  which  time  new^  heirs  may  have 
come  into  existence,  and  these  may  not  be  presumed  to  be  dead  at  the 
expiration  of  that  period. 

The  provision,  therefore,  of  said  Code  (§  1582,  as  amended  by  chap.  89, 
Laws  of  1889),  authorizing  the  Special  Term  in  an  action  for  partition, 
in  which  a  portion  of  the  proceeds  of  a  sale  has  been  paid  into  court  or 
,  deposited  with  the  county  treasurer  for  unknown  heirs  and  twenty-five 
years  have  elapsed  without  any  claim  being  made  therefor  by  any  person 
entitled  thereto,  "  to  decree  that  such  unclaimed  portion  of  such  proceeds 
was  vested  at  the  time  of  such  payment  in  the  known  heirs  of  the  com- 
mon ancestor  of  such  unknown  heirs  and  their  heirs  and  assigns,"  is 
unconstitutional,  as  it  authorizes  the  court  to  divest  unknown  heirs  who 
may  exist  and  who  are  not  presumed  to  be  dead,  and  to  vest  other  and 
different  persons  with  said  fund,  and  thus  deprives  persons  of  their  prop- 
erty without  due  process  of  law. 

People  ex  rel.  Miller  v.  Ri/der  (58  Hun,  407),  reversed. 

(Argued  March  4,  1891:  decided  March  17,  1891.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 
1890,  which  aflBrmed  an  order  of  the  Special  Tenn  directing 
a  peremptory  writ  of  mandamus  to  issue  to  the  defendant 
requiring  him  to  pay  over  certain  moneys  in  obedience  to  an 
order  theretofore  made  in  an  action  brought  to  partition  real 
estate  in  which  Matilda  Cree  was  plaintiff  and  Cornelius 
Griffen  and  others  were  defendants. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Clayton  Ryder  for  appellant.  The  fund  in  question  is  the 
proceeds  of  a  sale  of  real  estate  in  partition.  At  the  time  of 
sale  it  was  vested  in  the  descendants  of  Deborah  Ann  McCor- 
mick,  whose  names  and  places  of  residence  were  unknown, 
and,  aside  from  the  effect  of  the  statutes  of  1889,  it  remained 
vested  in  them,  and  the  persons  claiming  through  them,  and 
80  remains  to  the  present  time.  {Robinson  v.  McGregor^  16 
Barb.  531 ;  Horton  v.  McCoy,  47  N.  Y.  21 ;  Sweezy  v.  Thayer, 
1  Duer,  286 ;  Graham  v.  Dickinson,  3  Barb.  Ch.  169 ;  People 
V.  O'Brien,  111  N.  Y.  1,  57.)  The  effect  of  chapter  39  of 
the  Laws  of  1889,  under  which  the  fund  is  now  claimed,  is  to 
take  the  title  to  the  fund  from  the  McCormick  branch  and  their 
legal  representatives,  and  to  vest  the  same  in  persons  who, 
prior  to  that  time,  had  no  vested  interest  in  it  whatever.  The 
statute  thereby  affects  substantial  rights  and  is  contrary  to  the 
constitutional  provision  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law.  (Const.  N.  Y.  art.  5, 
§  6 ;  Bxirr  v.  Si7n,  4  Whart.  150 ;  Ilopeioell  v.  De Pinna,  2 
Camp.  113  ;  Dean  v.  Bittner,  77  Mo.  101 ;  EagU  v.  Emmett, 
4  Brad.  117 ;  Whiting  v.  NiohoU,  46  111.  235  ;  Clarke  v.  Can- 
field,  15  N.  J.  Eq.  119 ;  ^Yhite  v.  White,  26  Me.  361 ;  MerHU 
V.  Thompson,  1  Hilt.  550 ;  Puckett  v.  State,  1  Sneed,  355 ; 
Wood's  Best  on  Ev.  524;  Taylor  v.  Pm^ter,  4  Hill,  157;  WiU 
kinson  v.  Leland,  2  Pet.  657;  2  Kent's  Comm.  13,  340; 
Westervelt  v.  Gregg,  12  N.  Y.  212 ;  Rockwell  v.  Nearing,  35 
id.  302 ;  Stuart  v.  Palmer,  74  id.  183 ;  Remsen  v.  Wheeler^ 
105  id.  573 ;  City  of  Detroit  v.  D,  c&  F.  P.   Co.,  43  Mick 
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14:0  ;  Dmh  V.  Van  VIeeeh,  7  Johns.  477 ;  People  v.  O^Brien^ 
111  N.  Y.  1,  58 ;  Waitermire  v.  We^tove?^  14  id  16 ;  Johnson 
V.  A,  tfe  S.  R.  li.  Co,,  54  id.  427 ;  Howard  v.  3{oot,  64  id. 
268.)  Chapter  40  of  the  Laws  of  1889,  raising  the  presump- 
tion of  the  death  of  the  unknown  heirs  after  twenty-live  years, 
is  unconstitutional,  and  unavailable  in  this  proceeding,  so  far 
as  it  forms  a  step  in  the  scheme  to  appropriate  their  property. 
{Harid  v.  Ballon,  12  IST.  Y.  541 ;  People  v.  Turner,  117  id. 
233 ;  Cummings  v.  StaU,  4  Wall.  277,  325,  329 ;  People  ex 
rel,  V.  Alhertson,  56  N.  Y.  50,  55,  57,  67 ;  In  re  JacobSy  98  id. 
98 ;  PeopU  ex  rel  v.  AUen,  42  id.  404,  412,  413.) 

Ahram  J.  Miller  for  respondent.  The  proceeding  is  valid 
and  the  order  should  be  sustained.  (Code  Civ.  Pro.  §  841.) 
Section  1582  of  the  Code  of  Civil  Procedure,  under  which 
the  order  herein  was  made,  is  constitutional.  {Hand  v.  Bal- 
Ion,  12  K  Y.  541;  People  v.  Turner,  117  id.  223;  Mongeon 
V.  People,  55  id.  613 ;  People  ex  rel,  v.  Spicer,  99  id.  233 ; 
Howard  v.  Moot,  64  id.  268. 

Haight,  J.  Lewis  B.  GriflEen  died  intestate  seized  of  real 
estate  in  Putnam  county.  Subsequently  and  in  September, 
1862,  an  action  was  brought  for  the  partition  thereof  and  such 
proceedings  were  had  thereon  that  in  April,  1863,  a  judgment 
for  the  sale  thereof  was  entered  and  on  or  about  the  nineteenth 
day  of  December  thereafter  the  same  was  sold  and  the  sum  of 
$6,480,  or  one-fifth  of  tlie  net  proceeds  of  the  sale  was  brought 
into  court  and  deposited  w'ith  the  treasurer  of  the  county  of 
Putnam  as  the  share  of  the  unknown  heirs  of  Deborah  Ann 
McCormick,  a  deceased  sister  of  the  said  Lewis  B.  Griffen. 
On  the  8th  of  February,  1890,  the  relator  and  others  presented 
a  petition  to  the  Suj)reme  Court  representing  that  more  than 
twenty -five  years  had  elapsed  since  the  payment  of  the  before- 
mentioned  sum  into  court ;  that  no  claim  had  been  made  there- 
for ;  that  due  inquiry  for  such  unknown  heirs  had  been  made 
and  none  found,  and  prayed  that  such  fund  with  the  accumu- 
lations thereon  may  be  distributed  among  the  known  heirs  of 
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Deborah  Ann  McCormick.  Thereupon  a  decree  was  made  by 
the  court  declaring  that  such  unclaimed  proceeds  with  tho 
accumulations  of  interest  thereon  amounting  to  the  sum  of 
eighteen  thousand  dollars  was  vested  at  the  time  of  the  payment 
into  court  of  such  proceeds  in  such  known  heirs.  The  decree 
further  provided  for  the  distribution  of  such  proceeds  among 
such  heirs  specifying  them  by  name  and  the  treasurer  was 
directed  to  pay  over  such  fund  to  the  persons  named.  The 
treasurer  having  refused  to  make  such  payment  the  mandamuB 
in  question  was  issued. 

Section  1582  of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  39  of  the  Laws  of  1889,  provides  as  follows  :  "  Where 
a  person  has  been  made  a  defendant  as  an  unknown  person  ;. 
or  where  the  name  of  a  defendant  is  unknown  ;  or  where  the 
summons  has  been  served  upon  a  defendant  without  the  state^ 
or  by  publication,  and  he  has  not  appeared  in  the  action ;  the 
court  must  direct  his  portion  to  be  invested  in  permanent 
securities,  at  interest,  for  his  benefit,  until  claimed  by  him  or 
his  legal  representatives.  But  after  the  lapse  of  twenty-five 
years  from  the  time  of  tlie  payment  into  court,  or  to  the  treaa- 
urer  of  any  county,  of  any  portion  of  the  proceeds  of  the  sale 
of  real  property  for  unknown  heirs,  in  any  action  of  partition, 
without  any  claim  therefor  having  been  made  by  a  person 
entitled  thereto,  and  upon  there  being  made  and  presented  to 
the  court,  at  a  Special  Term  thereof,  })roof,  by  petition  or 
otherwise,  showing  to  the  satisfaction  of  the  court,  that  due 
inquiry  for  such  unknown  heirs  has  been  made,  and  that  noclaim 
has  been  made  for  such  portion  of  said  proceeds  by  any  pei*son 
entitled  thereto,  the  said  court  shall  have  power  to  decree  that 
such  unclaimed  portion  of  such  proceeds  was  vested  at  the  time 
of  such  payment,  in  the  known  heirs  of  the  common  ancester 
of  such  unknown  heirs,  and  their  heirs  and  assigns,  and  shall 
make  an  order  in  such  action,  directing  the  payment  to  them, 
or  their  assigns,  of  the  respective  shares  or  portions  of,  or 
interests  in,  such  proceeds,  to  which  they  are  entitled ;  and 
upon  serving  on  the  county  treasurer  a  certified  copy  of  such 
order,  the  treasurer  shall  so  pay  over  and  distribute  the  same, 
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after  deducting  his  lawful  commissions,  and  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof." 

And  section  841,  as  amended  by  chapter  40  of  the  Laws  of 
1889,  among  other  things,  provides  as  follows :  "  And  where, 
in  any  action  of  partition  in  this  state,  any  portion  of  the  pro- 
ceeds of  the  sale  of  real  property  is,  or  has  been,  paid  into 
court,  or  paid  to  the  treasurer  of  any  county,  for  any  unknown 
heirs,  and  is  unclaimed  for  twenty-five  years,  the  lapse  of 
twenty-five  years  after  such  payment  raises  the  presumption 
of  the  death  of  such  unknown  heirs,  and  they  ai*e  and  shall  be 
presumed  to  be  dead  in  any  action  or  proceeding  for  the  pur- 
pose of  distributing  and  paying  over  such  proceeds." 

Undoubtedly  these  provisions  of  the  Code  should  be  con- 
fttrued  together,  and  we  do  not  question  but  that  the  legislature 
hss  power  to  change  rules  of  eWdence  as  they  have  previously 
existed,  and  to  provide  other  and  new  remedies.  {People  v. 
Turner,  117  N.  Y.  227-233 ;  Howard  v.  Moot,  64  id.  262  ; 
JlaTid  V.  Ballou,  12  id.  541 ;  lie^ford  v.  Knight,  11  id.  308.) 

But  laws  of  this  character  which  were  intended  for  retro- 
active operation  should  be  strictly  construed,  especially  in  so 
far  as  they  provide  for  the  vesting  of  property. 

At  the  time  the  money  was  brought  into  court,  under  the 
decree  in  the  partition  action,  the  presumption  existed  that 
there  were  unknown  heirs  then  living  of  Deborah  Ann 
McCormick.  Under  the  provisions  of  section  841  it  will  be 
observed  that  such  unknown  heirs  are  presumed  to  be  dead 
after  the  lapse  of  twenty-five  years,  but  the  provision  only 
covers  the  unknown  heii-s  that  were  presumed  to  be  living  at 
the  time  the  money  was  paid  to  the  treasurer.  Heirs  of  such 
heirs  may  exist,  and  under  the  provisions  they  cannot  be  pre- 
sumed to  be  dead.  A  pei-sou  is  presumed  to  be  living  until 
the  time  fixed  by  the  statute  in  which  he  shall  be  presumed  to 
be  dead.     (Lawson  on  Presumptive  Evidence,  200.) 

The  unknown  heirs,  therefore,  who  were  presumed  to  be  living 
at  the  time  of  the  payment  to  the  treasurer  are  presumed  to 
have  continued  to  live  for  twenty-five  years  there  after,  during 
which  time  manv  new  heirs  mav  have  come  into  existence. 


1891.]  HeYNE  V,    DOERFLEK.  505 


Statement  of  case. 


Under  the  provisions  of  section  1582  of  the  Code  the  court 
is  given  power  to  decree  tliat  such  fund  was  vested  at  the 
time  of  such  payment  in  the  unknown  heirs  of  the  common 
ancestor,  thus  authorizing  and  empowering  the  court  to  divest 
the  unknown  heirs  that  may  exist  and  wlio  are  not  presumed 
to  be  dead,  and  to  vest  other  and  different  persons  therewith. 

This  would  be  violative  of  the  constitutional  provision  which 
inhibits  the  deprivation  of  persons  of  their  property  without 
due  process  of  law. 

Had  the  legislature  provided  that  after  the  lapse  of  twenty- 
five  yearo  it  should  be  presumed  that  there  were  no  unknown 
heirs  living  at  the  time  the  money  was  paid  to  the  treasurer,  a 
different  question  wouM  have  been  presented. 

The  order  appealed  from  should  be  reversed  and  the  appli- 
cation for  a  mandamus  denied,  with  costs  in  this  court  and  the 
General  Term,  together  with  fifty  dollars  costs  in  the  Special 
Term  to  the  defendant. 

All  concur. 

Order  reversed. 


Cael   R.  C.   Heyne,    Respondent,   v,   John  Doebflee,  as 
Executor,  etc..  Appellant. 

The  words  "transactions  and  communications"  in  the  provision  of  the 
Code  of  Civil  Procedure  (§  829),  prohibiting  evidence  as  to  personal 
transactions  and  communications  between  certain  persons  and  a  deceased 
person  embrace  every  variety  of  affairs  which  can  form  the  subject  of 
negotiations,  interviews  or  actions  between  two  persons,  and  include 
every  method  by  which  one  person  can  derive  impressions  or  information 
from  the  conduct,  condition  or  language  of  another. 

Although,  it  must  appear  that  the  transaction  or  communication  sought 
to  be  excluded  was  a  personal  one,  it  is  not  requisite  to  show  that  it  was 
private  or  confined  to  the  witness  and  deceased. 

Upon  a  reference  of  a  claim  by  plaintiff  against  the  estate  of  A.  for  the 
board  and  care  of  two  relatives  of  A.,  and  professional  services  as  nurse 
rendered  for  A.,  the  referee  allowed  plaintiff  to  testify,  under  objection 
and  exception,  that  he  conversed  with  A.  in  reference  to  said  relatives 
boarding  with  him,  in  the  presence  of  one  of  them,  and  that  he  was  to 
SicKELs— Vol.  LXXIX.        64 
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receive  $200  therefor;  also,  that  he  was  at  the  house  of  A.  many  times, 
and  for  several  periods  of  consecutive  days,  and  at  those  times  no  other 
person  was  generally  there,  except  A/s  attending  physician.   Held,  error. 

(Argued  March  5,  1891;  decided  March  20, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  September,  1890,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee  appointed  under  the  statute  to  hear  and  determine  a 
claim  against  the  estate  of  Maria  F.  Arlt,  deceased. 

The  amount  of  the  claim  as  presented  by  the  plaintiff,  was 
$611,  and  is  made  up  of  two  charges.  One  of  them,  is  for 
the  board  of  Anna  John  and  Emil  John ;  the  other  is  for 
professional  services  rendered  as  nurse  by  plaintiff  for  the 
deceased  for  various  periods  of  time  between  June  2,  1887,  to 
March  18,  1888. 

The  referee  reported  in  favor  of  the  plaintiff  to  the  amount 
of  $350  of  the  claim,  allowing  the  whole  of  the  $200  claimed 
for  board,  and  a  portion  only  of  the  claim  for  services  as  nurse. 

Further  facts  appear  in  the  opinion. 

II.  D.  Birdsall  for  appellant.  The  ruling  permitting  an 
answer  to  the  question,  '*'  Before  Emil  and  Anna  came  to 
your  house  did  you  have  a  conversation  with  Mrs.  Arlt  in  ref- 
erence to  their  coming  ? "  was  error.  {Maverick  v.  Marvel^ 
90  N  .  Y.  656 ;  Iloleoml  v.  Ilolcomh,  95  id.  316,  325  ;  In  re 
Eysaynan^WZi^,  62;  Nay  \.  Curley,  id,  575.)  The  excep- 
tion to  the  ruling  permitting  an  answer  to  the  question  "  What 
did  Mrs.  Arlt  say  when  Anna  John  was  there  ? "  w^as  well  taken. 
(Code  Civ.  Pro.  §  829 ;  Adams  v.  3Iorriso7u  113  X.  Y.  152 ; 
Mills  V.  Davis,  id.  243.)  The  exceptions  to  the  testimony 
of  Dr.  Ermentsaul  were  well  taken.  [Lod^r  v.  Whdpl^^  11 1 N. 
Y.  239 ;  Westover  v.  K  L.  Ins.  Co.,  99  id.  56 ;  ReUham  v. 
Dennin^  103  id.  573.)  The  plaintiff  was  not  entitled  to  costs. 
(Code  Civ.  Pro.  §§  1022,  1836;  Denise  v.  Denue,  110  N. 
Y.  526.) 
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Joseph  A,  Burr^  Jr,^  for  respondent.  The  plaintiflf  was 
asked  whether,  between  January,  1887,  and  February,  1888, 
he  was  at  any  time  at  No.  200  Withers  street,  Brooklyn,  and 
was  permitted  to  prove  when  he  was  there.  This  was  proper. 
{Denise  v.  Denise^  110  N.  Y.  562;  Lerche  v.  Brasher^  104 
id.  157 ;  In  re  Merchants  Estate,  6  N.  Y.  Supp.  875.)  Counsel 
argued  in  the  court  below  that  the  referee  erred  in  allowing 
plaintiflf  to  testify  as  to  the  dates  when  he  was  at  200  Withers 
street,  upon  the  ground  that  his  memory  was  not  refreshed  by 
the  memorandum  made  by  him,  but  that  he  simply  read  from 
it.  The  case  does  not  show  this  to  be  the  fact  But  if  it  were 
so,  the  ruling  was  correct.  {IlaUey  v.  Sinebangh,  15  N.  Y. 
485;  Guy  v.  Mead,  2?  id.  462;  Sqxiires  v.  Abhott,  61  id. 
530-535 ;  Bech  v.  YaUntine,  94  id.  569;  Mayer  x,  S,  A,  i?. 
R.  Co.,  102  id.  572-580.)  The  plaintiflf  wa*  asked  whether, 
before  Emil  and  Anna  John  came  to  his  house,  he  had  a  con- 
versation with  Mrs.  Arlt  in  reference  to  their  coming.  The 
ruling  permitting  the  answer  was  clearly  correct.  {liters  v. 
Grant,  47  N.  Y.  278;  Maverick  v.  Marvel,  90  id.  656.) 
When  a  party  calls  a  witness  and  examines  him  as  to  a  par- 
ticular part  of  a  communication  or  transaction,  the  other  party 
may  call  out  the  whole  of  the  transaction  or  communication 
bearing  upon,  or  tending  to  explain  or  qualify,  the  particular 
part  to  which  the  examination  of  the  other  party  was  directed, 
and  section  S29  of  the  Code  was  not  intended  to  abrogate  this 
rule.  {Nay  v.  Curley,  113  N.  Y.  575  ;  Mei^itt  v.  Campbell, 
79  id.  625 ;  Davis  v.  Gallagher,  55  Hun,  593.)  The  point 
that  the  proof  was  not  within  the  terms  of  the  claim  is  not 
well  taken.  In  any  event,  inasmuch  as  there  are  no  pleadings, 
the  court  nmst  look  into  the  proofs  to  ascertain  the  grounds  of 
the  recovery  or  the  defense.  {Ray nor  v.  Laux,  28  Hun,  35.) 
The  court  below  had  power  to  award  costs  to  the  claimant, 
and  its  action  in  doing  so  will  not  be  reviewed  by  this  court. 
{Benise  v.  Denise,  110  N.  Y.  562.) 

Potter,  J.     The  plaintiflf  sought  to  recover  for  his  services 
and  attendance  upon  proof  that  he  had  rendered  services  for 
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and  attended  upon  the  deceased  at  her  house  during  her  sick- 
ness, and  at  her  request  and  upon  her  promise  to  pay  for  the 
same  at  the  rate  he  would  have  earned  if  he  had  worked  at  his 
business  of  making  cigars.  He  also  sought  to  recover  the  sum 
of  two  hundred  dollars  upon  proof  that  the  deceased  had  prom- 
ised to  pay  him  that  sum  if  he  would  take  and  keep  Anna  and 
Emil  John,  relatives  of  the  deceased,  who  had  recently  arrived 
at  the  house  of  the  deceased  from  Grermany,  till  they  should 
get  employment.  The  evidence  introduced  upon  plaintiff's 
part  to  support  these  claims,  including  that  given  by  the  plain- 
tiff himself,  was  weak  and  quite  unsatisfactory,  but  under  the 
rule  that  prevails  in  this  court  in  respect  to  reviewing  evidence, 
we  do  not  feel  warranted  in  reversing  the  judgment  upon  that 
ground.  But  we  think  the  learned  referee  fell  into  errors  in 
receiving  some  of  the  evidence  given  by  the  plaintiff  himself 
in  reference  to  personal  transactions  and  communications 
between  the  plaintiff  and  the  deceased  bearing  upon  plaintiff's 
employment  and  a  promise  of  payment  by  the  deceased. 

To  support  the  claim  of  two  hundred  dollars,  it  was  neces- 
sary that  plaintiff  should  prove  a  contract  between  himself  and 
the  deceased,  to  the  effect  that  plaintiff  had  agreed  to  keep  at 
his  house  Anna  and  Emil  John,  and  the  deceased  had  prom- 
ised to  pay  him  two  hundred  dollars  for  so  doing.  There  is 
no  pretense  that  such  contract,  if  made  at  all,  was  not  wholly 
made  by  parol.  The  plaintiff  was  allowed  to  answer,  under 
objection  and  exception,  that  such  evidence  by  the  plaintiff 
was  not  competent  under  section  829,  Code  of  Civil  Procedure, 
this  question  :  "  Before  Emil  and  Anna  came  to  your  house, 
did  you  have  a  conversation  with  Mrs.  Arlt  in  reference  to 
(their)  coming  ? "  Answer.  "  Yes,  sir."  This  was  one  step 
towards  pro^dng  the  alleged  contract  between  plaintiff  and  the 
deceased  in  relation  to  their  going  to  plaintiff's  house.  Again, 
the  plaintiff  was  asked  and  allowed  to  answer :  "  What  did* 
Mrs.  Ark  say  when  Anna  John  was  present?"  Answer. 
"  Aunt  cried  and  said  I  should  take  her  and  I  should  receive 
$200."  This  answer  was  received  and  duly  excepted  to. 
Again  the  plaintiff  was  allowed  to  put  in  evidence  memoranda 
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showing  the  days  and  periods  of  time  he  had  been  at  the  house 
of  the  deceased. 

Some,  if  not  all,  of  the  evidence  above  specified  was  in  con- 
travention of  section  829,  Code  of  Civil  Procedure. 

The  object  and  purpose  of  this  statute  is  so  obvious  as  not 
to  require  or  justify  any  explanation  or  consideration  beyond 
that  which  it  has  repeatedly  received  from  this  court.  It  was 
said  in  the  opinion  of  the  Court  of  Appeals  in  Ilolcomh  v. 
Iloleomb  (95  K  Y.  325),  in  relation  to  section  829,  that  "  The 
words  of  exclusion  are  as  comprehensive  as  language  can 
express.  Transactions  and  communications  embrace  every 
variety  of  affairs  which  can  form  the  subject  of  negotiation, 
interviews  or  actions  between  two  persons,  and  include  every 
method  by  which  one  person  can  derive  impressions  or  infor- 
mation from  the  conduct,  condition  or  language  of  another. 
The  statute  is  a  beneficial  one,  and  ought  not  be  limited  or  nar- 
rowed by  construction.  Although  it  must  appear  that  the 
interview  or  transaction  sought  to  be  excluded  was  a  personal 
one,  it  need  not  have  been  private  or  confined  to  the  witness 
and  deceased.  If  they  participated,  it  does  not  change  its 
character  because  others  were  present.  A  contrary  rule  would 
defeat  the  reasonable  intent  of  the  statute  that  a  surviving 
party  should  be  excluded  as  one  interested  from  maintaining 
by  his  testimony  an  issue  which  in  any  degree  involved  a  com- 
munication or  transaction  between  himself  and  a  deceased 
person." 

It  was  incumbent  upon  the  plaintiff,  in  order  to  maintain 
the  claims  in  this  case,  to  prove  that  the  deceased  engaged  the 
plaintiff  to  keep  and  board  Anna  and  Emil  John,  and  to  serve 
and  nurse  the  deceased,  and  her  promise  to  pay  him  therefor. 
For  that  purpose  the  plaintiff  was  allowed  to  prove  that  he 
conversed  with  the  deceased  with  reference  to  their  coming  to 
plaintiff's  house,  and  that  he  should  receive  from  the  deceased 
two  hundred  dollars  therefor,  and  that  he  was  at  the  house  of 
the  deceased  in  Brooklyn  many  times  and  for  several  periods 
of  consecutive  days,  leaving  his  own  house  and  business  in 
Xew  York  for  that  purpose,  and  when  there,  generally  no 
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person  other  than  the  physician  of  the  deceased  in  making 
professional  visits,  was  present. 

The  plaintiff's  attendance  at  the  house  of  the  deceased, 
under  the  circumstances  proved  in  this  case,  was  a  personal 
transaction  between  the  plaintiff  and  the  deceased,  and  was  of 
the  utmost  significance. 

Tlie  testimony  of  the  plaintiff  as  to  the  communications 
and  transactions  between  himself  and  the  deceased  was  perti- 
nent to  the  issue  upon  the  trial  in  tins  case,  and  could  have  had 
no  relevancy  to  any  other  aspect  of  it.  Indeed,  I  am  inclined 
to  the  opinion  that  it  exceeded  in  weight  and  cogency  upon  the 
issues  all  the  other  evidence  in  the  case,  and  hence  it  cannot 
be  successfully  maintained  that  the  objectionable  evidence 
did  no  harm  or  that  there  was  sufficient  evidence  without  it  to 
justify  an  affirmance  of  the  judgment  {In  re  Eysaman^  113 
K  Y.  62.) 

As  these  views  require  a  reversal  of  the  judgment,  there  is 
no  occasion  to  consider  the  objections  to  the  introduction  of 
the  memoranda  of  plaintiff's  attendance  at  the  house  of  the 
deceased  made  but  not  rememhered  or  verified  by  himself, 
or  the  introduction  of  the  will  of  the  deceased  as  evidence  in  the 
case. 

The  judgment  should  be  reversed  and  a  new  trial  granted 

All  concur. 

Judgment  reversed. 


William  R  McLaughlin  et  al.,  as  Executors,  etc.,  Appellants, 
V,  Ira  O.  Miller,  Respondent 

The  legislative  power  is  ample  to  provide  for  a  municipal  improvement, 
and  for  that  purpose  to  designate  the  district  deemed  benefited  by  it 
within  the  municipality,  charge  the  expense  of  it  upon  the  property  in 
such  district  and  direct  assessments  to  be  made  therefor. 

Where,  however,  the  duty  of  distribution  of  such  expense  by  assessment 
upon  the  several  properties  within  the  designated  district  is  by  the 
statute  devolved  upon  any  board  or  officer,  some  provision  for  notice 
to  the  property  owners  is  essential;  as  without  an  opportunity  to  be 
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heard  they  would  be  deprived  of  their  property  without  due  process  of 
law. 

In  an  action  for  breach  of  a  covenant  against  incumbrances  in  a  deed  of 
certain  premises  in  the  city  of  Brooklyn,  executed  by  defendant  toMcL., 
plaintiff's  testator,  in  1872,  it  appeared  that  prior  to  the  execution  of  the 
deed  the  street  in  front  of  said  premises  had  been  improved  pursuant  to 
several  acts  of  the  legislature  (Chap.  335,  Laws  of  1860;  chap.  299,  Laws 
of  1861;  chap.  748,  Laws  of  1865;  chap.  885,  Laws  of  1867;  chap.  759, 
Laws  of  1869 ;  chap.  608,  Laws  of  1870),  which  provided  among  other 
things  that,  after  the  completion  of  the  improvement,  $150,000  of  its 
cost  should  be  "assessed  equally  upon  the  lands  fronting  upon  said" 
street,  and  that  such  assessment,  "unless  previously  paid,"  should, 
with  interest  thereon,  be  included  in  the  annual  taxes  to  be  levied 
upon  such  lands,  and  one-tw^entieth  part  of  such  assessment  be  levied 
and  collected  annually  for  twenty  successive  years,  beginning  with  the 
year  after  the  completion  of  the  improvement.  No  provision  was 
made  for  notice  to  the  lot  owners;  nor  was  a  method  prescribed  of 
ascertaining  the  amounts  chargeable  upon  the  different  parcels  of  land. 
The  improvement  was  completed  in  1870.  In  the  assessment-roll  for 
that  year  the  sum  of  |550.12  was  designated  as  the  portion  chargeable 
to  the  lots  in  question  and  the  installment  for  that  year  was  included 
with  other  taxes;  this  was  paid  by  defendant,  also  the  similar  install- 
ment for  1871.  It  did  not  appear  that  any  notice  or  opportunity  to  be 
heard  was  given  to  the  property  owners  or  that  an  assessment  of  the 
amount  was  in  fact  made  by  the  city  boanl  of  assessors.  Plaintiffs  claimed 
to  recover  the  subsequent  installments  paid  by  McL.  Held,  that  the 
burden  was  upon  plaintiffs  to  prove  that  the  assessment  had  been  made 
and  had  become  a  charge  or  incumbrance  on  the  property  at  the  time 
of  the  conveyance;  that  as  the  determination  of  the  amount  to  be  assessed 
upon  each  lot  was  left  by  the  legislature  to  others,  the  owners  had  a  right 
to  be  heard;  and,  therefore,  that  the  amount  chargeable  upon  the 
lots  in  question  was  not  legally  ascertained  and  determined  at  the  time 
of  the  delivery  of  the  deed,  so  as  to  make  it  a  charge  or  incumbrance 
within  the  meaning  of  the  covenant  and,  so,  that  the  action  was  not 
maintainable. 

Also  h4>ld,  the  fact  that  defendant  paid  the  installments  which  fell  due 
prior  to  the  conveyance,  did  not  by  way  of  adoption  or  approval  of  the 
assessment,  conclude  him  from  claiming  that  it  was  not  then  a  charge 
or  incumbrance  on  the  premises. 

Hagar  v.  Reclamation  Distnct  (111  U.  S.  701),  distinguished. 

Reported  below  (58  Hun,  430). 

(Argued  March  2,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  July  31,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action,  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Tunis  G.  Bergen  for  appellants.  The  total  amoimt  of  the 
assessment  charged  against  the  lots  was  fixed,  aficertained  and 
determined,  and  insert^ed  in  the  rolls  for  the  year  1870,  and  so 
became  a  charge  upon  the  lands  under  the  covenants  in  the 
deed  delivered  in  1872.  {Depeyster  v.  Murphy^  66  N.  Y.  622; 
Dcnodney  v.  Mayar^  etc,^  54  id.  186;  Lathers  v.  Keogh^  109 
id.  583,  590 ;  Harper w.  Bowdney,  113 id.  644;  Lawsof  1861, 
chap.  299,  §  6 ;  Laws  of  1869,  chap.  759,  §  2 ;  Laws  of  1870, 
chap.  608,  §  2.)  Defendant  is  estopped  in  this  action  by  his 
vendee  from  seeking  to  avoid  this  assessment.  {Thiyue  v. 
Village  of  Portchester,  101  N.  Y.  300  ;  Starrs  v.  Ba/rker,  6 
Johns.  Ch.  166  ;  Mayor,  etc,  v.  Scoit,  1  Penn.  St.  309;  Raw 
V.  Potts,  2  Prec.  in  Chan.  35  ;  Hobhs  v.  Morton,  1  Vern.  136 ; 
Story's  Eq.  Juris,  §§  388,  799,  1237;  Depeyster  v.  Murphy^ 
66  K  Y.  622.)  If  defendant  should  be  allowed  (wliich  is  denied) 
to  attack  any  of  the  proceedings,  to  show  they  were  defective, 
or  to  go  behind  the  returns  and  produce  evidence  aliunde,  the 
affirmative  of  the  issue  is  upon  him.  {Ileineman  v.  Heard, 
62  K  Y.  455  ;  Tingue  v.  YiU<ige  of  Pori^hester,  101  id.  299 ; 
Bank  of  U.  S.  v.  Bandridge,  12  Wheat.  64 ;  MandevilU  v. 
Reynolds,  68  N.  Y.  534 ;  In  re  Roberts,  81  id.  68 ;  Bradley 
V.  Wa7'd,  58  id.  409.)  The  statutes  in  question  fix  the  district 
of  assessment,  the  amount  to  be  raised,  outside  of  city  bonds, 
as  $325,000,  and  without  reference  to  any  apportionment  as  of 
value,  etc.  These  things  cannot  be  reviewed  by  courts  upon 
grounds  that  the  legislature  acted  unjustly.  {Spender  v.  Mer- 
chant, 100  N.  Y.  587 ;  Hartshorn  v.  Cleveland,  19  Atl.  974.) 
The  defendant  has  raised  the  point  that  the  statutes  in  question 
were  unconstitutional,  in  that  they  do  not  provide  for  a  notice 
to  the  property  owners,  and  cites  the  well-known  case  of  Stuart 
V.  Palmer  (74  N.  Y.  183).     It  is  respectfully  submitted  that 
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the  case  at  bar  is  not  governed  by  that  decision.  (Ill  U.  S. 
701 ;  56  N.  Y.  261 ;  Davidson  v.  JVew  Orleans,  96  U.  S.  619 ; 
People  V.  Citf/  of  Broolclynj  4  N.  Y.  419 ;  Ilarrishurg  v. 
McCormiek,  129  Penn.  St.  213 ;  84  N.  Y.  619 ;  O'lidlly  v. 
Kingston,  114  id.  448.) 

Alfred  E,  Madge  for  respondent.  The  acts  in  question  did 
not  contemplate  the  laying  of  an  assessment  which  should  be 
a  lien  in  its  entirety  from  the  beginning.  (Laws  of  1861, 
chap.  229,  §  6 ;  Barlow  v.  S.  N.  N.  Bank,  63  N.  Y.  399 ; 
Lathers  v.  Keogh,  39  Hun,  576.)  No  valid  assessment  was 
laid  for  the  cost  of  the  improvement  before  the  delivery  of  the 
deed  to  the  plaintiflfs  testator.  (Laws  of  1370,  chap.  608,  §  2  ; 
StuaH  V.  Palmer,  74  N.  Y.  183 ;  Laws  of  1854,  chap.  884. 
§§  21-26.)  But  the  acts  providing  for  the  assessment  are 
unconstitutional  and  void,  in  that  they  do  not  provide  for  a 
notice  to  the  property  owners,  giving  them  an  opportunity  to 
be  heard.  {Stuart  v.  Palmer,  74  N.  Y.  183 ;  JRemsen  v. 
Wheeler,  105  id.  573  ;  Weimer  v.  Brueinbury,  30  Mich.  201 ; 
Spencer  v.  Merchant,  100  N.  Y.  585.)  No  portion  of  the 
$150,000  to  be  assessed  on  the  property  conveyed  by  the 
defendant  had  been  ascertained  prior  to  the  delivery  of  his 
deed.  There  was,  therefore,  no  charge  upon  the  land.  {Dowd* 
ney  v.  Mayor,  etx),,  54  N.  Y.  186.) 

Bradley,  J.  In  July,  1872,  the  defendant  by  deed,  con- 
veying to  the  plaintiffs'  testator  four  lots  fronting  on  Fourth 
avenue  in  tlie  city  of  Brooklyn,  covenanted  that  they  were 
free  from  all  "  charges,  estates,  judgments,  taxes,  assessments 
and  encumbrances,"  except  a  mortgage  therein  mentioned. 
This  action  was  founded  upon  the  alleged  breach  that  at  the 
time  of  the  delivery  of  the  deed,  the  premises  were  incum- 
bered by  an  assessment  before  then  made  upon  them  for  a 
portion  of  the  expense  of  widening  and  improving  that  avenue ; 
and  that  to  relieve  the  property  from  such  charge  the  plaintiff 
was  required  to  and  did  pay  upwards  of  seven  hundred  dollars. 
The  improvement  was  made  pursuant  to  several  acts  of  the 
SiCKELs — Vol.  LXXIX.        65 
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legislature,  and  was  completed  in  the  summer  of  1870,  about 
two  years  prior  to  the  conveyance. 

By  the  statute  upon  the  subject,  it  was  provided  tliat  after 
the  completion  of  the  iinprovement  the  sum  of  one  hundred  and 
fifty  thousand  dollars  of  its  cost  should  be  "  assessed  equally 
upon  the  lands  fronting  upon  said  avenue  when  so  widened," 
except  so  far  as  any  of  them  were  by  the  contract  exempted 
from  assessment ;  and  that  such  assessment,  "  unless  previously 
paid,"  should  with  interest  thereon  be  included  in  the  annual 
taxes  to  be  levied  ujx>n  such  lands,  and  one-twentieth  part  of 
such  assessments  be  levied  and  collected  annually  for  twenty 
successive  years,  beginning  with  the  year  after  the  completion 
of  the  improvement.  (Laws  1861,  ch.  299,  §  6.)  The  contro- 
versy between  the  parties  has  relation  only  to  the  portion  of 
the  sum  before  mentioned  chargeable  to  the  lots  in  question. 
The  further  sums  of  $150,000  provided  for  by  L.  1869,  ch. 
759,  §  2,  and  $25,000  by  L.  1870,  ch.  608,  §  2,  were  to  be 
assessed  immediately  on  completion  of  the  work.  The  defend- 
ant paid  the  taxes  on  those  four  lots  for  1870  and  the  amounts 
included  in  the  general  taxes  in  the  rolls  for  the  Fourth  avenue 
improvement  down  to  the  time  of  the  delivery  of  the  deed  to 
the  plaintiffs'  testator,  and  the  latter  paid  the  amounts  included 
in  the  subsequent  tax-rolls  for  that  improvement  and  interest. 
The  sum  designated  in  tlie  assessment-roll  for  the  Eighth  ward, 
in  which  was  situated  these  lots,  as  the  portion  of  the  sum  first 
mentioned  chargeable  upon  them  was  $550.12.  The  question 
now  presented  is  whether  the  amount  of  it  remaining  at  that 
time  unpaid,  was  a  lien  or  encumbrance  upon  the  lots  at  the 
time  the  deed  was  delivered.  After  the  completion  of  the 
work,  proceedings  may  have  been  taken  to  apportion  the 
$150,000  upon  lands  fronting  on  the  avenue  with  a  view  to 
the  levy  of  the  installments  for  the  next  year  and  each  of  the 
twenty  years  unless  sooner  paid.  For  that  purpose  it  would 
be  necessary  in  the  outset  to  ascertain  and  fix  the  amount  of 
that  sum  chargeable  upon  those  lots.  Tlie  method  of  doing 
this  was  not  prescribed  by  the  statute  before  referred  to  other 
than  it  was  to  be  assessed  equally  upon  the  lands  fronting  on 
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the  avenue.  Nor  were  the  ofRcerfl  by  whom  it  was  to  be  done 
designated  in  the  legislation  upon  the  subject  until  the  act  of 
IJfJ'O  providing  for  the  additional  $25,000.  There  it  was  pro- 
vided that  upon  the  passage  of  that  act  the  board  of  assessors 
of  the  city  should  immediately  proceed  to  assess  such  sum  of 
$25,000  equally  upon  the  lands  fronting  on  the  avenue, 
together  with  the  amounts  theretofore  "authorized  to  be 
assessed  upon  said  lands,  except  so  far  as  any  of  said  lands  are 
exempted  from  assessment."  This  statute  may  be  construed 
as  authorizing  and  directing  the  assessment  of  the  entire  sum 
of  $325,000  upon  the  lands  fronting  on  the  avenue,  as  soon  as 
practicable  after  completion  of  the  work,  although  only  one- 
twentieth  of  the  $150,000  was  to  be  levied  and  collected  in 
any  one  year,  until  the  full  amount  of  it  was  collected  or  paid. 
The  assessment  for  the  purpose  of  a  levy  would  necessarily 
constitute  an  apportionment ;  and  when  legitimately  made  and 
the  sum  chargeable  upon  those  four  lots  legally  ascertained 
and  determined,  such  amount  would  seem  to  have  been  a 
charge  and  encumbrance  upon  them  within  the  meaning  of 
the  covenant  in  the  deed.  {Harper  v.  Dmodney^  113  X.  Y. 
644 ;  TjitherH  v.  Keogh^  109  id.  583  ;  DePeysier  v.  Murphy^ 
^^  id.  622  ;  Dowdney  v.  Mayor,  etc,,  54  id.  186.) 

The  contention  on  the  part  of  the  plaintiiBfs  that  the  total 
amount  of  the  charge  upon  these  lots  for  tlie  improvement  waa 
ascertained  and  fixed  prior  to  the  delivery  of  the  deed,  is  founded 
upon  the  fact  that  a  sum  as  such  was  inserted  in  the  assessment- 
rolls  for  1870  and  1871,  confirmed  by  the  board  of  supervisors 
and,  with  their  warrant  annexed,  delivered  to  the  city  tax  col- 
lector. Tlie  assessment-roll  of  1870  for  the  Eighth  ward  as 
sent  by  the  city  board  of  assessors  to  the  board  of "  supervisors 
of  Kings  county,  contained  the  numbers  of  these  four  lots  and 
op|)osite  them  respectively  under  heading  "  Fourth  Avenue 
Improvement  "  sums  aggregating  $550.12,  and  when  it,  with 
the  warrant,  came  to  the  collector  there  appeared  in  another 
column  headed  "  General  Tax  "  the  annual  installments  of  such 
sums  with  other  taxes ;  and  the  same  may  be  said  of  the  roll  of 
1871.     In  the  resolution  of  the  board  of  RUj)er visors  no  refer- 
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ence  was  made  to  that  improvement,  but  in  the  warrant  the 
collector  was  directed  to  collect  a  specified  amount  exceeding 
^108,000  on  account  of  assessment  for  Fourth  avenue  improve- 
ment and  a  sum  mentioned  as  interest  on  balance  of  the  assess- 
ment. This  probably  included  a  portion  of  the  additional  sum 
of  $175,000  provided  as  before  mentioned  for  the  work.  At 
the  time  the  assessment-roll  was  confirmed  by  the  board  of 
supervisors  it  was  completed  and  in  the  condition  it  was  when 
it  went  to  the  collector.  This  is  substantially  all  that  appears 
as  to  the  manner  the  apportionment  of  the  cost  of  the  improve- 
ment was  made,  except  that  it  did  appear  and  was  found  by 
the  court  that  the  amounts  inserted  against  the  lots  in  question 
as  the  portion  chargeable  to  them  respectively,  was  arrived  at 
by  dividing  the  entire  amount  of  the  $150,000  by  the  number 
of  feet  and  inches  of  property  fronting  on  the  avenue.  And 
it  was  further  found  that  there  was  no  evidence  that  any  notice, 
or  opportunity  to  be  heard,  was  given  to  the  property  owners 
affected,  in  reference  to  any  assessment  for  the  Fourth  avenue 
improvement.  If  notice  was  necessary  to  render  the  appor- 
tionment effectual,  it  could  only  have  been  given  pursuant  to 
the  provisions  in  that  respect  of  the  city  charter  relating  to 
assessments  (L.  1854,  ch.  384,  tit.  4,  §  24),  as  nothing  is  con- 
tained in  the  special  acts  providing  for  the  improvement  on 
the  subject  of  notice.  It  is,  however,  said  that  no  judicial  or 
discretionary  act  was  to  be  performed  by  the  officers  in  making 
the  assessment,  and,  therefore,  no  notice  to  the  property  owners 
was  necessary.  And  in  support  of  that  view  it  is  claimed  that 
the  Qonstruction  of  the  language  of  the  statute  that  the  cost  of 
the  improvement  should  be  "  assessed  equally  upon  the  lands 
fronting  upon  the  avenue,"  is  such  as  to  confer  only  the 
mechanical  or  clerical  duty  of  dividing  the  entire  amount  of 
the  assessment  by  the  number  of  feet  and  inches  fronting  on 
the  a  /enue,  and  thus  obtaining  a  unit  per  foot  or  inch,  and  in 
that  manner  the  means  of  ascertaining  the  sum  chargeable 
upon  any  given  lot.  The  legislative  power  is  ample  to  provide 
for  a  public  improvement,  and  for  that  purpose  to  designate 
the  district  deemed  benefited  by  it  within  the  municipality 
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where  it  is  to  be  made  and  charge  the  expense  of  it  upon  the 
property  in  such  district,  and  direct  assessments  to  be  made  for 
it  there.  {In  re  Van  Antwerp^  56  N.  Y.  261 ;  Spencer  v. 
Merchant,  100  id.  585.) 

But  when  the  duty  of  distribution  of.  such  expense  of  the 
work  by  assessment  on  the  several  properties  within  the 
designated  district  so  charged  witli  the  burden  is  by  the  legis- 
lature devolved  upon  any  board  or  officer,  some  provision  for 
notice  to  the  property  owners  is  essential  to  the  validity  of  the 
assessment,  as  without  the  opportunity  to  be  heard  tliey  are 
denied  the  benefit  of  the  constitutional  guaranty  that  they 
shall  not  be  deprived  of  property  without  "  due  process  of 
law."  This  term,  in  its  appUcation  for  the  protection  of 
private  property  as  well  as  personal  rights,  is  significant  and 
quite  comprehensive.  {Stuart  v.  Pahner,  74  N.  Y.  183 ; 
Bemsen  v.  Wheder,  105  id.  573.) 

The  statute  in  the  present  case  directed  that  the  sum  there 
mentioned  be  assessed  equally  upon  the  lands  fronting  on  the 
avenue,  which  extended  into  or  through  several  wards  of  the 
city.  The  result  of  the  performance  of  this  duty  would  be  an 
apportionment  and  the  determination  of  the  equality  of  the 
assessment  upon  the  several  parcels  of  land  within  the  pre- 
scribed limits.  And  it  cannot  be  held  that  the  land  owners 
affected  by  it,  could  lawfully  be  denied  the  opportunity  to  be 
heard  at  some  stage  of  the  proceeding  of  making  or  perfecting 
the  assessment.  Nor  is  the  question  now  one  of  the  correctness 
of  the  manner  of  making  the  assessment  or  of  its  equality  as 
made.  Nor  is  the  inquiry  important  whetlier  or  not  it  would 
have  resulted  any  differently  if  notice  had  been  given  to  the 
land  owners.  The  determination  of  the  amount  to  be  assessed 
upon  each  lot  was  left  by  the  legislature  to  others,  and  the 
land  owner  had  the  right  to  be  heard  and  to  challenge  the  man- 
ner of  executing  the  statute  in  making  the  assessment,  and  to  see 
that  it  was  correctly  accomplislied.  This  it  seems  he  had  no 
opportunity  furnished  by  any  notice  provided  by  statute  to  do. 

In  the  cited  case  of  Ilagar  v.  Reclamation  District  (111 
IT.  S.  701),  there  was  notice  by  legal  proceedings,  as  the  assess- 
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ment  could  only  be  enforced  by  sncli  proceedings.  But  Mr. 
Justice  Field  in  that  case  referred  to  cases  where  no  notice  is 
necessary,  and  they  are  those  specifically  charged  by  law,  sucll 
as  the  tax  on  animals  of  a  fixed  sum  per  head,  or  on  articles  of 
a  fixed  sum  per  yard  or  bushel  or  gallon,  and  to  taxes  in  form 
of  licenses  to  do  business  of  a  particular  kind  or  at  a  particular 
place. 

In  the  case  at  bar  the  legislature  did  not  apportion  the 
assessment  or  designate  the  amount  which  should  be  charged 
upon  any  lot  or  per  foot  of  the  lands  on  the  avenue,  but 
declared  that  the  result  of  the  apportionment  should  l>e  such 
as  to  produce  equality  of  the  burden  of  it  upon  all  sucli  lands. 
This  called  for  a  determination  in  some  sense  judicial  as  to  the 
method  which  would  effectuate  that  provision  of  the  statute. 
Upon  this  subject,  as  well  as  that  of  the  correctness  of  the 
execution  of  the  statute  in  relation  to  making  the  assessment, 
the  land  owners  could  not  lawfully  be  denied  the  opportunity 
to  be  heard.  And  in  view  of  the  facts  as  found  by  the  trial 
court  the  amount  of  the  assessment  upon  tlie  four  lots  in 
question  was  not  legally  ascertained  and  determined  at  the 
time  of  the  delivery  of  the  deed  to  the  plaintiffs'  testator. 

As  before  mentioned,  the  duty  of  making  the  assessment 
was,  by  the  act  of  1870,  devolved  upon  the  city  board  of 
assessors.  The  court  did  not  find  that  it  was  so  done,  but  on 
the  contrary  found  a  state  of  facts  to  the  eft'ect  that  there  was 
no  evidence  that  such  board  made  such  assessment ;  and  the 
record  before  us  supports  that  conclusion.  The  burden  was 
with  the  plaintiffs  to  prove  that  the  assessment  had  been  made 
and  became  a  charge  or  incumbrance  on  the  lots  at  the  time 
of  the  conveyance. 

Wlien  it  appears  that  'an  official  act  has  been  done,  the  regu- 
larity of  its  performance  may  be  presumed,  but  the  presiunp- 
tion  of  performance  of  official  duty  or  act  which  is  a 
jurisdictional  prerequisite  to  further  action  does  not  generally 
arise  without  the  aid  of  some  statute.  There  is  no  report  or 
certificate  of  the  board  of  assessors  that  they  had  made  the 
assessment.     And  the  trial  court  found  that  there  was  no  evi- 
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dence  produced,  other  than  that  contained  in  its  findings,  of 
any  assessment  or  attempt  to  lay  it  for  the  improvement.  It 
is,  therefore,  difficult  in  any  view  to  see  how  the  assessment 
can  be  treated  as  having  been  legitimately  or  effectually 
apportioned  or  made.  While  it  apparently  may  seem  equit- 
able that  the  defendant  should  have  paid  the  amount  of  it^ 
because  the  work  was  completed  and  its  benefits  realized  prior 
to  the  conveyance,  the  plaintiffs'  remedy  rests  wliolly  upon  the 
covenants  in  the  deed,  and  recovery  was  dependent  upon 
breach  existing  at  the  time  of  its  delivery  and  acceptance. 

The  fact  that  the  defendant  paid  the  installments  prior  to 
the  conveyance  did  not,  by  way  of  adoption  or  approval  of  the 
assessment,  conchide  him  in  his  defense  to  the  effect  that  \i 
was  not  then  a  charge  or  incumbrance  upon  the  premises. 

If  these  views  are  correct  the  judgment  should  be  affirmed 

All  concur. 

Judgment  affinned. 


James  Walter  Chkystal,  an  Infant  by  Guardian,  etc.. 
Respondent,  v.  The  Teoy  and  Boston  Railroad  Company, 
Appellant. 

To  charge  a  railroad  corporation  in  an  action  for  negligence,  it  is  not  suf^ 
ficient  to  prove  a  negligent  act  on  its  part;  it  must  be  made  to  appear 
that  the  injury  complained  of  was  sustained  by  reason  of  such  act. 

Plaintiif,  an  infant  about  seventeen  months  old,  escaped  from  his  mother's 
house  near  a  railroad  crossing  by  crawling  under  a  gate  which  was 
fastened,  went  upon  the  track,  was  struck  by  a  tmin  and  injured.  In 
an  action  to  recover  damages  for  the  injury,  it  appeared  that  the  bell  on 
the  locomotive  was  not  rung  or  the  whistle  sounded  eighty  rods  from 
the  crossing  as  required  by  the  statute.  There  was  no  evidence  author- 
izing a  finding  that  had  the  statute  relating  to  signals  at  railroad  cross- 
ings been  complied  with,  the  mother's  attention  would  have  been  called 
in  time  to  have  enabled  her  to  rescue  the  child,  or  that  the  injury  might 
otherwise  have  been  prevented.  Held,  that  the  testimony  did  not 
authorize  a  recovery. 

Reported  on  former  appeal,  105  N.  Y.  164. 

Chrystal  v.  T,  &  B.  B.  B.  Co.  (52  Hun,  55),  reversed. 

(Argued  March  10,  1891;  decided  April  7, 1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  16,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

This  was  an  action  to  recover  damages  for  injuries  to  plain- 
tiff, alleged  to  have  been  caused  by  the  negligence  of 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  II.  Peck  for  appellant.  The  statement  of  the  mother 
is  so  wholly  incredible  in  its  nature  as  not  to  be  sufficient  in 
law  to  be  submitted  to  a  jury.  {Chrystal  v.  T,  cfe  B,  £.  H. 
Co.,  105  N.  Y.  164,  171 ;  Ilartfidd  v.  Roper,  21  Wend.  615.) 
The  omission  of  a  signal  bell  or  whistle  as  required  by  statute 
was  not  the  reason  for  the  damage  sustained.  (3  R.  S.  643, 
I  7 ;  Laws  of  1886,  chap.  593,  §  1 ;  JoKm(yii  v.  H.  R.  R.  R. 
Co.,  20  N.  Y.  66-73 ;  Cosgrove  v.  iV^  T.  C.  R.  R.  Co.,  13 
Hun,  329;  Barrimjer  v.  N.  Y.  C.  R.  R.  Co.,  18  id.  398; 
Sutton  V.  N.  Y.  C.  R.  R.  Co.,  m  id.  243 ;  Vaii  Raden  v.  N. 
Y.,  N.  H.  cfe  //.  R.  R.  Co.,  56  id.  96;  Read  v.  NkhoU,  118 
N.  Y.  224 ;  Ryati  v.  ^V.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  35  id.  210 ; 
Ilarty  v.  N.  J.  C.  R.  Co.,  43  id.  468.)  The  plaintiff  must 
establish  the  fact  and  not  merely  afford  ground  for  conjecture 
as  to  the  reason  for  the  damage.  {SearU^  v.  M.  R.  Co.,  101 
N.  Y.  661;  Miilfj7ie  v.  B.  cfe  A.  R.  R.  Co.,  51  Hun,  532; 
Rincj  V.  City  of  Cohoes,  77  X.  Y.  90 ;  McCaffrey  v.  T.  T.  S. 
R.  Co.,  47  Hun,  404.)  The  defendant's  counsel  requested  the 
court  to  charge  that  all  the  engineer  was  bound  to  do  after 
the  discovery  of  the  danger  was  to  use  reasonable  diligence  to 
avoid  it.  The  court  refused  to  so  charge  the  jury,  but  left  it 
to  them  as  a  question  of  fact.  This  was  error.  (105  N.  Y. 
164.) 

R.  A.  Parmenter  for  respondent.  On  the  present  appeal 
to  this  court,  the  former  judgment  as  to  the  f i-eedom  from  neg- 
ligence of  the  mother  of  the  plaintiff  is  res  adjudicaia.     As 
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to  that  question  no  new  evidence  was  oflPered  by  the  defendant 
on  the  last  trial.  {Rice  v.  King,  7  Jolms.  20  j  Jlaskiii  v. 
Mayor ^  etc,^  11  Ilun,  436 ;  31c  William's  v.  Mot^rillj  23  id. 
162 ;  Smith  v.  Stnith,  79  N.  Y^634j  Pen^  v.  Dickerson,  85 
id.  345 ;  Millard  v.  M,,  K  cfe  T.  Ji.  R.  Co.,  86  id.  441 ; 
Palmer  v.  Ilussey,  87  K  B.  303;  3  Abb.  N.  Y.  Dig.  452; 
Brown  v.  Mayor,  etc,,  66  N.  Y.  390 ;  Newton  v.  Ilooh,  48  id. 
676 ;  Gales  v.  Preston,  41  id.  113  ;  ZaAr  v.  J/.  E,  B.  Co.,  104 
id.  287.)  Upon  the  evidence  produced  on  the  last  trial,  the  ques 
tion  touching  the  negligence  of  the  defendant  and  its  employes 
in  charge  of  the  train  was  plainly  one  of  fact  for  tlie  jury.  {Dyer 
V.  E.  R.  R.  Co.,  71  N.  Y.  228 ;  Voah  v.  N.  C.  R.  R.  Co.,  75 
id.  320 ;  Casey  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  78  id.  518, 524 ; 
Greany  v.  Z.  S.  R.  R.  Co.,  101  :d.  419 ;  ISheri^  v.  N.  Y. 
C.  cfe  11.  R.  R.  R.  Co.,  104  id.  852 ;  Thomps<m  v.  N.  Y.  C. 
cfe  //.  R.  R.  R.  Co.,  110  id.  637 ;  Jones  v.  U.  cfe  B.  R.  R.  R. 
Co.,  36  Ilun,  119.)  The  court  will  take  judicial  notice  that  a 
child  only  seventeen  months  old,  who  has  been  able  to  walk 
for  about  two  months,  is  non  sui  juris.  Therefore,  negligence 
will  not  be  predicated  upon  his  own  conduct.  {Pendergast  v. 
N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  58  K  Y.  652 ;  Casey  v.  N.  Y. 
C.  cfe  //.  R.  R.  R.  Co.,  6  Abb.  [N.  C]  104 ;  Ihl  v.  F.  S.  cfe  G. 
S.  F.  R.  R.  Co.,  47  N.  Y.  317.)  The  negligence  of  the  parent, 
whether  or  not  imputable  to  a  child  non  sui  juris,  is  ordinarily 
a  question  of  fact  for  the  jury.  {Magnum  v.  B.  C.  R.  R.  Co., 
36  Barb.  237,  239,  241 ;  38  N.  Y.  455,  457,  459,  461 ;  Fallon 
Y.  C.  P.  F  cfe  E  R.  R.  R.  Co.,  64  id.  17 ;  McGarry  v.  Lomni^, 
63  id.  107 ;  Sinedi^  v.  B.  cfe  R.  R.  R.  Co.,  88  id.  13 ;  Kellogg 
V.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co..  79  id.  73 ;  St^iekm  v.  N.  Y. 
C.  dklT.R.R.  R.  Co.,  Id.  467 ;  Shaw  v.  Jewett,  Id.  616 ;  J/aw- 
sothY.  D.  cfe  //.  C.  Co.,  64  id.  529;  Archer  v.  N.  Y.  C.  cfe 
//.  R.  R.  R.  Co.,  100  id.  601.)  The  defendant's  motion  for  a 
nonsuit  at  the  close  of  the  plaintiffs  evidence  and  renewed 
upon  the  whole  testimony  was  properly  denied.  {Flack  v. 
Vil.  of  Green  Island,  23  Wkly.  Dig.  534;  City  of  Cohoes  v. 
Morrison,  42  Hun,  219,  220.)  The  exception  to  the  charge 
as  requested  by  the  plaintiffs  counsel,  as  to  the  statutory  sig- 
SicKELs — YoL.  LXXIX.        66 
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nals  and  the  omission  to  observe  them,  was  not  well  taken. 
{Barker  v.  Savage,  45  N.  Y.  194;  Murpky  v.  Orr,  96  id.  17.) 
The  defendant's  motion  to  set  aside  the  verdict  and  for  a  new 
trial  on  the  ground  that  the  damages  awarded  are  excessive, 
was  properly  denied.  {Kiffv,  yi9t*ma7w,  20  Hun,  123 ;  Sloan 
V.  N,  Y.  0.  dk  It  R,  R.  R.  Co,,  1  id.  540 ;  Cra<fin  v.  B.  (7. 
R.  R.  Co,,  18  id.  368 ;  Minick  v.  City  of  Troy,  19  id.  253.) 

Parkeb,  J.  On  the  4th  day  of  September,  1877,  the  plain- 
tiif,  then  seventeen  months  old,  while  unattended  on  defend- 
ant's track  at  the  Gary  avenue  crossing  in  Hoosick  Falls,  was 
so  injured  by  a  passing  locomotive  as  to  require  the  amputa- 
tion of  a  leg,  and  a  finger  of  the  left  hand. 

On  a  former  review  (105  N.  Y.  164)  it  was  determined : 

1.  That  this  court  could  not  interfere  with  the  finding  of 
the  jury  that  the  plaintiffs  mother  was  free  from  negligence 
contributing  to  the  injury. 

2.  That  the  evidence  did  not  authorize  the  jury  to  find  that 
the  engineer  omitted  to  use  reasonable  care  and  diligence  to 
avert  the  accident. 

It  appearing  that  as  soon  as  he  saw  the  child  upon  the  cross- 
ing, he  gave  the  signal  for  the  brakes  to  be  applied,  and 
reversed  his  engine,  doing  everything  that  could  be  done  to 
arrest  the  speed  of  the  train,  which  he  succeeded  in  stopping 
after  the  two  small  wheels  of  the  engine  had  passed  over  the 
plaintiiFs  leg,  and  the  judgment  was  reversed  because  there 
was  no  evidence  of  negligence  on  the  part  of  the  defendant. 

The  record  before  us  contains  all  the  evidence  then  under 
review,  and  in  addition  some  testimony  tending  to  show  that 
the  bell  on  the  locomotive  was  not  rung  or  the  whistle  sounded 
eighty  rods  from  the  crossing.  Tlie  questions  presented  by 
the  record  are,  therefore,  res  afljudlcata,  except  in  so  far  as 
the  evidence  relating  to  the  failure  to  sound  the  whistle  or 
ring  the  bell  as  commanded  by  statute  may  present  others. 
The  jury  have  found  the  fact  to  be  that  the  defendant  did  not 
announce  that  the  train  was  approaching  the  crossing  l)y  mak- 
ing such  a  signal  as  the  statute  requires.     The  General  Term 
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have  approved  their  finding.  As  it  has  support  in  evidence  ifc 
is  now  controlling.  But  proof  of  defendant's  negligent  act 
could  not  alone  charge  it  with  liability.  It  was  one  step  in 
that  direction,  but  there  remained  another  which  required  that 
it  be  made  to  appear  that  the  injury  was  sustained  "by  reason 
of  such  neglect."  And  the  question  is  presented  whether 
there  was  any  evidence  on  which  to  found  such  a  finding. 
A  finding  in  effect  that  the  boy  would  not  have  been  banned 
had  the  defendant  given  the  proper  signals.  If  it  had  they 
would  not  have  served  as  a  warning  to  the  plaintiff,  then  a 
nursing  baby  learning  to  walk,  who  tottered  along  clapping 
his  hands  as  the  engine  moved  towards  him,  for  he  would  not 
have  understood  them.  But  it  is  said  that  lie  was  entitled  to 
have  this  bell  rung  so  that  his  mother,  whose  duty  it  was  to 
care  for  and  protect  him,  would  have  been  apprised  of  the 
approach  of  the  train  and  his  danger  in  time  to  have  saved  him 
from  harm.  While  the  object  of  the  statute  was  to  afford  the 
best  protection  possible  to  travelers  on  the  public  highway  com- 
pelled in  tlie  progress  of  their  journey  to  cross  railroads  at 
grade  its  provisions  are  sufficiently  comprehensive  to  include 
a  case  like  this,  if  it  be  true  that,  had  the  signals  been  given, 
the  accident  would  not  have  happened.  Such  a  case  may 
readily  be  supposed.  If  it  should  appear  that  while  a  mother 
was  within  a  short  distance  of  a  railroad  crossing,  but  detained 
briefly  by  a  passing  acquaintance,  her  child  was  injured  by  a 
locomotive  from  which  no  signal  was  given  as  it  approached 
the  crossing ;  and  further  that  she  was  conscious  of  the  pres- 
ence of  her  child  in  the  vicinity,  and  the  danger  to  which 
moving  trains  would  expose  it ;  was  so  near  to  it  that  she  had 
time  to  and  would  have  rescued  it  had  a  signal  been  given 
while  the  train  was  eighty  rods  from  the  Crossing,  a  jury 
would  be  authorized  to  find  that  but  for  such  neglect  the 
injury  would  not  have  happened. 

Here  the  facts  are  very  different.  The  house  in  which  they 
lived  stood  back  from  the  street  line  about  twelve  feet  on 
which  was  a  high  fence  containing  a  gate,  which  according  ta 
the  mother's  testimony  was  then  closed  and  fastened.    Between 


524  Chrystal  v.  T.  &  B.  E.  E.  Co.  [April, 

Opinion  of  the  Court,  per  Park£r,  J. 


the  bottom  of  the  gate  and  the  ground  was  a  space  from  six 
t)  eight  inches  in  width.  After  nursing  the  infant  the  mother 
finding  it  was  inclined  to  sleep  laid  it  on  the  floor,  and  after 
placing  a  wooden  chair  across  the  outer  doorway,  stepped  into 
a  room  opposite  to  arrange  its  cradle,  and  the  child  remaining 
quiet  she  '•  delayed  "  to  arrange  the  room.  Eetuming  eight 
or  ten  minutes  later  she  discovered  the  child  was  gone,  and 
then  she  "  leapt  over  the  chair  or  took  it  up,"  and  ran  to  the 
garden  back  of  the  house  where  potatoes  and  weeds  were 
growing  with  stalks  as  high  as  the  child,  but  did  not  see  him. 
Then  she  started  back  to  see  if  he  had  fallen  into  the  cistern, 
and  looked  in.  At  that  moment  she  heard  the  alarm  whistle 
of  a  locomotive,  and  looking  up,  she  saw  a  train  nearer  the 
crossing  than  Eldridge's,  a  point  452  feet  distant.  She  raa 
around  the  house  through  the  garden  to  the  gate  which  she 
found  closed  and  fastened  with  a  string,  as  she  had  previously 
tied  it  Looking  down  the  avenue  she  saw  the  baby  and  ran 
to  its  rescue,  but  did  not  reach  it  in  time.  These  facts  in  no 
wise  suggest  that  the  mother  would  have  heard  the  bell  had 
it  been  rung  or  if  she  did  would  have  paid  any  attention  to  it, 
for  had  she  not  fastened  the  gate  with  a  string  which  the  baby 
could  not  untie,  and  placed  a  chair  in  the  doorway  to  prevent 
his  getting  out?  More  than  one  hundred  ti*ains  a  day  pajBsed 
by,  and  hence  the  precaution  wliich  she  described.  These, 
with  the  added  fact  that  the  baby  was  asleep,  not  only  seem 
to  excuse  her  absence  from  the  room,  but  unmistakably 
indicate  that  she  did  not  feel  any  occasion  to  fear  moving 
trains  or  heed  the  ringing  of  locomotive  bells  which  merely 
indicated  such  passing.  It  does  not  appear  that  when 
she  missed  the  child  she  would  have  gone  directly  to  the 
railroad  track  had  a  bell  been  ringing,  or  if  she  had,  that 
she  would  have  l)een  in  time.  Her  fears  were  not  in  the 
direction  of  the  railroad,  doubtless  because  of  the  secure  man- 
ner in  W'hich  the  gate  was  fastened,  for  had  ^  they  been,  with 
trains  passing  frequently  and  irregularly,  she  would  have 
hastened  to  the  track  before  exploring  the  garden  and  cistern. 
When  her  hurried  search  had   proven  unavailing,  the  usual 
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danger  signal  attracted  her  attention,  but  she  was  then  too 
late,  and  whether  the  bell  was  ringing  or  not  at  that  moment 
could  not  have  made  any  difference  in  the  result.  In  the 
analysis  which  we  have  briefly  made  of  the  testimony  describ- 
ing the  situation  and  her  conduct,  no  opportunity  is  presented 
for  a  finding  that  had  a  signal  been  given  eighty  rods  from 
the  crossing,  the  accident  would  have  been  avoided.  Nor 
does  she  by  testimony  assert  to  the  contrary.  With  reference 
to  the  omission  to  ring  the  bell,  and  its  effect  on  her  conduct, 
she  testified  on  the  direct  examination :  "  That  she  heard  the 
whistle;  that  it  made  two  short  toots.  Q.  Was  there  any 
bell  rung?  A.  No,  sir;  I  didn't  hear  any.  Q.  You  could 
have  heard  one  if  there- had  been  one?  A.  Yes,  sir;  I  could 
have  heard  the  bell  coming."  On  her  cross-examination  she 
said :  "  I  ran  to  the  fence,  and  looking  down  the  track  saw  the 
child  ;  he  was  standing  up  before  the  accident.  Q.  You  did 
not  pay  much  attention  to  the  bell  ?  A.  I  could  have  heard 
it ;  I  didn't  hear  it ;  I  could  hear  it  if  it  had  rung.  Q.  Were 
you  paying  any  attention  to  the  bell,  or  were  you  looking  for 
your  child?  A.  I  was  paying  attention,  and,  of  course,  I 
looked  for  my  cliild ;  but  when  the  whistle  blowed  I  went  to 
the  train ;  if  the  bell  was  ringing  I  would  have  heard  the  bell 
before  the  whistle  blew.  Q.  I  want  to  know  whether  you 
paid  any  attention  as  to  whether  it  was  ringing  or  not.  A. 
Why,  I  didn't  hear  the  bell.  Q.  Did  you  Usten  for  it  ?  A. 
No,  sir.  Q.  Did  you  pay  any  particular  attention  whether  it 
was  rung  ?  A.  No,  sir ;  because  I  didn't  hear  the  bell  at 
all."  Now,  it  will  be  observed  that  in  only  one  answer  does 
she  assert  that  if  the  bell  had  been  ringing  she  would  have 
heard  it  before  the  alarm  whistle  sounded,  which  was  clearly 
too  late,  as  the  result  shows.  In  that  answer  she  does  not  say 
how  long  before  she  could  have  heard  it.  She  does  not  assert 
that  had  it  rung  she  could  have  heard  it  in  time  to  have  saved 
the  child  from  injury,  or  if  such  were  the  case,  that  in  view 
of  the  situation  her  attention  would  have  been  attracted  in  the 
direction  of  the  railroad  rather  than  the  garden  and  the  cistern 
which  she  first  visited.     While  her  evidence  indicates  that  she 
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was  quite  positive  that  the  bell  did  not  ring,  it  fails  to  suggest 
that  she  even  entertained  the  thought  that  if  the  bell  had 
been  rung,  the  result  would  have  been  otherwise.  It  seems 
to  be  clear,  therefore,  that  the  evidence  did  not  authorize  a 
finding  that  had  the  statute  relating  to  signals  at  railroad 
crossings  been  complied  with,  the  mother  would  have  rescued 
the  child  from  danger.  No  other  way  is  suggested  in  which 
the  ringing  could  have  been  made  available  for  the  protection 
of  the  plaintiff. 

It  follows  that  the  damages  sustained  were  not  occasioned  by 
reason  of  the  defendant's  omission  to  give  a  signal  eighty  rods 
from  the  crossing.  The  exception  to  the  ruling  of  the  court 
on  the  motion  for  a  nonsuit  was  well  taken. 

The  judgment  should  be  reversed. 

All  concur,  except  Bradley,  J.,  not  voting. 

Judgment  reversed. 
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ll£=^,  In  the  Matter  of  the  Judicial  Accounting  of  Hannah 

135  m\  ^  McGowAN,  as  Executrix,  etc.,  of  John  F.  Wallace, 

Deceased,  William  Carroll,  Appellant. 

The  provisions  of  the  Revised  Statutes  (2  R.  S.  90,  g  43)  directing  that 
"no  legacies  shall  be  paid  until  after  the  expiration  of  one  year  from 
the  time  of  granting  letters  testamentary  or  of  administration  unless  the 
same  are  directed  by  the  will  to  be  sooner  paid,"  changed  the  time  when 
legacies  commence  to  draw  interest  from  one  year  after  the  death  of  the 
testator  to  one  year  after  the  granting  of  letters. 

The  words  "letters  testamentary"  or  "of  administration"  include  tem- 
porary letters,  and  so,  wliere  such  letters  have  been  granted,  pend- 
ing proceedings  for  the  probate  of  a  will,  interest  upon  a  legacy  begins 
to  run  on^  year  after  the  date  of  the  issue  of  such  letters, 

CitfT  v.  BefinHt  (3  Dem.  459);  Dvstan  v.  Carter  (Id.  149);  Clark  v.  Butler 
(4  id.  878);  In  re  Otbam  (24  Abb.  [N.  C]  45),  overruled. 

(Argued  March  2,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1890,  which  reversed  a  decree  of  the  Surrogate's 
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Court  upon  a  settlement  of  the  accounts  of  the  executrix  of 
the  will  of  John  F.  Wallace,  deceased,  so  far  as  it  related  to 
the  allowance  of  interest  upon  a  legacy  given  to  William 
Carroll. 

John  F.  Wallace  died  July  23,  1885,  leaving  a  last  will  and 
testament.  Objections  to  the  probate  of  the  will  were  filed, 
and  thereafter,  on  March  3, 1886,  letters  of  temporary  adminis- 
tration were  granted  upon  the  estate  of  said  deceased.  The 
will  was  admitted  to  probate  on  the  29th  day  of  June,  1887, 
and  on  that  day  letters  testamentary  were  issued.  By  the  will 
a  legacy  of.  $20,000  was  given  to  Carroll.  The  executrix 
offered  to  pay  the  amount  of  the  legacy  with  interest  from  one 
year  after  the  date  of  issue  of  letters  testamentary.  The  legatee 
insisted  that  he  was  entitled  to  interest  after  the  expiration  of 
one  year  from  the  date  of  death  of  testator.  He  finally 
received  from  the  executrix  the  amount  of  the  legacy  less  the 
collateral  inheritance  tax,  with  interest  from  one  year  after 
the  date  of  granting  letters  testamentary  under  a  stipulation 
which  provided  that :  "  The  above  check  is  received  by  me 
without  prejudice  to  my  claim  that  I  am  entitled  to  interest 
from  one  year  from  the  death  of  the  testator,  or  for  any 
further  or  other  period,  and  that  I  am  not  liable  to  pay  the 
collateral  inheritance  tax.  If  tlie  court  decides  in  my  favor 
on  such  or  either  of  said  claims,  I  am  to  receive  such  claims." 

Malcolm  Camphell  for  appellant.  The  learned  surrogate 
was  right  in  holding  that  the  time  from  which  interest  should 
run  is  one  year  after  the  death  of  the  testator.  (  Williamson 
V.  Williamson,,  6  Paige,  300,  301 ;  Sitwell  v.  Bernard,  6  A^es. 
520  ;  Gihson  v.  Boit,  7  id.  96 ;  W/teeler  v.  Buthven,  74  N.  Y. 
428;  Lawrence  v.  Emhree,  3  Bradf.  364;  Carr  v.  Bennett,  3 
Dem.  459  ;  Dustan  v.  Carter^  Id.  149 ;  Clark  v.  Butler,  4  id 
378 ;  In  re  Gibson,  24  Abb.  [N.  C]  45  ;  CavqMl  v.  Cmcdrey, 
31  IIow.  Pr.  172.)  A  fair  construction  of  the  statute  is  that 
it  did  not  work  a  repeal  of  the  existing  law  as  to  interest  on 
legacies.  {MusJditt  v.  Silverman,  50  N.  Y.  360;  Cooke  v. 
Meeker,  36  id.  15  ;  Camphell  v.  Cmcdrey^  31  How.  Pr.  180 ; 
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Lavyrence  v.  Emhree^  3  Bradf.  365  ;  Carr  v.  Bennett^  3  Dem. 
455;  Dustan  v.  Carter^  Id.  150.)  A  contrary  construction 
would  in  effect  defeat  the  intent  of  the  testator,  which  the 
courts  are  bound,  as  far  as  possible,  to  respect  and  enforce* 
{Lawrence  v.  Erabree^  3  Bradf.  364 ;  Carr  v.  BennM^  3  Dem. 
455.)  If  the  statute  is  to  be  construed  as  contended  for  by 
one  opponent,  then  it  is  unconstitutional.  {Embury  v.  ConnoTy 
3  N.  Y.  311 ;  Powers  v.  Bergen^  6  id.  358 ;  In  re  John  and 
Cherry  Streets^  19  Wend.  659;  Wynehanier  v.  People^  1^ 
N.  Y.  378.)  The  reason  for  the  rule  allowing  one  year  from 
the  issuing  of  letters  for  the  payment  of  legacies  applies  with 
equal  force  to  the  case  of  temporary  letters  as  to  that  of  final 
letters  testamentary.  (Code  Civ.  Pro.  §§  2672,  2677,  2717^ 
2719.) 

Charles  H,  Woodbury  for  respondent.  General  legacieB 
bear  interest  from  one  year  after  the  grant  of  letters  testa^ 
mentary,  and  not  from  one  year  after  the  testator's  death. 
(2  Williams  on  Ex.  [6th  ed.]  1530,  1531 ;  2  Roper  on  Lega- 
cies, chap.  20 ;  Wheeler  v.  Puthven,  74  N.  Y.  428,  429,  431 ;. 
2  E.  S.  chap.  6,  art.  2,  §  43  ;  Code  Civ.  Pro.  §  1819 ;  Thorn  v. 
Gamer,  113  N.  Y.  198,  202 ;  42  Hun,  507,  HI ;  Van  Rens- 
selaer V.  Van  Pemselaer,  113  N.  Y.  207,  215;  Kerr  v. 
Dougherty^  79  id.  327;  17  Hun,  341 ;  Brown  v.  Knapp,  79 
N.  Y.  136,  141 ;  Cooke  v.  Meeker,  36  id.  15,  23 ;  Bradner  v. 
Faulkner,  12  id.  472;  Bnrtis  v.  Dodge,  1  Barb.  Ch.  77;  In 
re  Fisk,  19  Abb.  Pr.  209.)  Before  tlie  adoption  of  the 
Revised  Statutes,  general  legacies  were  due  and  payable  at  the 
expiration  of  one  year  from  testator's  death,  and  the  rule  then 
was  that  interest  began  to  run  from  that  time  upon  the  prin- 
ciple that  the  legacy  was  then  due  and  payable.  (2  Redf.  on 
Wills  [3d  ed.],  466,  467 ;  Swinburne,  §  19 ;  Wheehr  v.  Hath. 
away,  54  Mich.  547 ;  Beckford  v.  Tobin,  1  Ves.  Sr.  310 ; 
Sltwell  V.  Barney,  6  Ves.  520,  539;  Wood  v.  PenoyrCy 
13  id.  333 ;  Pearson  v.  Pearson,  1  S.  &  L.  10 ;  Lawrence  v. 
Emhree,  3  Bradf.  364 ;  Campbell  v.  Cowdrey,  31  How.  Pr^ 
172 ;  Dustan  v.  Carter,  3  Dem.  150 ;  Carr  v.  Bennett,  3  id» 
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450,  Williamson  v.  Williamson^  6  Paige,  298.)  The  change 
wrought  in  the  Revised  Statutes  in  the  whole  system  of  admin- 
istration of  decedents'  estates  is  such  that  it  would  be  highly 
unjust  and  inequitable  to  continue  the  old  rule  as  to  interest. 
(Swinburne  on  Wills,  §  10 ;  1  Williams  on  Ex.  [6th  ed.]  chap. 
1,  §  2  ;  2  R.  S.  71,  §  16.)  Letters  of  temporary  administration 
are  not  included  in  the  term  "  letters  testamentary."  (Code 
Civ.  Pro.  §§  2668,  2672,  2673,  2674.)  If  the  appellant's  views 
of  the  law  as  to  the  time  when  interest  began  to  run,  is  correct, 
then  the  offer  to  pay  the  legacy  with  interest  from  the  expirar 
tion  of  one  year  after  the  grant  of  letters,  less  the  collateral 
inheritance  tax,  was  an  offer  to  pay  all  that  the  legatee  was 
entitled  to  receive,  and  his  refusal  to  receive  that  sum  barred 
his  Claim  for  interest  on  that  sum  after  the  offer  was  refused. 
{Burtis  V.  Dodge,  1  Barb.  Ch.  77.) 

Parker,  J.     Two  questions  are  presented  by  this  appeal : 

1.  Whether  interest  on  a  general  pecuniary  legacy  begins  to 
run  one  year  after  the  testator's  death  or  one  year  after  the 
grant  of  letters  testamentary  or  of  administration  ? 

2.  If  one  year  after  grant  of  letters,  does  the  time  begin  to 
run  from  the  date  of  granting  letters  of  temporary  adminis- 
tration pending  probate  proceedings  ? 

The  statute  provides  that  "  no  legacies  shall  be  paid  by  any 
executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of  admin^ 
istration,  unless  the  same  are  by  the  will  to  be  sooner  paid.'^ 
(2  R.  S.  marg.  p.  90,  ch.  6,  title  3,  art.  2,  §  43.)  Prior  to  such 
enactment  interest  on  legacies  of  the  character  therein  referred 
to,  was  payable  one  year  after  the  death  of  the  testator,  the 
exception  to  the  rule  being  founded  generally  on  facts  which  the 
courts  have  deemed  equivalent  to  a  direction  in  the  will  to  pay 
interest  from  the  date  of  testator's  death. 

Whether  the  effect  of  the  statute  was  to  change  the  time 

when  legacies  commence  to  draw  interest  from  one  year  after 

the  death  of  a  testator  to  one  year  after  the  granting  of  .letters 

has  not  been  presented  to  this  court  in  such  manner  as  to 

SicKELS— Vol.  LXXIX.        67 


530  Matter  of  Accounting  of  McGowan.        [April, 


OpinioD  of  the  Court,  per  Parker,  J. 

require  its  determination,  so  far  as  we  have  observed,  in  but 
one  case.  In  KeiT  v.  Dougherty  (17  Hun,  341)  the  General 
Term  held  that  such  was  the  effect  of  the  statute  and  accord- 
ingly modified  the  judgment,  which  embraced  interest  com- 
puted from  one  year  after  the  death  of  testator.  In  the 
opinion  of  this  court  that  proposition  was  not  discussed,  but 
the  judgment  as  modified  was  affirmed  so  that  the  ques- 
tion was  necessarily  considered  and  passed  upon.  (79  N.  Y. 
327.)  While  it  is  probably  true  as  appellant  insists  that  in  no 
other  case  has  this  court  been  required  to  pass  on  the  question, 
still  the  effect  of  the  statute  in  that  respect  has  been  com- 
mented on  so  frequently  as  to  leave  no  room  to  doubt  the 
view  of  the  court,  tliough  Kerr  v.  Dougherty  were  not  con- 
trolling. {Bradner  v.  Faulkner^  12  N.  Y.  472 ;  Cooke  v. 
Meeker,  36  id.  15-23  ;  TKoni  v.  Gamer,  113  id.  198-202 ; 
Van  Renmel<ier  v.  Van  Renmela^r,  Id.  207-215.)  In  Surro- 
gate's Court  a  number  of  decisions  may  be  found  adhering  to 
the  former  rule,  notwithstanding  the  cases  above  cited.  {Carr 
V.  Bennett,  3  Dem.  459  ;  Dmtan  v.  Carter,  Id.  149 ;  Chrk 
V.  Butler,  4  id.  378  ;  Matter  of  Gibson,  24  Abb.  [N.  C]  45.) 
The  refusal  of  the  Surrogate's  Court  to  accept  the  views  of 
this  court  as  expressed  in  the  cases  cited  is  founded  on  the 
claim  that  they  are  obiter.  We  shall,  therefore,  briefly  allude 
to  the  reason  which  has  led  to  the  determination  that  the  effect 
of  the  statute  was  to  do  away  with  the  rule  allowing  interest 
on  general  legacies  at  the  expiration  of  one  year  from  the  death 
of  a  testator.  As  that  rule  was  not  created  by  legislative 
ei^actment  we  must  cu»cei*tain  the  principle  which  led  to  its 
adoption.  Originally,  it  was  assumed  that  the  assent  of  the 
executor  to  the  legacy  w^as  essential  before  the  title  of  the 
legatee  became  complete,  for  wnthout  such  assent  the  legatee 
had  no  authority  to  take  possession  of  his  legacy.  The  ecclesi- 
astical court  at  an  early  jx*riod  determined  that  a  year  from 
a  testator's  death  the  executor  should  render  an  account  of 
the  performance  of  the  whole  will  (Swinburne  on  Wills, 
part  (»,  §  19),  and  consequently  that  was  the  time  when  the 
executor  should  assent  or  be  presumed  to  assent  to  the  pay- 
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ment  of  legacies.  The  legacies  then  being  due  and  payable 
at  the  end  of  a  year,  if  payment  was  longer  withheld  the 
legatee  was  held  to  be  entitled  to  interest  thereafter,  and 
for  the  same  reason  that  interest  is  payable  on  all  other 
demands  after  the  principal  becomes  due.  So  a  legacy  made 
payable  at  a  given  time  by  the  terms  of  a  will,  on  the  same 
principle  is  held  to  bear  interest  from  the  date  when  payment 
is  directed  to  be  made. 

While  it  is  true  that  many  authorities  may  be  found  both 
in  England  and  this  country  wliich  declare  that  interest  is 
payable  on  general  legacies  one  year  after  the  death  of  a  tes- 
tator, the  basis  of  the  decisions  rests  in  the  fact  that  at  such 
time  the  principal  becomes  payable  to  the  legatee. 

So  when  the  legislature  declared  by  statute  that  no  legacy 
shall  be  paid  until  after  the  expiration  of  one  year  from  the 
time  of  granting  letters  unless  the  will  direct  otherwise,  the 
principle  upon  which  the  former  rule  was  founded  required 
the  courts  of  this  state  to  hold  that  interest  was  not  payable 
until  one  year  after  the  issue  of  letters,  for  not  until  then  was 
the  legatee  entitled  to  the  principal.  The  general  rule  then 
from  early  times  has  been  and  still  is  that  interest  begins  to 
run  from  the  time  when  a  legacy  is  payable.  They  were  at 
one  time  payable  a  year  after  the  death  of  a  testator.  But  in 
this  state  the  legislature  has  postponed  the  time  of  payment 
until  one  year  after  the  grant  of  letters.  And  the  application 
of  the  principle  which  the  courts  have  long  enforced  to  this 
changed  situation  produces  necessarily  a  different  result. 
One  which  the  law-making  power,  however,  must  be  deemed 
to  have  contemplated. 

The  second  question,  whether  the  words  "  granting  letters 
testamentary  or  of  administration"  as  used  in  the  statute 
includes  letters  of  temporary  administration,  we  think,  should 
be  answered  in  the  affirmative.  1.  Because  the  legislature 
having  used  the  words  "  letters  of  administration  "  instead  of 
"  letters  of  administration,  with  the  will  annexed "  must  be 
deemed  to  have  employed  them  in  their  broader  meaning  so  as 
to  include  letters  of  temporary  administration  as  well. 


532  Matter  of  Accounting  of  McGowan.       [April, 

Opinion  of  the  Court,  per  Pahkbb,  J. 

2.  The  inducing  cause  for  the  enactment  does  not  militate 
against  such  construction. 

Prior  to  the  passage  of  chap.  456  of  the  Laws  of  1890  the 
persons  to  wliom  letters  were  granted  were  required  to  wait 
six  months  before  advertising  for  claims,  and  after  that  lime 
they  were  directed  to  advertise  for  the  presentation  of  demands 
by  creditors  for  a  period  of  six  months.  Necessarily,  there- 
fore, a  year  would  elapse  before  it  could  be  definitely  ascer- 
tained whether  after  the  payment  of  debts  and  funeral  expenses 
there  would  remain  of  the  testator's  estate  an  amount  sufficient 
to  pay  legacies.  Hence  the  statute  forbidding  their  payment 
until  such  time. 

When,  as  in  this  case,  delay  in  the  probate  of  a  will  is  occa- 
sioned by  a  contest,  letters  of  temporary  administration  may 
issue.  (Code  Civ.  Pro.  §  2668.)  '  'The  temporary  administrator 
has  authority  to  take  into  his  possession  personal  property ;  to 
secure  and  preserve  it ;  collect  choses  in  action ;  and  maintain 
actions  therefor.  (Code,  §  2672.)  He  may  publish  the  usual 
notice  to  creditors  requiring  them  to  exhibit  their  demands  to 
hiiri,  and  such  publication  has  the  same  effect  as  to  liim  and 
also  as  to  the  executor  or  administrator  subsequently  appointed 
"  as  if  the  temporary  administpator  was  the  executor  or  an 
administrator  in  chief,  and  the  person  to  whom  the  subsequent 
letters  are  issued  was  his  successor."     (§  2673.) 

After  a  year  has  elapsed  the  surrogate  may,  on  the  applica- 
tion of  a  temporary  administrator,  or  on  petition  of  a  cred- 
itor in  a  proper  case,  make  an  order  pemiiting  the  payment  of 
the  whole  or  any  part  of  a  debt.  (§  2674.)  When  the  appoint- 
ment of  a  temporary  administrator  is  occasioned  by  the  absence 
from  the  state  of  an  executor  named  in  the  will,  the  surrogate 
may  direct  him  to  make  payment  of  a  legacy  or  other  pecu- 
niary provision  under  a  will  as  though  he  were  executor  or 
administrator.     (§  2672.) 

The  statutory  provisions  referred  to  make  it  apparent  that 
the  temporary  administrator  is  invested  with  the  authority  and 
the  duty  to  take  all  the  steps  which  an  executor  can  take  for 
the  purpose  of  ascertaining  the  condition  of  the  estate  at  the 
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expiration  of  a  year  from  a  grant  of  letters.  There  was  no 
occasion,  therefore,  for  the  legislature  to  provide  that  the  time 
occupied  by  the  temporary'  administrator  should  not  be 
included  in  the  year  which  must  elapse  between  the  issue  of 
letters  and  the  time  when  legacies  are  payable,  and  we  do  not 
think  that  the  language  employed  should  receive  such  a 
construction. 

Letters  of  temporary  administration  were  granted  March  3, 
1886,  and,  therefore,  the  legatee  became  entitled  to  interest 
from  March  3,  1887.  Interest  was  only  allowed  him  from 
June  29,  1888. 

The  judgement  of  the  Supreme  Court  and  decree  of  the 
surrogate  should  be  reversed  and  the  proceedings  remitted  for 
rehearing  by  the  surrogate,  with  costs  payable  out  of  the 
estate. 

All  concur. 

Judgment  reversed. 


Charles  B.  Linton,  Respondent,  v.  Thb  Unexcelled  Fibe-       124        533  j 
WORKS  Company,  Appellant.  ' 

The  law  will  not  assume  that  a  servant  has  been  derelict  in  duty  simply 
from  the  fact  that  his  employer  has  discharged  him  before  the  expira- 
tion of  the  term  of  employment,  and  in  an  action  by  him  for  a  breach  of 
the  contract  of  employment,  upon  proof  that  he  was  discharged  while 
engaged  in  the  performance  of  the  contract,  and  before  his  term  of  service 
had  expired,  the  burden  is  cast  upon  the  employer  of  proving,  and 
hence  of  alleging,  facts  in  justification  of  the  dismissal.  (Code  Civ. 
Pro.  §  500.) 

A  general  or  specific  denial  in  an  answer  controverts  only  material  allega- 
tions, or  such  facts  as  the  plaintiff  would  be  compelled  to  prove  to  estab- 
lish his  cause  of  action. 

In  such  an  action  the  complaint  set  up  the  contract  of  employment  and 
alleged  that  plaintiff  entered  defendant's  employ  under  it;  that  before  its 
termination  defendant,  without  right  or  cause,  discharged  him.  The 
answer  admitted  the  contract,  denied  the  breach,  alleged  tliat  plain- 
tiff was  discharged  for  cause,  and  separately  specified  twelve  acts 
of  plaintiff  in  alleged  violation  of  the  contract.  Both  parties  gave 
evidence  tending  to  sustain  the  allegations  in  their  respective  pleadings. 
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and  in  addition  thereto  defendant  offered  to  show  other  acts  of  miscon- 
duct and  unfaithful  service  on  the  part  of  plaintiff  not  alleged  in  its 
answer.    This  was,  upon  objection,  excluded.    Held,  no  error. 

(Submitted  March  20,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  24,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affinned  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  a  contract  of  employment 

By  a  written  agreement  between  the  parties  dated  June  8, 
1887,  the  plaintiff  agreed  to  faithfully,  diligently  and  to  the 
best  of  his  ability,  serve  the  defendant  as  superintendent  of 
of  its  pyrotechnic  factories  from  July  14, 1887,  until  Deceml>er 
31,  1889,  for  the  sum  of  $4,000  per  year,  payable  in  equal 
weekly  payments.  The  plaintiff  alleged  in  his  complaint  that 
he  "  entered  upon  said  service  and  continued  therein  until  on 
or  about  February  6,  1889,  when  the  defendant  broke  the  said 
contract  and,  without  right  or  cause,  discharged "  him  from 
its  said  employment,  by  reason  whereof  he  sustained  damages 
to  the  amount  of  $3,367. 

The  defendant  by  its  answer,  admitted  the  contract,  but 
denied  that  it  broke  the  same  or  that  it  discharged  the  plaintiff 
without  cause,  and  alleged  that  "  the  plaintiff  was  discharged 
by  the  defendant  on  or  about  the  6th  of  February,  1889,  for 
cause  and  because  said  plaintiff  broke  and  violated  said  con- 
tract, and  did  not  fulfill  the  terms,  conditions  and  obligations  " 
thereof  on  his  part ;  that  he  "  did  not  faithfully  and  diligently 
serve  the  defendant  as  superintendent  of  its  factories,  and  did 
not  fill  said  position  to  the  best  of  his  ability  *  *  *  in 
this,  to  wit : "  Tlien  followed  twelve  specifications,  separately 
stated,  of  acts  alleged  to  have  been  done  by  the  plaintiff  in 
violation  of  said  agreement,  including  disobedience  of  orders, 
conversion  to  his  own  use  of  defendant's  property,  conspiracy 
against  its  interests  and  the  like. 
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Evidence  was  given  by  tlie  parties  tending  to  sustain  the 
allegations  in  their  respective  pleadings,  and  tlie  jury,  upon 
this  conflict  of  testimony,  found  for  the  plaintiff,  awarding 
him  all  that  he  claimed. 

Further  facts  are  stated  in  the  opinion. 

Leslie  W,  RusseU  for  appellant.  In  this  case  the  plaintiff 
was  bound  to  prove  that  the  breacli  came  from  the  defendant. 
This  plaintiff  sues  for  a  breach  of  contract,  which  is  denied, 
and  there  is  a  broad  distinction  between  the  right  to  prove 
that  the  breach  came  from  the  plaintiff  first  and  the  different 
right  to  prove  the  just  cause  for  a  discharge.  The  two  are 
different  things,  although  the  same  proof  in  law  be  sufficient 
for  one  as  well  as  the  other.  (^Schermerliat'n  v.  Van  Allen^  18 
Barb.  29 ;  Gleason.  v.  ClarTc,  9  Cow.  57 ;  7  East,  479 ;  Wager 
V.  Ide^  14  Barb.  468.)  Bearing  in  mind  that  this  action  is 
substantially  for  unliquidated  damages,  it  is  certainly  admis- 
sible, under  the  general  issue,  to  give  in  evidence  any  proof 
which  might  tend  to  mitigate  those  damages.  {Britton  v. 
McCauley^  1  Abb.  Ct  App.  Dec.  282 ;  Thorn  v.  Knapp^  42 
N.  Y.474;  Knip.n  v.  McConnell,  30  id.  285.) 

Wm.  J.  Gaynor  for  respondent.  It  was  incumbent  on  the 
defendant  to  plead  the  facts  which  it  proposed  to  rely  upon  to 
justify  the  discharge.  (Wood  on  Master  &  Servant,  §§  109, 
118.) 

Vann,  J.  Upon  the  trial  of  this  action  the  plaintiff  read  in 
evidence  the  contract  in  question,  which  provided  for  his 
employment  by  the  defendant  until  December  31, 1889,  proved 
that  he  was  discharged  February  6,  1889,  while  engaged  in 
the  performance  thereof,  showed  that  after  due  effort  he  could 
not  obtain  other  employment,  and  rested.  Thereupon  the 
defendant  introduced  evidence  tending  to  support  the  twelve 
specifications  of  misconduct  and  unfaithful  service  on  the  part 
of  the  plaintiff  set  forth  in  its  answer,  and  in  addition  thereto 
offered  to  show  other  acts  of  misconduct  and  unfaithful 
service  on  his  part  not  alleged  in  the  answer.     Exceptions  to 
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the  ruling  of  the  court  excluding  this  evidence,  upon  the 
ground  that  the  facts  had  not  been  pleaded,  present  the  main 
question  arising  upon  tliis  appeal.  No  effort  was  made  to 
amend  the  answer,  but  the  defendant  rested,  so  far  as  the 
point  under  consideration  is  concerned,  upon  the  strength  of 
its  exceptions.  The  defendant  insists  that  this  evidence  was 
competent  under  its  denial  of  the  averment  by  the  plaintiff 
that  the  defendant  broke  tlie  contract,  and,  without  right  or 
cause,  discharged  him. 

The  plaintiff  did  not  wait  until  the  expiration  of  the  period 
for  which  he  was  hired  and  seek  to  recover  under  the  contract 
the  wages  therein  agreed  upon,  but  he  commenced  this  action 
wnthin  a  few  days  after  his  discharge  to  recover  the  damages 
caused  thereby.  It  was  necessary  for  him  to  averand  prove 
that  he  was  discharged  before  his  term  of  service,  as  provided 
by  the  contract,  |ad  expired,  but  it  was  not  necessary  that  he 
should,  specifically  or  in  express  terms,  aver  or  prove  that  he 
was  discharged  without  cause,  as  a  discharge  before  the  deter- 
mination of  the  stipulated  period  ^9>s>  prima  facte  a  violation 
of  the  agreement. 

The  law  will  not  assume  that  a  servant  has  been  derelict 
in  duty  from  the  fact  that  his  employer  discharged  him,  but 
upon  proof  under  proper  allegations  tliat  he  was  discharged 
while  engaged  in  the  performance  of  the  contract  and  before 
his  term  of  service  had  expired,  the  burden  is  cast  upon  the 
employer  of  proving,  and  hence  of  alleging,  facts  in  justification 
of  the  dismissal.  Such  a  defense  confesses  the  contract  and  the 
discharge,  but  avoids  the  cause  of  action  by  showing  new  matter 
which,  by  the  command  of  the  statute,  must  be  pleaded.  (Code 
Civ.  Pro.  §  500 ;  Code  Pro.  §  149 ;  McKyring  v.  Bull,  16 
K.  Y.  297.)  Any  other  i-ule,  as  was  said  by  this  court  in 
tlie  case  cited,  would  "lead  to  surprises  upon  the  trial, 
or  to  an  unnecessary  extent  of  preparation."  A  general 
or  a  specific  denial  controverts  only  "material"  allegations 
or  such  facts  as  the  plaintiff  would  be  compelled  to  prove  to 
establish  his  cause  of  action.  {Griffiyi  v.  Lo7ig  I,  H.  H.  Co.^ 
101 N.  Y.  848, 354 ;  Fox  v.  Turner,  1 7  N.  Y.  S.  R.  666.)    It  does 
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not  put  at  issue  immaterial  averments,  because  the  Code  does 
not  require  that  they  should  be  denied.  (§  600.)  The  lan- 
guage of  the  statute  is  that  the  answer  "ihust  contain  a 
*  *  *  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,'*  etc.  That  the  plaintiff  was 
discharged  before  the  contract  had  expired  was  material. 
That  he  was  discharged  without  cause  was  immaterial,  so  far 
as  the  complaint  was  concerned,  because  a  recovery  could  be 
had  without  proving  it.  It  was  sufficient  for  the  plaintiff  to 
allege  a  violation  of  the  contract  by  the  defendant.  His  effort 
to  anticipate  and  deny  any  possible  defense  to  his  cause  of 
action  was  surplusage. 

Moreover,  the  main  object  of  a  pleading  is  to  notify  the 
adverse  party  of  the  facts  relied  upon  by  the  pleader  to  con- 
stitute a  cause  of  action  or  a  defense.  The  improvement 
sought  to  be  effected  by  the  system  of  pleading  provided  by 
the  Code  was  to  enable  each  party  to  know  precisely  what  he 
would  be  required  to  prove  upon  the  trial.  Accordingly, 
no  pleading  should  be  so  framed  as  to  mislead  or  deceive  the 
adverse  party  by  furnishing  him  only  a  part  of  the  facts  relied 
upon.  Yet  this  would  result  from  the  construction  of  the 
pleadings  in  this  action  contended  for  by  the  defendant, 
because  the  effect  of  a  denial  that  the  discharge  was  without 
cause,  in  connection  with  twelve  affirmative  specifications  of 
good  cause  for  the  discharge,  would  naturally  induce  the  belief 
that  the  acts  or  omissions  so  specified  were  all  that  the  plaintiff 
would  be  called  upon  to  meet.  It  was  a  fair  inference  that 
evidence  as  to  other  derelictions  was  not  embraced  by  the 
answer  and  could  not  be  received. 

The  defendant  could  not  show,  as  it  tried  to,  acts  of  gross 
immorality  on  the  part  of  the  plaintiff,  without  suggesting 
them  in  the  answer,  altliough  many  other  wrongful  acts  of  less 
importance  were  alleged  with  great  fullness  and  precision.  A 
party  who  has,  either  intentionally  or  otherwise,  led  his  adver- 
sary to  believe  that  certain  enumerated  acts  only  would  be 
proved,  will  not  be  permitted  to  prove  other  acts  of  which  no 
notice  was  given. 

SicKELs  -  Vou  LXXIX.        68 
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In  a  case  recently  decided  by  this  court,  the  complaint 
averred  the  performance  of  all  the  conditions  precedent 
contained  in  a  contract.  The  answer  denied  all  allega- 
tions not  thereby  admitted  and  affirmatively  alleged  that 
the  plaintiff  had  not  performed  all  the  conditions  prece- 
dent, and  enumerated  certain  things  which,  as  it  specifically 
alleged,  showed  that  the  conditions  had  not  all  been  performed. 
The  conrt  held  that,  although  the  denial,  "  if  left  by  itself , 
might  have  made  an  issue  as  to  each  condition  precedent  in 
the  contract,"  still  the  issue  was  "  confined  to  the  particular 
breaches  of  condition  specifically  referred  to."  {Reed  v.  Hayt^ 
19  J.  &  S.  121,  128,  aflirmed  on  the  opinion  of  the  General 
Term  in  109  N.  Y.  659.)  That  case  goes  farther  than  is 
necessary  in  the  decision  of  the  case  in  hand,  because  there 
the  averment  that  the  conditions  precedent  had  all  been  com- 
plied with  was  a  substantive  part  of  the  complaint,  whereas, 
here,  as  we  have  seen,  the  allegation  that  the  discharge  was 
without  cause,  was  not  essential  to  a  recovery  by  the  plaintiff. 

We  think  that  the  new  matter  that  the  defendant  sought  to 
prove  in  confession  and  avoidance  of  the  contract  and  the  dis- 
charge was  properly  excluded  by  the  trial  court  upon  the 
ground  that  it  had  not  been  alleged  in  the  answer. 

We  have  examined  the  other  exceptions,  but  find  none  that 
require  comment. 

The  judgment  should  be  a^rned,  with  costs. 

All  concur. 

Judgment  aflirmed. 

124    (>8S* 

180  asr 

124    538| 

167   207|       Louisa   W.    Hamer,    Appellant,    /\    Franklin   Sidway,    as 

Executor,  etc.,  Respondent. 

S.,  defendant's  testator,  agreed  with  W.,  his  nephew,  plaintiff's  assignor, 
that  if  he  would  refrain  from  drinking  liquor,  using  tobacco,  swearing 
and  playing  cards  or  billiards  for  money  until  he  should  become  twenty- 
one  years  of  age  he  would  pay  him  $5,000.  W.  performed  his  part  of 
the  agreement;  he  became  of  age  in  1875.  Soon  thereafter  he  wrote  to 
8.  advising  him  of  such  performance,  stating  tliat  the  sum  specified 
was  due  him,  and  asking  payment.     S.  replied  admitting  the  agreement 


1891.]  IIamer  v.  Stdwat.    '  539 


Statement  of  case. 


and  the  performance  and  stating  that  he  had  the  money  in  bank,  set 
apart,  which  he  proposed  to  hold  for  W.  until  the  latter  was  capable 
of  taking  care  of  it.  It  was  thereupcm  agreed  between  the  parties 
that  the  money  should  remain  in  the  hands  of  S.  on  interest.  In  an 
action  upon  the  agreement,  held,  that  it  was  founded  upon  a  good 
consideration  and  was  valid  and  enforceable. 

It  is  not  essential  in  order  to  make  out  a  good  consideration  for  a  promise 
to  show  that  the  promisor  was  benefited  or  the  promisee  injured;  a 
waiver  on  the  part  of  the  latter  of  a  legal  right  is  sufficient. 

8.  died  in  IW  without  having  paid  any  portion  of  the  sum  agreed  upon. 
Held,  that  under  the  agreement  made  in  1875,  the  relation  of  the  parties 
thereafter  was  not  that  of  debtor  and  creditor,  but  of  trustee  and  cestui 
que  trvst;  and  that,  therefore,  the  claim  was  not  barred  by  the  Statute 
of  Limitations. 

It  did  not  appear  upon  the  face  of  the  complaint  that  the  original  agreement 
was  not  in  writing,  and  so  prohibited  by  the  Statute  of  Frauds,  because  not 
to  be  performed  within  a  year.  Held,  that  as  no  such  defense  was  set  up 
in  the  answer,  it  was  not  available. 

Also  held,  that  the  statements  of  S. ,  subsequent  to  the  date  of  final  per- 
formance on  the  part  of  the  promisee,  was  a  waiver  of  such  defense. 

AfaUary  v.  Gillett  (21  N.  Y.  412);  Belknap  v.  Bender  (75  id.  446);  Berry  v. 
Broton  (107  id.  659);  Beaumont  v.  Beeve  (Shirley's  L.  C.  6);  Porterfidd 
V.  Butler  (47  Miss.  165);  DtivoU  v.  Wilson  (9  Barb.  487);  In  re  Wilber  v. 
Wairen  (104  N.  Y.  192);  Vanderbilt  v.  Schreyer  (91  id.  392);  Bobinsan  v. 
Jemit  (116  id.  40\  distinguishtxl. 

Hamer  v.  Sidway  (57  Hun,  229),  reversed. 

(Argued  February  24,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  July  1,  1890, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  tlie  court  on  trial  at  Special  Term  and  granted 
a  new  trial. 

This  action  was  brought  upon  an  alleged  contract. 

The  plaintiff  presented  a  claim  to  the  executor  of  William 
E.  Story,  Sr.,  for  $5,000  and  interest  from  the  6th  day  of 
February,  1875.  She  acquired  it  through  several  mesne 
assignments  from  William  E.  Story,  2d.  The  claim  being 
rejected  by  the  executor,  this  action  was  brought.  It  appeare 
that  William  E.  Story,  Sr.,  was  the  uncle  of  William  E.  Story, 
2d ;  that  at  the  celebration  of  the  golden  wedding  of  Samuel 
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Story  and  wife,  father  and  mother  of  William  E.  Story,  Sr.,  on 
the  20th  day  of  March,  1869,  in  the  presence  of  the  family  and 
invited  guests  he  promised  his  nephew  that  if  he  would  refrain 
from  drinking,  using  tobacco,  swearing  and  playing  cards  or 
billiards  for  money  until  he  became  twenty-one  years  of  age 
he  would  pay  him  a  sum  of  $5,000.  The  nephew  assented 
thereto  and  fully  performed  the  conditions  inducing  the  prom- 
ise. When  the  nephew  arrived  at  the  age  of  twenty-one 
years  and  on  the  31st  day  of  January,  1875,  he  wrote  to  his 
uncle  informing  him  that  he  had  perfonned  his  part  of  tlie 
agreement  and  had  thereby  become  entitled  to  the  sum  of . 
$5,000.  The  uncle  received  the  letter  and  a  few  days  later 
and  on  the  sixth  of  February,  he  wrote  and  mailed  to  his 
nephew  the  following  letter : 

"Buffalo,  i^^J.  6,1875. 
*^W.E.  Story,  Jr.: 

"  Dear  If  ephew  —  Your  letter  of  the  31st  ult.  came  to  hand 

all  right,  saying  that  you  had  lived  up  to  the  promise  made  to 

me  several  years  ago.     I  have  no  doubt  but  you  have,  for  which 

you  shall  have  five  thousand  dollars  as  I  promised  you.     I  had 

the  money  in  the  bank  the  day  you  was  21  years  old  that  I 

intend  for  you,  and  you  shall  have  the  money  certain.     Now, 

Willie  I  do  not  intend  to  interfere  with  this  money  in  any  way 

till  I  think  you  are  capable  of  taking  care  of  it  and  the  sooner 

that  time  comes  the  better  it  will  please  me.     I  would  liate 

very  much  to  have  you  start  out  in  some  adventure  that  you 

thought  all  right  and  lose  this  money  in  one  year.     The  first 

five  thousand  dollars  tliat  I  got  together  cost  me  a  heap  of  hard 

work.     You  would  hardly  believe  me  when  I  tell  you  that  to 

obtain  this  I  shoved  a  jackplane  many  a  day,  butchered  three 

or  four  years,  then  came  to  this  city,  and  after  three  months' 

pei-severence  I  obtained  a  situation  in  a  grocery  store.     I  opened 

this  store  early,  closed  late,  slept  in  the  fourth  story  of  the 

building  in  a  room  30  by  40  feet  and  not  a  human  being  in  the 

building  but  myself.     All  this  I  done  to  live  as  cheap  as  I 

could  to  save  something.     I  don't  want  you  to  take  up  with 

this  kind  of  fare.     I  was  here  in  the  cholera  season  '49  and  '52 
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and  the  deaths  averaged  80  to  125  daily  and  plenty  of  small- 
pox. I  wanted  to  go  home,  but  Mr.  Fisk,  the  gentleman  I 
was  working  for,  told  me  if  I  left  then,  after  it  got  healthy  he 
probably  would  nor  want  me.  I  stayed.  All  the  money  I  have 
saved  I  know  just  how  I  got  it  It  did  not  come  to  me  in  any 
mysterious  way,  and  the  reason  I  speak  of  this  is  that  money 
got  in  this  way  stops  longer  with  a  fellow  that  gets  it  with  hard 
knocks  than  it  does  when  he  finds  it.  Willie,  you  are  21  and 
you  have  many  a  thing  to  learn  yet  This  money  you  have 
earned  much  easier  than  I  did  besides  acquiring  good  habits  at 
.  the  same  time  and  you  are  quite  welcome  to  the  money ;  hope 
you  will  make  good  use  of  it  I  was  ten  long  years  getting  this 
together  after  I  was  your  age.  Now,  hoping  this  will  be  satis- 
factory, I  stop.  One  thing  more.  Twenty-one  years  ago  I 
bought  you  15  sheep.  These  sheep  were  put  out  to  double 
every  four  years.  I  kept  track  of  them  the  first  eight  years ; 
I  have  not  heard  much  about  them  since.  Your  father  and 
grandfather  promised  me  that  they  would  look  after  them  till 
you  were  of  age.  Have  they  done  so  ?  I  hope  they  have. 
By  this  time  you  have  between  five  and  six  hundred  sheep, 
worth  a  nice  little  income  this  spring.  Willie,  I  have  said 
much  more  than  I  expected  to ;  hope  you  can  make  out  what 
I  have  written.  To-day  is  the  seventeenth  day  that  I  have  not 
been  out  of  my  room,  and  have  had  the  doctor  as  many  days. 
Am  a  little  better  to-day ;  think  I  will  get  out  next  week. 
You  need  not  mention  to  father,  as  he  always  worries  about 
small  matters.  Truly  Yours, 

"W.  E.  STOEY. 
"  P.  S. —  You  can  consider  this  money  on  interest" 

The  nephew  received  the  letter  and  thereafter  consented 
that  the  money  should  remain  with  his  uncle  in  accordance 
with  the  terms  and  conditions  of  the  letters.  The  uticle  died 
on  the  29th  day  of  January,  1887,  without  having  paid  over 
to  his  nephew  any  portion  of  the  said  $5,000  and  interest 

II,  J,  Swift  for  appellant.  The  letter  coupled  with  the 
assent  of  the  nephew  that  the  money  should  remain  in  the 
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uncle's  hands  on  interest,  made  defendant's  testator  a  depositary 
or  a  trustee  of  an  established  trust.  If  there  was  a  sufficient 
consideration  for  the  original  contract  between  plaintiflPs 
assignor  and  defendant's  testator,  then  the  promises  in  the 
letter  were  in  settlement  of  a  legal  obligation,  are  founded 
upon  sufficient  consideration  and  are  binding.  (1  Pars,  on 
Cont.  [6th  ed.]  443,  447 ;  Freeman  v.  Freeman,  43  N.  Y.  34 ; 
Haden  v.  Buddensick,  4  Hun,  649;  Miller  v.  Drake j  1 
Caines,  45 ;  Chitty  on  Cont.  [6th  ed.]  52 ;  Crosbie  v.  Pan- 
smby,  73  El.  &  Bl.  872 ;  Nixon  v.  Porter,  1  Hilt.  318 ; 
Johnson  V.  Titus,  2  Hill,  606;  Bentley  v.  Morse,  14  Johns. 
468-478  ;  Scouton  v.  Eidord,  7  id.  36 ;  Cameron  v.  Fowler j 
6  Hill,  306;  GmMing  v.  Davidson,  26  N.  Y.  604;  Stern^ 
herg  v.  Provoost,  13  Barb.  365 ;  Proseus  v.  Mclntyre,  5  id. 
424 ;  Comstock  v.  Stnith,  7  Johns.  86 ;  Early  v.  Mahon,  19 
id.  147;  Hamilton  v.  Gridley,  54  Barb.  542;  Jones  v.  i/ay, 
52  id.  501 ;  1  Addison  on  Cont.  2 ;  2  Kent's  Coram.  465 ; 
Haigh  v.  Brooks,  4  P.  &  D.  288 ;  Smith  v.  Smith,  13  C.  B. 
[N.  S.]  429  ;  WesUake  v.  Adams,  5  C.  B.  247 ;  Wilkinson  v. 
Olivet^  1  Scott,  461 ;  Farmer  v.  Stewart,  2  N.  H.  97 ;  Harlan 
V.  Harlan,  20  Penn.  St.  303  ;  Perry  v.  Blackmail,  33  Vt.  7.) 
The  letter  interpreted  by  surrounding  circumstances  estab- 
lished a  trust  and  made  the  uncle  self-appointed  trustee  of  the 
$5,000.  {Gray  v.  Bai*ton,  55  N.  Y.  68 ;  Day  v.  Roth,  18  id. 
448;  Fulton  v.  Fulton,  48  Barb.  581;  Taylor  y.  KeUey,  5 
Hun,  115;  Wliite  v.  Uoyt  73  N.  Y.  505;  In  re  CoUyer,  4 
Dem.  25-28 ;  Martin  v.  Furik,  75  N.  Y.  134 ;  Mahie  v. 
Bailey,  95  id.  206.)  If  the  uncle  did  not  constitute  himself 
a  trustee  by  the  letter  he  certainly  made  himself  a  depositary 
of  the  money  which  belonged  to  the  nephew^,  and  if  this  is  so 
the  plaintiff  is  just  as  much  entitled  to  recover  as  though  tlie 
uncle  had  made  himself  a  trustee,  for  the  only  bearing  which 
the  trusteeship  has  upon  the  questi(m  is  as  to  whether  tlie 
Statute  of  Limitations  applies  or  not.  (Payne  v.  Gardiner, 
29  X.  Y.  146,  152,  153,  172;  In  re  Waldron,  28  Hun,  481; 
Bank  of  B.  N.  A.  v.  M.  xY.  Bank,  91  K  Y.  106 ;  Sweet  v. 
Irish,  36  Barb.  467;  Merritt  v.  Todd,  23  N.  Y.  28;  Bough. 
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tan  V.  Flinty  71:  id.  476;  Howell  v.  Adams^  68  id.  311; 
Mimger  v.  A.  C.  N,  Bank^  85  id.  580 ;  Smiley  v.  Fay^  100 
id.  262.)  The  claim  that  inasmuch  as  the  assignment  from 
the  nephew  to  his  wife  is  declared  void  under  the  Bankrupt 
Act,  therefore  tlie  plaintiff  cannot  maintain  this  action,  is 
unsound.  {Hatch  v.  Brewster^  53  Barb.  276 ;  More  v.  M, 
Banlc,  55  N.  Y.  41 ;  Pell  v.  Treadwell,  5  Wend.  661 ;  Alv(yrd 
V.  Lcdham^  31  Barb.  291 ;  Horie  v.  Hemnquez^  13  Wend. 
240.) 

AdeVbert  Moot  for  respondent.  The  court  should  have 
decided  with  the  defendant  upon  the  facts.  {Finch  v.  Parker^ 
49  K  Y.  1,  8 ;  Code  Civ.  Pro.  §  1317 ;  &tnith  v.  Im,  Co.,  5 
Lang.  552 ;  Parsons  v.  Brown,  5  Ilun,  112 ;  Greenleaf  v. 
People,  13  id.  246  ;  Wheeler  v.  Macy,  30  N.  Y.  231 ;  Godfroy 
V.  Mosher,  66  id.  251 ;  Moran  v.  McLarty,  75  id.  25.)  There 
is  no  consideration  to  support  the  promise  to  pay  the  nephew 
$5,000.  If  the  nephew  was  required  to  do  something  that 
would  injure  him,  or  something  that  would  benefit  the  uncle, 
and  did  so  with  the  assent  of  liis  father,  then  there  would  be  a 
consideration  for  the  payment  of  the  $5,000.  Simply  failing 
to  play  cards  or  billiards  for  money,  or  drink  liquor,  or  use 
tobacco,  would  not  benefit  the  uncle ;  would  not,  and  did  not, 
injure  the  nephew.  (Laws  of  1889,  chap.  170 ;  Nash  v.  Pu^- 
sell,  5  Barb.  556  ;  Porterfield  v.  Butler,  17  Miss.  165 ;  Dnvoll 
v.  Wilson,  9  Barb.  487 ;  VenderJnlt  v.  Schreyer,  91  N.  Y. 
392 ;  Whitaker  v.  Whitaker,  52  id.  ^m  ;  Coleman  v.  Bui-r,  25 
Hun,  239  ;  93  N.  Y.  17 ;  Wilbur  v.  Warren,  101  id.  192  ;  Mai- 
lory  V.  Gilhtt,  21  id.  412 ;  Belnapp  v.  Bender,  75  id.  416 
Berry  v.  Brown,  107  id.  659 ;  Oddy  v.  James,  48  id.  675 
Pollock  on  Cont.  674;  Whits  v.  Bluett,  53  L.  J.  Ex.  36 
Storm  v.  U.  S,  94  IT.  S.  768 ;  Croshy  v.  McDoual,  13  Yes. 
147.)  Neither  William  E.  Story,  Sr.,  nor  any  otlier  person, 
ever  held  this  $5,000  in  trust  for  WilKam  E.  Story,  Jr.,  there- 
fore, plaintiff  cannot  recover  this  action.  (Code  Civ.  Pro. 
§  382  ;  MiUer  v.  Wood,  116  K  Y.  354 ;  Harris  v.  Clark,  3  id. 
93 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Martin  v.  Funk,  75 
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N".  Y.  134.)  William  E.  Story  did  not  hold  these  moneys  in 
trust  for  William  E.  Story,  2d,  and  there  was  no  consideration 
flowing  to  him  from  William  E.  Story,  2d,  to  support  a  trust- 
{Martin  v.  Funk,  75  N.  Y.  134 ;  Young  v.  Young,  80  id, 
420 ;  Brufnni  v.  Schuett,  59  Wis.  261 ;  Hone  v.  DePeyster, 
103  N.  Y.  662;  In  re  Crmnford,  113  id.  560;  Beaver  v. 
Beaver,  117  N.  Y.  421 ;  Vanderbilt  v.  Schreyer,  91  id  392 ; 
Wilbxir  V.  Warren,  104  id.  192 ;  Presb.  Ch,  v.  Coojper,  112  id. 
517 ;  Robinson  v.  Jeioett,  116  id.  40-53  ;  Emhrey  v.  Jemisony 
131  U.  S.  336 ;  Smith  v.  Heightower,  76  Ga.  629 ;  Shuder  v. 
Newby,  85  Tenn.  348 ;  Head  v.  Bald/win,  83  Ala.  122 ;  Lang- 
dell  on  Cont  §§  71-79 ;  Hare  on  Cont.  §§  262-271 ;  Kent  v. 
Rand,  64  K  H.  45  ;  WennaU  v.  Adney,  3  B.  &  P.  247 ;  Eant- 
xoood  V.  Kemjon,  11  A.  &  E.  438  ;  MendenhaU  v.  Klinck,  51 
N.  Y.  246;  Blachwell  v.  Wisewall,  14  How.  Pr.  257-26.0; 
Hayes  v.  Willio,  4  Daly,  259 ;  Bliss  v.  Lamrence,  58  N.  Y. 
442 ;  Andrew  v.  N.  Y.  B,  Society,  4  Sandf.  156 ;  £adze  v. 
Slimmon,  26  K  Y.  9 ;  Barry  v.  K  Z.  Ins.  Co,,  58  id.  587 ; 
ZabrisJcis  v.  Smith,  13  id.  322-332 ;  Lacy  v.  Getman,  119  id. 
109.)  As  plaintiffs  claim  rests  upon  contract,  it  is  barred  by 
the  Statute  of  Limitations.  (Lamrrde  v.  Stoddard,  103  N.  Y. 
672 ;  Roberts  v.  Ely,  113  id.  128 ;  In  re  NeiUey,  95  id.  399  ; 
Mills  V.  Da/ois,  113  id.  243 ;  MilU  v.  Mills,  115  id.  80-86 ; 
Wood  V.  Bd.  Suprs,,  50  Hun,  1 ;  Strough  v.  Bd,  Suprs.,  Id. 
54;  119  N.  Y.  212;  aSW%  v.  Fry,  100  id.  262;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  89 ;  Murray  v.  Coster^  20  Johns. 
576 ;  McCurdy  v.  Pierson,  33  Hun,  520 ;  BxiUer  v.  Johnsorij 
111  K  Y.  204;  ZT^w^y  v.  ^;Zi(?jJ^,  118  id.  124.) 

Parker,  J.  The  question  which  provoked  the  most  dis- 
cussion by  counsel  on  this  appeal,  and  which  lies  at  the  founda- 
tion of  plaintiff's  asserted  right  of  recovery,  is  whether  by  virtue 
of  a  contract  defendant's  testator  William  E.  Story  became 
indebted  to  his  nephew  William  E.  Story,  2d,  on  his  twenty- 
first  birthday  in  the  sum  of  five  thousand  dollars.  The  trial 
court  found  as  a  fact  that  "  on  the  20th  day  of  March,  1869, 
*    *     *    William  E.  Story  agreed  to  and  with  William  E. 
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Story,  2d,  that  if  he  would  refrain  from  drinking  liquor,  using 
tobacco,  swearing,  and  playing  cards  or  billiards  for  money 
until  he  should  become  21  years  of  age  then  he,  the  said 
William  E.  Story,  would  at  that  time  pay  him,  the  said  William 
E.  Story,  2d,  the  sum  of  $5,000  for  such  refraining,  to  which 
the  said  William  E.  Story,  2d,  agreed,"  and  that  he  "  in  all 
things  fully  performed  his  part  of  said  agreement." 

The  defendant  contends  that  the  contra<5t  was  without  con- 
sideration to  support  it,  and,  therefore,  invalid.  lie  asserts  that 
the  promisee  by  refraining  from  the  use  of  li([uor  and  tobacco 
was  not  harmed  but  benefited  ;  that  that  which  he  did  was  best 
for  him  to  do  independently  of  his  uncle's  promise,  and  insists 
that  it  follows  that  unless  the  promisor  was  benefited,  the  con- 
tract was  without  consideration.  A  contention,  which  if  well 
founded,  would  seem  to  leave  open  for  controversy  in  many 
cases  whether  that  which  the  promisee  did  or  omitted  to  do 
was,  in  fact,  of  such  benefit  to  him  as  to  leave  no  consideration 
to  support  the  enforcement  of  the  promisor's  agreement.  Such 
a  rule  could  not  be  tolerated,  and  is  without  foundation  in  the 
law.  The  Exchequer  Chamber,  in  1875,  defined  consideration 
as  follows :  "A  valuable  consideration  in  the  sense  of  the  law 
may  consist  either  in  some  right,  interest,  profit  or  benefit 
accruing  to  the  one  party,  or  some  forbearance,  detriment^ 
loss  or  responsibility  given,  suffered  or  undertaken  by  the 
other."  Courts  "  will  not  ask  whether  the  thing  which  fornn 
the  consideration  does  in  fact  benefit  the  promisee  or  a  third 
party,  or  is  of  any  substantial  value  to  anyone.  It  is  enough 
that  something  is  promised,  done,  forborne  or  suffered  by  the 
party  to  whom  the  promise  is  made  as  consideration  for  the 
promise  made  to  him."     (Anson's  Prin.  of  Con.  C3.) 

"  In  general  .a  waiver  of  any  legal  right  at  the  request  of 
another  party  is  a  sufficient  consideration  for  a  promise." 
(Parsons  on  Contracts,  444.) 

"Any  damage,  or  suspension,  or  forbearance  of  a  right  will 
be  sufficient  to  sustain  a  promise."     (Kent,  vol.  2,  405, 12th  ed/ 

Pollock,  in  his  work  on  contracts,  page  100,  after  citing  th\ 
definition  given  by  the  Exchequer  Chamber  already  quoted,^ 
SicKELs— YoL.  LXXIX.        69 
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aaysr.  "The  second  branch  of  this  judicial  description  is 
really  the  most  important  one.  Consideration  means  not 
aQjmuch.  that  one  party  is  profiting  as  tliat  the  other  almn- 
dons  some,  legal  right  in  the  present  or  limits  his  legal  free- 
dom of  action  in  the  future  as  an  inducement  for  the  promise 
©f  the  first.'.' 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee 
used  tobacco,  occasionally  drank  liquor,  and  he  had  a  legal 
light  to  do  so.  That  right  he  abandoned  for  a  period  of  years 
upon  the  strength  of  the  proniise  of  the  testator  that  for  such 
forbearance  he  would  give  him  $5,000.  We  need  not  specu- 
late on  the  effort  which  may  have  been  required  to  give  up 
the  use  of  those  stimulants. .  It  is  sufficient  that  he  restricted 
his  lawful  freedom  of  action  within  certain  prescribed  limits 
upon  the  faith  of  his  uncle's  agreement,  and  now  having  fully 
performed  the  conditions  imposed,  it  is  of  no  moment  whether 
such  performance  actually  proved  a  benefit  to  the  promisor, 
and  the  court  will  not  inquire  into  it,  but  were  it  a  proper 
subject  of  inquiry,  we  see  nothing  in  this  record  that  would 
permit  a  determination  that  the  uncle  was  not  benefited  in  a 
legal  senBe. .  Few  cases  have  been  found  which  may  be  said 
to  be  precisely  in  point,  but  such  as  have  been  support  the 
position  we  liave  taken. . 

In  Shadwell  v.  Shadwell  (9  C.  B.  [X.  S.]  159),  an  uncle  ^vrote 
to  his  nephew  as  follows : 

*'My  Deak  Lancet — I  am  so  glad  to  hear  of  your  intended 
inarriage  with  Ellen  Nicholl,  and  as  I  promised  to  assist  you  at 
starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  150  pounds 
jearly  during  my  life  and  until  your  annual  income  derived 
from  your  profession  of  a  chancery  barrister  shaU  amount  to 
400  guineas,  of  which  your  own  admission  \vill  be  the  only 
^idence  that  I  shall  recjuire. 

"  Your  affectionate  uncle, 

"CHAELES  SHADWELL." 

It  was  held  that  the  promise  was  binding  and  made  upon 
good  consideration. . 
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In  Lakota  v.  Newton^  an  unreported  ease  in  the  Superior 
Court  of  Worcester,  Mass.,  the  complaint  averred  defendant's 
promise  that  "  if  you  (meaning  plaintiflE)  will  leave  ofE  drinking 
for  a  year  I  will  give  you  $100,"  plaintiff's  assent  thereto, 
performance  of  the  condition  by  him,  and  demanded  judment 
therefor.  Defendant  demurred  on  the  ground,  among  others, 
that  the  plaintiiFs  declaration  did  not  allege  a  valid  and  suffi- 
cient consideration  for  the  agreement  of  the  defendant.  The 
demurrer  was  overruled. 

In  Talbott  v.  Stemmons  (a  Kentucky  case  not  yet  reported), 
the  step-grandmother  of  the  plaintiff  made  with  him  the  fol- 
lowing agreement :  "  I  do  promise  and  bind  myself  to  give 
my  grandson,  Albert  K.  Talbott,  $500  at  my  death,  if  he 
^vill  never  take  another  chew  of  tobacco  or  smoke  another 
cigar  during  my  life  from  this  date  up  to  my  death,  and  if  he 
breaks  this  pledge  he  is  to  refund  double  the  amount  to  his 
mother."  The  executor  of  Mrs.  Stemmons  demurred  to  the 
complaint  on  the  ground  that  the  agreement  was  not  based  on 
a  sufficient  consideration.  The  demurrer  was  sustained  and 
an  appeal  taken  therefrom  to  the  Court  of  Appeals,  where  the 
decision  of  the  court  below  was  reversed.  In  the  opinion  of 
the  court  it  is  said  that ''  the  right  to  use  and  enjoy  the  use  of 
tobacco  was  a  right  that  belonged  to  the  plaintiff  and  not  for- 
bidden by  law.  The  abandonment  of  its  use  may  have  saved 
him  money  or  contributed  to  his  health,  nevertheless,  the  sur- 
render of  that  right  caused  the  promise,  and  having  the  right 
to  contract  with  reference  to  the  subject-matter,  the  abandon- 
ment of  the  use  was  a  sufficient  consideration  to  uphold  the 
promise."  Abstinence  from  the  use  of  intoxicating  liquors 
was  held  to  furnish  a  good  consideration  for  a  promissory  note 
in  Lindell  v.  Rokes  (GO  Mo.  249). 

The  cases  cited  by  the  defendant  on  this  question  are  not  in 
point.  In  Mallory  v.  GUMt  (21  X.  Y.  412);  Belhiap  v. 
Bemler  (75  id.  446),  and  Beri^y  v.  Brown  (107  id.  659),  the 
promise  was  in  contravention  of  that  provision  of  the  Statute 
of  Frauds,  which  declares  void  all  promises  to  answer  for  the 
debts  of  third  pei*sons  unless  reduced  to  writing.     In  Beau- 
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mont  V.  lieeve  (Shirley's  L.  C.  6),  and  Parter^jield  v.  Buth^r 
(47  Miss.  165),  the  question  was  whether  a  moral  obligation 
furnishes  sufficient  consideration  to  uphold  a  subsequent 
express  promise.  In  Duvoll  v.  Wihon  (9  Barb.  487),  and 
In  re  Wilher  v.  Warren  (104  N.  Y.  192),  the  proposition 
involved  was  whether  an  executory  covenant  against  incum- 
brances in  a  deed  given  in  consideration  of  natural  love  and 
affection  could  be  enforced.  In  Vanderhilt  v.  Schreyer  (91 
N.  Y.  392),  the  plaintiff  contracted  with  defendant  to  build  a 
house,  agreeing  to  accept  in  part  payment  therefor  a  specific 
bond  and  mortgage.  Afterwards  he  refused  to  finish  his  con- 
tract unless  the  defendant  would  guarantee  its  payment,  which 
was  done.  It  was  held  that  the  guarantee  could  not  be  enforced 
for  want  of  consideration.  For  in  building  the  house  the  plain- 
tiff only  did  that  which  he  had  contracted  to  do.  And  in 
Hobmsonv.  Jewett  (116  N.  Y.  40),  the  court  simply  held  that 
"  The  performance  of  an  act  which  the  party  is  under  a  legal 
obligation  to  perform  cannot  constitute  a  consideration  for  a 
new  contract."  It  will  be  observed  that  the  agreement  which 
we  have  been  considering  was  within  the  condemnation  of  tlie 
Statute  of  Frauds,  because  not  to  be  performed  within  a  year, 
and  not  in  writing.  But  this  defense  the  promisor  could  waive, 
and  his  letter  and  oral  statements  subsequent  to  the  date  of 
final  performance  on  the  part  of  the  promisee  nmst  be  held  to 
amount  to  a  waiver.  AVere  it  otherwise,  the  statute  could  not 
now  be  invoked  in  aid  of  the  defendant.  It  does  not  appear 
on  the  face  of  the  complaint  that  the  agreement  is  one  pro- 
hibited by  the  Statute  of  Frauds,  and,  therefore,  such  defense 
could  not  be  made  available  unless  set  up  in  the  answer. 
{Porter  v.  Wonnaer^  94  K.  Y.  431,  450.)  This  was  not  done. 
In  further  consideration  of  the  questions  presented,  then,  it 
must  be  deemed  established  for  the  purposes  of  this  appeal, 
that  on  the  31st  day  of  January,  1875,  defendant's  testator  was 
indebted  to  William  E.  Story,  2d,  in  the  sum  of  $5,000,  and 
if  this  action  were  founded  on  that  contract  it  would  be  barred 
by  the  Statute  of  Limitations  which  has  been  pleaded,  but  on 
that  date  the  nephew  wrote  to  his  uncle  9&  follows : 
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"  Deab  Uncle  —  1  am  now  21  years  old  to-day,  and  I  am  now 
my  own  boss,  and  I  believe,  according  to  agreement,  that  there 
is  due  me  $5,000.  I  have  lived  up  to  the  contract  to  the  letter 
in  every  sense  of  the  word." 

A  few  days  later,  and  on  February  sixth,  the  uncle  replied, 
and,  so  far  as  it  is  material  to  this  controversy,  the  reply  is  as 
follows : 

"  Dear  Nephew  —  Your  letter  of  the  31st  ult  came  to 
liand  all  right  saying  that  you  had  lived  up  to  the  promise 
made  to  me  several  yeai*s  ago.  I  have  no  doubt  but  you  have, 
for  which  you  shall  have  §5,000  as  I  promised  you.  I  had  the 
money  in  the  bank  the  day  you  was  21  years  old  that  I 
intended  for  you,  and  you  shall  have  the  money  certain.  Now, 
"Willie,  1  don't  intend  to  interfere  with  this  money  in  any  way 
until  1  think  you  are  capable  of  taking  care  of  it,  and  the 
sooner  that  time  comes  the  better  it  will  please  me.  I  would 
hate  very  much  to  have  you  stiirt  out  in  some  adventure  that 
you  thought  all  right  and  lose  this  money  in  one  year.  *  *  * 
This  money  you  have  earned  much  easier  than  I  did,  besides 
acquiring  good  habits  at  the  same  time,  and  you  are  quite 
welcome  to  the  money.  Hope  you  will  make  good  use  of  it 
*    *    *  ^  W.  E.  STORY. 

"  P.  S. —  You  can  consider  this  money  on  interest." 

The  trial  court  found  as  a  fact  that  "  said  letter  was  received 
by  said  William  E.  Story,  2d,  who  thereafter  consented  that 
said  money  should  remain  with  the  said  William  E.  Story  in 
accordance  with  the  terms  and  conditions  of  said  letter."  And 
further,  "That  afterwards,  on  the  first  day  of  March,  1877, 
with  the  knowledge  and  consent  of  his  said  uncle,  he  duly 
sold,  transferred. and  assigned  all  his  right,  title  and  interest  in 
and  to  said  sum  of  $5,000  to  his  wife  Libbie  H.  Story,  who 
thereafter  duly  sold,  transferred  and  assigned  the  same  to  the 
plaintiff  in  this  action." 

W^e  must  now  consider  the  effect  of  the  letter,  find  the 
nephew's  assent  thereto.  AVere  the  relations  of  the  parties 
thereafter  that  of  debtor  and  creditor  simply,  or  that  of  trustee 
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and  cestui  que  trust  f  If  the  former,  then  this  action  is  not 
maintainable,  because  barred  by  lapse  of  time.  If  the 
latter,  the  result  must  be  otherwise.  No  particular  expressions 
are  necessary  to  create  a  trust.  Any  language  clearly  showing 
the  settler's  intention  is  sufficient  if  the  property  and  disposition 
of  it  are  definitely  stated.     (Lewin  on  Trusts,  55.) 

A  person  in  the  legal  possession  of  money  or  property 
acknowledging  a  trust  with  the  assent  of  the  cestui  qve  truMy 
becomes  from  that  time  a  trustee  if  the  acknowledgment  be 
founded  on  a  valuable  consideration.  His  antecedent  relation 
to  the  subject,  whatever  it  may  have  been,  no  longer  controls. 
(2  Story's  Eq.  §  972.)  If  before  a  declaration  of  trust  a  party 
be  a  mere  debtor,  a  subsequent  agreement  recognizing  the 
fund  as  already  in  his  hands  and  stipulating  for  its  investment 
on  the  creditor's  account  will  have  the  effect  to  create  a  trust. 
{Day  V.  Hoth,  18  N.  Y.  448.) 

It  is  essential  that  the  letter  interpreted  in  the  light  of 
surrounding  circumstances  must  show  an  intention  on  tlie  part 
of  the  uncle  to  become  a  trustee  before  he  will  be  held  to 
have  become  such  ;  but  in  an  effort  to  ascertain  the  construc- 
tion which  should  be  given  to  it,  we  are  also  to  observe  the 
rule  that  the  language  of  the  promisor  is  to  be  interpreted  in 
the  sense  in  which  he  had  reason  to  suppose  it  was  understood 
by  the  promisee.  {Whit^  v.  Iloyt,  73  N.  Y.  505,  511.)  At 
the  time  the  uncle  wrote  the  letter  he  was  indebted  to  his 
nephew  in  the  sum  of  $5,000,  and  payment  had  been  requested. 
The  uncle  recognizing  the  indebtedness,  wrote  the  nephew 
that  he  would  keep  the  money  until  he  deemed  him  capable 
of  taking  care  of  it.  He  did  not  say  "  I  will  pay  you  at  some 
other  time,"  or  use  language  that  would  indicate  that  the 
relation  of  debtor  and  creditor  would  continue.  On  the  con- 
trary, his  language  indicated  that  he  had  set  apart  the  money 
the  nephew  had  "  eai^ed  "  for  him  so  that  when  he  should  be 
capable  of  taking  care  of  it  he  should  receive  it  with  interest. 
He  said :  "  I  had  the  money  in  the  bank  the  day  you  were 
21  years  old  that  I  intended  for  you  and  you  shall  have  the 
money  certain."     That  he  had  set  apart  the  money  is  further 
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evidenced  by  the  next  sentence :  "  Now,  Willie,  I  don't  intend 
to  interfere  with  this  money  in  any  way  until  I  think  you  art 
capable  of  taking  care  of  it."  Certainly,  the  uncle  must  have 
intended  that  his  nephew  should  understand  that  the  promist 
not  "  to  interfere  with  this  money  "  referred  to  the  money  ia 
the  bank  which  he  declared  was  not  only  there  when  tli« 
nephew  became  21  years  old,  but  was  intended  for  hinL 
True,  he  did  not  use  the  word  "  trust,"  or  state  that  the  money 
was  deposited  in  the  name  of  William  E.  Story,  2d,  or  in  Ids 
own  name  in  trust  for  him,  but  the  language  used  must  hav« 
been  intended  to  assure  the  nephew  that  his  money  had  been 
set  apart  for  him,  to  be  kept  without  interference  until  ht 
should  be  capable  of  taking  care  of  it,  for  the  uncle  said  in 
substance  and  in  effect :  "  This  money  you  have  earned  much 
easier  than  I  did  *  *  *  you  are  quite  welcome  to.  I  had 
it  in  the  bank  the  day  you  were  21  years  old  and  don't  intend 
to  interfere  with  it  in  any  way  until  I  think  you  are  capable 
of  taking  care  of  it  and  the  sooner  that  time  comes  the  better 
it  will  please  me,"  In  this  declaration  there  is  not  lacking  a 
single  element  neei^ssary  for  the  creation  of  a  valid  trust,  and 
to  that  declaration  tlie  nephew  assented. 

The  learned  judge  who  wrote  the  opinion  of  the  General 
Term,  seems  to  have  taken  the  view  that  the  trust  was  executed 
during  tli6  life-time  of  defendant's  testator  by  payment  to  the 
nephew,  but  as  it  does  not  appear  from  the  order  that  the 
judgment  was  reversed  on  the  facts,  we  must  assume  the  facts 
to  be  as  found  by  the  trial  court,  and  those  facts  support  itE 
judgment. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment of  the  Special  Term  affirmed,  vdih  costs  payable  out  of 
the  estate. 

All  concur. 

Order  reversed  and  judgment  of  Special  Term  affirmed 
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Benjamin  Knower  et  al.,  Appellants,  v.  The  Central 
National  Bank,  Impleaded,  etc.,  Respondent. 

The  First  National  Bank  of  Paterson  et  al.,  Appel- 
lants, V.  The  Central  National  Bank,  Impleaded,  etc., 
Respondent. 

An  assignment  for  the  benefit  of  creditors  in  due  form  is  valid  as  between 
the  parties  to  it,  and,  upon  acceptance  of  the  trust  by  tiie  assignee,  he 
becomes  bound  to  execute  its  directions.  If  fraudulent  as  against  cred- 
itors, it  is  only  voidable  by  adjudication  at  their  election,  or  that  of 
aome  one  of  them,  and  until  an  attack  is  made  with  a  view^  to  such  a 
judicial  determination,  it  will  be  treated  as  valid  and  must  be  executed 
accordingly. 

Title  is  vested  in  the  assignee  for  the  purpose  merely  of  executing  the 
trust  in  the  manner  directed;  a  creditor,  paid  pursuant  to  such  direc- 
tions, receives  his  debt  through  the  execution  of  the  trust,  and  his  title 
is  supported  by  the  pre-existing  debt  upon  which  payment  has  been 
made,  pursuant  to  the  right  of  the  debtor  to  make  and  the  creditor  to 
receive  it. 

Payment,  therefore,  by  an  assignee  for  the  benefit  of  creditors,  to  a  pre- 
ferred creditor  of  the  assignor  of  the  amount  of  a  debt  honestly  due 
him,  pursuant  to  the  directions  in  the  assignment,  before  any  lien  has 
been  obtained  upon  the  fund,  is  effectual  to  vest  title  in  such  creditor  to 
the  money  so  paid,  although  the  assignment,  in  an  action  subsequently 
commenced,  is  adjudged  fraudulent  and  void  as  against  the  creditors. 

Hone  V.  Ilenriqiiez  (13  Wend.  240),  distinguished. 

The  mere  fact  of  knowledge  on  the  part  of  the  creditor  so  paid  of  the 
intent  of  the  debtor  to  defraud  his  other  creditors  by  the  disposition  of 
his  property  in  payment  of  the  debt,  docs  not  prejudice  the  right  of  the 
creditor  to  seek  and  obtain  payment. 

Mackie  v.  Cairns  (o  Cow.  547),  distinguished. 

Accordingly,  Juki,  that  the  rights  of  a  bank,  a  preferred  creditor,  were  not 
prejudiced  by  the  fact  that  after  the  making  of  the  assignment  and  with 
knowledge  of  the  fraudulent  intent  on  the  part  of  the  assignors,  it  obtained 
judgment  by  confession  from  tliem  for  the  amount  of  the  preferred  debt, 
issued  execution  thereon,  and  by  its  directions  the  sheriff  allowed  the 
assignee  to  sell  the  assigned  property,  and  returned  the  execution 
unsatisfied. 

In  an  action  by  a  creditor,  after  obtaining  a  judgment  setting  aside  such  an 
assignment  as  fraudulent,  against  a  preferred  creditor. who  had  been  paid 
the  amount  of  his  preferred  claim  by  the  assignee  before  the  bringing 
of  siiid  action  to  set  aside  the  assignment,  to  recover  back  the  money 
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paid,  held,  that  knowledge  on  the  part  of  defendant  at  the  time  of  the 
payment  that  a  suit  was  then  pending  in  behalf  of  creditors,  other  than 
the  plaintiffs,  to  set  aside  the  assignment,  did  not  prejudice  defendant; 
that  such  other  action  was  in  its  effect  and  result  only  available  to  the 
plaintiffs  therein. 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeals  from  final  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
orders  made  July  9,  1889,  which  affirmed  interlocutory 
judgments  entered  upon  orders  of  Special  Term  sustaining 
demurrers  to  the  complaints  in  the  actions  above  entitled. 

The  main  and  ultimate  purpose  of  the  actions  was  to  require 
the  defendant  bank  to  refund  a  sum  of  money  received  by 
it  from  the  assignee  for  the  benefit  of  creditors  of  Ilalstead, 
Haines  &  Co. 

To  sup|X)rt  such  relief  in  behalf  of  the  plaintiffs  in  the 
first  action,  it  was  alleged  in  the  complaint  that  in  July, 
1884,  Ilalstead,  Ilaines  &  Co.,  being  possessed  of  a  stock  of 
goods  of  the  value  of  $450,000,  and  other  property,  made  to 
one  May  a  general  assignment  for  the  alleged  benefit  of  their 
creditors,  and  by  it  directed  the  assignee  to  pay  a  large 
number  of  preferred  debts  amounting  to  about  $409,000, 
among  which  was  the  claim  of  the  defendant  bank  amounting 
to  $40,000 ;  that  on  or  about  the  17th  day  of  October,  1884, 
that  sum  was  paid  by  him  to  such  bank ;  that  on  September 
20  and  October  18,  1884,  the  plaintiffs  recovered  judgments 
against  Halsted,  Ilaines  &  Co.,  upon  which  executions  were 
issued  ftnd  returned  unsatisfied ;  that  in  January,  1885,  actions 
were  commenced  by  the  plaintiffs  against  such  assignors  and 
assignee  to  set  aside  the  assignment  upon  the  ground  that  it 
was  made  with  intent  to  hinder,  delay  and  defraud  the  cred- 
itors of  the  assignors;  and  that  on  December  twelfth  and 
thirteenth,  judgments  in  such  actions  were  obtained  and 
entered,  setting  aside  the  assignment  on  that  ground.  Plain- 
tiffs further  alleged  on  information  and  belief,  that  after 
having  made  the  assignment  with  such  fraudulent  intent 
and  in  August,  1884,  Halsted,  Haines  &  Co.,  in  furtherance 
SiCKELs— Vol.  LXXIX.        70 
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of  such  fraudulent  design  colluded  with  the  creditors  whose 
claims  wer^  preferred,  by  which  each  of  them,  including  the 
defendant  bank,  with  full  knowledge  of  the  fraudulent  design 
of  Halsted,  Haines  &  Co.,  and  with  like  design  on  their  part, 
obtained  judgments  against  Halsted,  Haines  &  Co.  for  their 
claims  so  preferred,  it  being  confessed  by  them  in  favor  of 
such  bank ;  that  executions  were  issued  upon  such  judgments- 
to  the  sheriff,  requiring  him  to  seize  and  hold  the  assigned 
property  and  thereby  secure  the  same  from  the  efforts  of  the 
unpreferred  creditors  to  secure  thereout  their  demands  and  to 
enable  the  assignee  to  sell  under  the  assignment ;  and  that  the 
sheriff,  acting  upon  the  instructions  of  the  preferred  creditors, 
allowed  the  assignee  to  sell  the  property  under  the  assign- 
ment,  which  he  did,  and  the  executions  were  returned  unsatis- 
fied. The  plaintiffs  also  alleged  that  at  the  time  the  defend- 
ant bank  received  payment  of  the  amounts  of  its  preference 
a  suit  commenced  in  September,  1884,  in  favor  of  parties 
named  (other  than  any  of  these  plaintiffs),  creditors  of  Haktead, 
Haines  &  Co.,  to  set  aside  the  assignment  upon  the  ground  before 
mentioned,  was  pending ;  and  that  the  defendant  bank  knew 
of  its  existence  and  object,  and  that  in  January,  1888,  judg- 
ment was  therein  entered  setting  aside  the  assignment  Then 
followed  the  allegation  that  the  assignment  was  made  by 
Halsted,  Haines  &  Co.,  with  intent  to  hinder,  delay  and  defraud 
their  creditors  including  the  plaintiffs,  who  were  such  at  the 
time  it  was  made. 

The  complaint  in  the  other  action  does  not  allege  the  recov- 
ery of  any  judgment  by  plaintiff  setting  aside  the  assignment. 
Nor  is  it  there  claimed  that  the  defendant  bank  was  in  any 
way  connected  with  any  fraud  in  the  assignment  or  its  execu- 
tion. In  other  respects  the  complaint  is  substantially  the  same 
as  in  the  action  first  mentioned.  One  of  the  grounds  of 
demurrer  in  each  was  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

John  J,  Adam^  for  appellants.  The  plea  that  there  is  a  defect 
of  parties  defendant,  in  that  neither  the  assignee  nor  his  substitute 
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are  made  parties  defendant,  is  untenable.     (  Wheeler  v.  Whe- 
don,  9  How.  Pr.  293 ;  Hammond  v.  H.  Co.,  20  Barb.  381 ; 
Loos  V.  Wilkinson,  110  N.  Y.  210  ;  Starin  v.   Kelly,  88  id. 
418;  Hillman  v.  Hillman,  14   How.  Pr.  456;  Code   Civ. 
Pro.  §  452  ;  Wallace  v.  Eaton,  5  How.  Pr.  99  ;  Wing^.  BuU, 
38  Hun,  291.)    The  fourth  ground  of  demurrer  that  the  com- 
plainants have  not  legal  capacity  to  8ue,  for  the  reason  that 
the  cause  of  action,  if  any,  is  vested  in  the  receiver  mentioned 
in  the  complaint  is  untenable.     {Hunt  v.  Wolfe,  2  Daly,  303  ; 
Gere  v.   Gibhle,  17  How.  Pr.  31 ;  BenneU  v.  McGuire,  5 
Lans.  187 ;  Conger  v.  Sands,  19  How.  Pr.  10 ;  BarUy  v. 
Belmont,  10   Abb.  [N.  S.]  370;    Cassilaer  v.   Simmons,  8 
Paige,  273  ;  Fincke  v.  Fnnkc,  25  Hun,  616  ;  Foster  v.  Town- 
send,  68  N.  Y.  203  ;  Kieney  v.  //.  Ins,  Co.,  71  id.  401 ;  Green 
V.  Bostivick,  11  Sandf.  Ch.  565 ;  Wright  v.  Nostrand,  94  N. 
Y.  42 ;  Bostxcick  v.  Menck,  46  id.  383  ;  C.  C.  Bank  v.  ^i%, 
19  id.  369.)     The  complaint  alleges:  "That  the  assignment 
was  made'  with  intent  to  hinder,  delay  and  defraud  the  credit- 
ors of  the  assignors,  including  these  plaintiffs."     It  also  alleges 
tliat  the  money  sought  to  be  re/covered  was  paid  to  the  defend- 
ant creditors  out  of  the  proceeds  of  the  assigned  estate  and 
Tinder  and  by  virtue  of  the  preference  contained  in  the  fraudu- 
lent instruments  and  not  otherwise.      These  allegations  are 
sufficient  and  proper.     [Piatt  v.  Mead,  9  Fed.  Kep.  98 ;  Mor- 
gan V.  Bogue,  7  Neb.  429  ;  Mott  v.  D\inn,  10  How.  Pr.  225  \ 
Rathlun  V.  Plainer,  18  Barb.  272 ;  Loos  v.  Wilkinmn,  110 
N.  Y.  210 ;  Starin  v.  Kelly,  88  id.  418.)     A  creditor  can 
recover  money  paid  under  an  instrument  admitted  to  have  been 
executed  to  defraud  him.      (Bump,  on  Fraud.  Conv.  352  ;. 
Chapin  v.  Thompson,  89  N.  Y.  270 ;  Dudley  v.  Danforth, 
61  id.  626.)     An  assignment  by  a  debtor,  whether  solvent  or 
insolvent,  of  all  his  property  to  trustees  for  the  benefit  of  his 
creditors  is  void  if  made  with  intent  on  the  part  of  the  assignor 
alone  to  hinder,  delay  and  defraud  his  creditors,  without  refer- 
ence to  the  intent  on  the  part  of  the  assignee  or  the  creditors. 
[Knapp  V.  McGoioan,  96  N.  Y.  88  ;  Tiemeyer  v.  Txumquist, 
86  id.  522 ;  Rathlun  v.  Platmr,  18  Barb.  272 ;  0.  Bank 
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V.  Olcott,  46  K  Y.  19.)  The  assignment  being  fraudulent  and, 
therefore,  void,  the  property  remained  and  still  remains,  as  to 
these  appellants,  the  property  of  the  assignors,  and  the  lien 
created  by  this  action  is  upon  that  property  although  in  the 
possession  of  the  respondent.  (Austin  v.  Bell,  20  Johns.  451 ; 
Hone  V.  Henriqu^z,  13  Wend.  240 ;  Alhert  v.  Back,  19  J.  &  S. 
550 ;  Washhury  v.  BrooTcSy  7  Wheat.  379.)  The  general  or 
so-called  general  assignment  was  not  as  to  these  appellants  valid 
at  the  time  of  the  payment  to  the  respondents.  {Loos  v.  Wil- 
Jcimon,  110  N.  Y.  214;  PeopU  v.  Chalmers,  60  id.  159; 
Lawrence  v.  Boulc,  33  id.  323;  Wehb\,  Daggett,  2  Barb.  9; 
Billings  v.  Russell,  101  N.  Y.  231 ;  Coliurn  v.  Morton,  26 
How.  Pr.  105  ;  Po7id  v.  Oornstock,  20  Hun.  492 ;  Mackie  v. 
Cairns,  5  Cow.  547 ;  Bump  on  Fraud.  Conv.  352.)  The  assign- 
ment must  stand  as  a  whole  or  not  at  all.  {Boyd  v.  Durdap, 
1  Johr)6.  Ch.  482 ;  O'Neill  v.  Solman,  25  How.  Pr.  247 ; 
Bump  on  Fraud.  Conv.  366,  367 ;  0.  L.  it  C  Bank  v.  Talcott, 
19  N".  Y.  148.)  The  assignee  is  accountable  for  and  bound  to 
refund  moneys  which  he  has  received  as  a  preferred  creditor. 
{Riggs  V.  Murray,  2  Johns.  Ch.  565,  582 ;  Mitchell  v.  Van 
Bureiu  28  X.  Y.  300 ;  U.  Bank  v.  Brush,  36  id.  631 ;  Bost- 
wick  V.  Beher,  10  Abb.  Pr.  197 ;  Coope  v.  Boichs,  42  Barb. 
87;  Rathhun  v.  Plainer^  18  id.  272;  G,  Bank  v.  Bank  of 
Batama,  43  Hun,  295  ;  Van  Nest  v.  Toe,  1  Sandf.  Ch.  16  ; 
Hone  wllenrtqu^z,  13  Wend.  240;  Chapin\,  Thompson,  89 
X.  Y.  280.)  It  is  the  Statue  of  Frauds  to  which  we  must  look 
to  determine  the  relative  rights  of  the  plaintiffs  and  the 
defendants,  and  we  submit  that  the  natural  and  most  unstrained 
construction  of  the  statute  sustains  the  view  contended  for 
througliout  by  the  appellant  —  that  a  creditor  as  to  his  anteced- 
ent debt  claiming  under  a  general  assignment  declared  void  for 
fraud  is  not  a  purchaser  for  value  without  notice  within  the 
meaning  of  that  statue.  {Schovill  v.  Sh^^,  36  Hun,  167;  In 
re  Howe,  1  Paige,  126;  Seymour  v.  Wilson,  19  N.  Y.  420; 
Wood  V.  Tiobinson,  22  id.  568  ;  Van  Hoesen  v.  Radcliff,  17  N". 
Y.  583 ;  Birdseye  v.  Ray^  5  Den.  626  ;  Anderson  v.  Roberts, 
18  Johns.  513;  Starhi  v.  lulhj,  SS  N.  Y.  418;  Lmos  v.  Wil. 
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Hnsany  110  id.  210 ;  Leitch  v.  Ilollister^  4  id.  211 ;  Dunham 
V.  Whitehead,  21  id.  313;  Tiffany  v.  Warner,  37  Barb.  464; 
Rathbun  v.  Plainer,  18  id.  272.) 

George  A.  Strong  for  respondent.  The  novelty  of  the  claim 
advanced  by  plaintiff  is  itself  a  strong  argument  against  its 
validity.  {Flack  v.  Stat^,  95  N.  Y.  468 ;  Mowry  v.  Feet,  88 
id.  457;  Fyan  v.  N.  Y.  C,  R  F.  Co,,  35  id.  216;  Eearle  v. 
Greenhank,  3  Atk.  710.)  There  are  authorities  which  really 
in  principle  cover  and  control  the  case  at  bar.  {Murphy  v. 
Br^ggs,  89  N.  Y.  446 ;  Seymour  v.  WiUon,  19  id.  417 ;  112  U. 
S.  593 ;  Fond  v.  Comstock,  20  Hun,  494 ;  Collumh  v.  Read, 
24  K  Y.  515;  SidUvanY,  Miller,  106  id.  643,  644;  Wake- 
man  V.  Graver,  4  Paige,  42,  43 ;  A^nes  v.  Blunt,  5  id.  22,  23 ; 
ButUr  V.  Stoddard,  7  id.  166.)  The  theorj''  of  this  action  is 
not  consistent  \^4th  sound  principles.  {Collumh  v.  Read,  24 
K.  Y.  515  ;  Murphy  v.  Briggs,  89  id.  453  ;  Cramer  v.  Blood, 
57  Barb.  155 ;  48  N.  Y.  684 ;  Iiujlehart  v.  T.  L  Hotel,  109  id. 
463.)  The  original  assignee  is  a  necessary  party  defendant. 
{Murphy  v.  Riggs,  89  N.  Y.  446 ;  Collumh  v.  Read,  24  id. 
515 ;  Jackson  v.  Andreics,  98  id.  675.)  The  decree  setting 
aside  the  assignment  is  in  no  way  binding  upon  the  Central 
Xational  Bank.  {Feople  v.  Supervisors,  34  N.  Y.  269 ;  Slo- 
cum  V.  Clark,  2  Hill,  476;  Ferriss  v.  N,  A,  Ins.  Co,,  1  id. 
74.)  The  averments  in  the  complaint  do  not  show  any  fraud  in 
the  assignment  or  on  the  part  of  the  assignors,  much  less  any 
fraud  on  the  part  of  the  Central  National  Bank.  (  Wood  v. 
Amory,  105  N.  Y.  282  ;  Cohn  v.  Goldman,  76  id.  284;  Rich  v. 
N.  Y.  C.  cfe  //.  R.  R.  R,  Co,,  87  id.  394  ;  a  CaUaghan  v.  Cro- 
nan,  121  Mass.  114.)  The  action  brought  by  creditors,  other 
than  these  plaintiffs,  to  set  aside  the  assignment,  can  have  no 
weight  in  the  case  at  bar.  {Bostwich  v.  Menck,  40  N. Y.  383.) 
A  demurrer  will  lie  to  a  complaint,  though  it  state  a  good 
cause  of  action,  if  it  also  state  facts  constituting  a  defense. 
{Calvow.  Bavies,  73  X.  Y.  211 ;  Broome  v.  Taylor,  76  id.  564.) 

Bradley,  J.  This  controversy  presents  the  question  whether 
or  not  a  creditor  of  an  assignor  for  the  benefit  of  creditors  can 
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retain  the  money  paid  to  him  by  the  assignee  pursuant  to  the 
direction  in  the  assignment,  as  against  another  creditor,  who 
by  action  subsequently  brought  succeeds  in  setting  aside  the 
assignment  as  fraudulent  against  the  creditors  of  the  assignor. 
It  is  urged  on  the  part  of  the  plaintiffs  that  the  creditor, 
receiving  payment  of  his  debt  from  the  assignee,  takes  it  sub- 
ject to  the  condition  that  the  assignment  remains  effectual ; 
and  that  when  the  assignment  falls,  the  title  of  the  creditor  to 
the  money  so  paid  him  pursuant  to  its  direction  fails ;  and 
that,  for  the  purpose  of  the-  remedy  of  the  attacking  creditors, 
the  money  so  paid  must  be  treated  as  part  of  the  estate  of  the 
debtor  to  be  accounted  for  by  the  creditor  receiving  it  This 
proposition  is  founded  upon  the  assumption  that  he  receives 
the  payment  and  takes  the  money  through  the  title  vested  by 
the  assignment  in  the  assignee,  and  not  otherwise. 

It  is  a  familiar  rule  that  a  debtor  may  voluntarily  pay  such 
of  his  creditors  as  he  pleases,  and  they  may  take  payment  to 
the  exclusion  of  othere,  and  thus  exhaust  all  his  property. 
And  at  the  time  the  one  in  question  was  made,  an  insolvent 
debtor  might  legitimately  accomplish  the  same  thing  by  means 
of  a  preferential  assignment  of  his  entire  property  for  the 
beneiit  of  his  creditors.  Although  this  necessarily  had  the 
effect  to  withdraw  his  estate  from  the  ordinary  legal  process, 
and  thus  operated  to  hinder  the  creditors  in  the  collection  of 
their  debts,  it  was  valid  if  made  in  good  faith,  and  did  not 
unnecessarily  by  its  directions  delay  the  appropriation  of  the 
assigned  property  to  the  payment  of  creditors  in  the  order 
provided  for  by  the  assignment.  When  the  trust  ifi  accepted 
by  the  assignee,  he  may  be  compelled  to  execute  its  directions, 
and  it  is  irrevocable  by  the  assignor.  And  the  question 
whether  or  not  an  assignment  is  fraudulent  in  fact  as  against 
tiie  creditors  of  the  assismor,  is  not  important  for  the  purposes 
of  the  execution  of  it  by  the  assignee,  unless  an  attack  by  action 
is  made  upon  it  by  them  or  some  of  them.  Until  then  his  duty 
to  proceed  in  its  execution  continues.  And  consistently  with  ' 
that  duty  he  is  entitled  to  have  allowed  to  him  all  payments 
before  then  made  by  him  of  and  upon  debts  of  the  assignor  in 
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accordance  with  the  instructions  given  by  the  terms  of  the 
assignment.  {Ames  v.  Blunt^  5  Paige,  15 ;  CoUumb  v.  Eead^  24 
N.  Y.  505 ;  Pond  v.  Comstoclc,  20  Hun,  492 ;  87  N.  Y.  627.) 
All  the  creditors  of  the  debtor  are  entitled  to  payment  of 
their  lawful  cl^ms  against  him  if  his  property  is  suflScient  to 
pay  them ;  and  those  given  a  preference  by  his  assignment  are 
entitled  to  payment  by  force  of  the  directions  contained  in  it, 
while  the  assignee  is  at  liberty  to  execute  them.  The  title  is 
vested  in  an  assignee  for  the  purpose  merely  of  executing  the 
trust  in  the  manner  directed,  and  essentially  so  to  enable  him 
to  do  it.  And  when  payment  is  made  by  an  assignee  to  the 
creditor  pursuant  to  such  directions,  the  latter  receives  the 
fund  from  the  debtor  through  the  execution  of  the  trust,  and 
his  title  is  supported  by  the  pre-existing  debt  upon  which  pay- 
ment is  made  pursuant  to  the  right  of  the  debtor  to  make  and 
the  creditor  to  receive  it.  By  the  commencement  of  an  action 
in  equity  by  a  judgment  creditor  to  reach  the  property  of  his 
debtor,  he  obtains  a  lien  upon  the  choses  in  action  and  equit- 
able interests  of  the  latter,  which  lien  becomes  effectual  upon 
the  recovery  of  judgment  for  the  relief  sought.  {Earaeston 
V.  Lyde,  1  Paige,  637 ;  Eager  v.  PAce,  2  id.  333.)  This  rule 
is  not  to  the  same  extent  appUcable  to  property  subject  to  levy 
of  execution.  {Albany  City  Bank  v.  Scliermerhom^  Clark, 
297 ;  Davenp(/rt  v.  Kelly,  42  N.  Y.  193.)  No  action  affect- 
ing this  case  in  which  any  of  these  plaintiffs  were  parties  or 
represented  as  such,  was  brought  until  after  payment  was 
made  to  the  defendant;  and  no  lien  by  relation  to  a  time 
prior  to  that,  was  acquired  by  them  on  the  fund  so  paid.  They 
must  rest  their  claim  to  recover,  upon  the  position  that  because 
the  assignment  was  fraudulent  as  against  the  creditors  of  the 
assignor,  the  title  to  the  money  paid  never  passed  to  the  defend- 
ant, but  remained  in  the  debtor.  It  is  true  that  the  theory 
upon  which  property  fraudulently  assigned  is  reached  by  a 
creditor,  on  adjudication  to  that  effect,  is  that  title  has  not 
passed  from  the  assignor ;  and  such  is  the  ground  upon  which 
a  levy  of  execution  upon  assigned  property  is  effectually  sup- 
ported.    It  may  be  observed  that  an  assignment  being  valid 
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between  the  parties  to  it  is,  if  fraudulent  as  against  creditors, 
only  voidable  by  adjudication  at  their  election,  or  that  of  some 
or  one  of  them ;  and  unless  an  attack  is  made  with  a  view  to  such 
judicial  determination,  it  will  be  treated  as  valid  and  must  be 
executed  accordingly.  And  when  faithfully  executed  by  the 
assignee  without  such  challenge  by  any  creditor,  it  is  difficult 
to  see  any  sound  principle  upon  which  the  results  should  be 
subverted.  Diligence  may  defeat  its  execution,  but  to  hold 
that,  so  far  as  the  trust  has  been  performed,  no  rights  have 
been  eilectually  taken  from  it,  would  render  it  unsafe  for  any 
creditor  to  accept  payment  otherwise  than  by  force  of  adjudi- 
cation,  or  after  the  validity  of  an  assignment  is  in  that  mamier 
estabhshed.  It  is,  however,  urged  that  an  antecedent  debt 
does  not  furnish  a  supporting  consideration  for  money  paid  to 
enable  the  receiving  creditor  to  retain  it  as  against  another 
who  proceeds  upon  or  successfully  for  an  adjudication  of  the 
invalidity  of  an  assignment  pursuant  to  which  the  payment  is 
made.  It  is  not  seen  that  the  doctrine  sought  to  be  applied  in 
its  relation  to  the  transfer  of  property  necessarily  aids  the 
plaintiffs.  The  sale  of  property  to  a  creditor  in  payment  of  a 
debt,  and  taken  by  the  latter  solely  for  the  purpose  of  sneh 
payment,  cannot  be  defeated  by  another  creditor  by  reason  of 
the  fraudulent  intent  on  the  part  of  the  vendor,  although  the 
purchaser  was  cognizant  of  such  intent  of  the  vendor.  {Dndley 
V.  Danforth,  61  X.  Y.  02(k)  And  while  the  sale  to  the 
creditor  lias  in  the  debt  due  him  a  valuable  consideration  for 
its  support,  he  will  not,  without  the  aid  of  some  new  considerar 
tion  be  treated  as  a  honajide  ])urchaser  in  such  sense  as  to 
take  title  paramount  to  a  prior  equity  or  lien  existing  in  favor 
of  another.  {Roy  v.  Blrdseye^  5  Denio,  G19  ;  Wood  v.  Bob- 
inson,  22  N.  Y.  567;  Seymour  v.  Wihon,  19  id.  421.)  This 
doctrine  would  be  applicable  to  the  case  at  bar  if  the  plaintiffs 
had  acquired  a  lien  on  the  fund  or  the  property  producing  it, 
prior  to  the  time  the  payment  was  made  to  the  defendant 
bank.  But  the  contrary  is  the  fact ;  and  at  that  thne  the 
equity  of  the  defendant  was  equal  to  that  of  plaintiffs.  The 
title  of  the  defendant  to  tlie  money  paid  upon  its  claim  did 
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not  depend  for  support  upon  that  of  the  assignee,  as  would  be 

the  case  of  a  stranger  taking  a  transfer  of  property  from  the 

trustee,  but  the  payment  was  a  performance  of  the  directions 

of  the  assignor  in  his  assignment,  and   by   force   of   those 

directions  the  fund  passed  from  the  assignor  through  the  act 

of  the  assignee  to  the  defendant  in  discharge  of  the  debt  due 

to  it,  and  it  would  seem  that  the  latter  could  rest  upon  its 

right  to  take  the  money  paid  and  retain  it,  supported  by  title, 

as  eilectually  as  if  it  had,  without  the  aid  of  an  assignee,  been 

paid  to  him  directly  by  the  debtor.     {JVat  B.  cfe  D.  Bank  v* 

JTubbeUy  117  N.  Y.  397.)     This  view  is  not  inconsistent  with 

the  fact  that,  when  an  assignment  is  set  aside,  the  functions 

of  the  assignee  cease  and  the  entire  provisions  of  the  instrument 

fall.     By  reason  of  tlie  voidable  rather  tlian  the  void  nature 

of  such  an  instrument,  and  of  the  fact  that  it  is  valid  between 

the  parties  to  it,  the  instructions  given  by  it  remain  effectual, 

and  the  execution  of  them  may  proceed  until  interrupted  by 

so!ne  legal  process  or  proceeding  having  that  effect.     The  view 

here  taken  is  that  the  invalidity  of  the  assignment  established 

in  the  subsequent  actions  of  the  plaintiffs,  did  not  have  the 

effect  to  restore  the  fund  paid  to  the  defendant  to  the  estate 

of  the  debtor  for  the  purpose  of  relief  in  their  behalf,  nor  was 

it  subject  to  any  lien  in  their  favor  as  creditors  of  the  assignor. 

Our  attention  is  called  to  no  adjudicated  case  presenting  this 

precise  question,  but  Murphy  v.  Briggs  (89  N.  Y.  446)  has 

analogously   in   principle   some   application  to   the   subject. 

There  a  debtor  conveyed  real  estate  in  fraud  to  his  creditors, 

and  at  his  request  the  grantee  made  a  mortgage  upon  the 

premises  to  a  creditor  of  the  grantor  to  secure  the  payment  of 

a  debt  due  from  the  latter  to  the  mortgagee.     The  position 

was  taken  by  the  attacking  creditors,  there  as  here,  that  as  the 

deed  was  set  aside  there  was  no  title  in  the  grantee  to  support 

the  mortgage.     But  the  court  held  in  effect  that  the  security 

for  the  payment  of  the  debt  was,  in  legal  effect,  furnislied  by 

the  grantor  through  his  grantee,  who  then  being  apparently 

vested  with  the  legal  title,  wa«  the  instrument  to  execute  the 

mortgage,  and  that  the  mortgagee  had,  in  the  debt  which  it 
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was  given  to  secure,  a  valuable  considemtion.  In  that  case  the 
mortgage  was  dependent  for  its  support  upon  title  in  the  mort- 
gagor, while  in  the  present  one  the  payment  may  have  been 
effectually  made  upon  the  mere  instructions  or  directions  of 
the  debtor  given  to  a  person  appointed  by  him  to  make  it, 
unaided  by  title  in  the  person  executing  such  directions.  The 
nature  of  the  relation  between  an  assignor  and  assignee  for 
tlie  benefit  of  creditors  is  not  one  of  contract,  but  the  assignee 
takes  his  position  as  such  by  appointment ;  and  because  the 
assignor,  after  making  such  assignment  embracing  his  direc- 
tions, ceases  to  have  any  dominion  over  the  property,  any  suc- 
cessor to  the  assignee  on  his  retirement  by  resignation  or 
otherwise  from  the  trust  can  only  be  appointed  by  the  court. 
This  has  no  essential  bearing  upon  the  question  here  further 
than  it  tends  to  illustrate  the  fact  that  the  title  is  given  to  the 
assignee,  simply  to  enable  him  to  execute  the  directions  of  the 
assignor  embraced  in  the  instrument  by  which  he  is  appointed. 
The  fact,  as  has  been  held,  that  the  assignee  cannot,  as  against 
a  creditor  successfully  attacking  an  assignment,  retain  moneys 
in  payment  of  a  preferred  debt  due  from  the  debtor  to  him, 
or  to  a  firm  of  which  he  is  a  member,  is  not  inconsistent  with 
the  right  of  another  creditor  to  hold  that  paid  to  him  upon  a 
debt  due  him  from  the  assignor.  The  reason  for  this  differ- 
ence evidently  arises  out  of  the  relation  of  the  assignee  as  a 
party  to  the  instrument  creating  a  trust,  and  who  is  charged 
with  its  execution ;  and  theroetically  his  right  to  funds  which 
he  is  authorized  by  the  assignment  to  take  and  apply  to  his 
own  use,  is  not  entirely  perfected  until  his  account  of  the  exe- 
cution of  the  trust  is  rendered  and  in  some  manner  approved 
or  established.  This  rule  is  generally  applicable  to  trustees, 
and  by  statute  is  applied  to  executors  and  administrators  who 
have  claims  against  the  estates  represented  by  them. 

In  Hofie  V.  Uemnquez  (13  Wend.  240)  the  question  had 
relation  to  the  claim  of  right  by  a  creditor  to  set  off  his  debt 
against  the  proceeds  of  property  placed  by  the  assignor  in  his 
hands  to  sell.  The  assignment  was  adjudged  fraudulent  and 
void  and  it  was  properly  held  he  could  not  make  the  set-off. 
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His  was  not  a  case  of  payment,  and  he  had  no  claim  of  title. 
The  question  here  did  not  arise  in  that  case.  These  views 
lead  to  the  conclusion  that  payment  by  the  assignee  to  a  cred- 
itor of  the  assignor  of  the  amount  of  the  debt  due  hhn  pursu- 
ant to  the  directions  in  the  assignment  before  any  lien  is 
obtained  upon  the  fund,  is  effectual  to  vest  title  in  such 
creditor  to  the  money  so  paid,  although  the  assignment  is,  in 
an  action  subsequently  commenced,  adjudged  fraudulent  and 
void  as  against  the  creditors  of  the  assignor. 

We  have  thus  far  proceeded  upon  the  assumption  that  the 
defendant  had  not  in  any  manner  participated  in  the  fraud 
<5harged  against  the  assignor. 

The  allegations  in  the  complaint  in  the  Knower  action 
charging  the  collusion,  after  the  assignment  was  made,  of  the 
assignors  with  the  defendant  and  other  preferred  creditors, 
resulting  in  judgments  and  executions,  and  finally  a  sale  of 
the  property  by  the  assignee  and  the  return  of  the  executions 
unsatisfied,  would  be  effectual  to  support  the  action  if  the 
validity  of  the  defendant's  debt  against  the  assignor  were 
challenged  by  any  allegation  in  the  complaint.  But  in  con- 
sidering the  question  arising  upon  the  charge  referred  to,  it 
must  still  be  assumed  that  such  debt  was  honestly  due  from 
the  assignor  to  the  defendant.  This  charge  had  relation  only 
to  transactions  after  the  assignment  was  made ;  and  was  to 
the  effect  that  the  defendant,  with  knowledge  of  the  fraudu- 
lent design  of  the  assignor,  was  seeking  to  obtain  payment  of 
the  debt  due  to  it  The  only  allegation  tending  to  show  a 
purpose  to  prejudice  other  creditors  was  that  the  defendant  and 
such  other  preferred  creditors  directed  the  sheriff  to  seize  and 
hold  the  assigned  property  upon  the  executions,  and  "  thereby 
secure  the  same  from  the  just  and  legal  efforts  of  the  unpre- 
f  erred  creditors  to  secure  payment  tliereout  of  their  just  demands 
against  the  same,  and  to  enable  the  said  assignee  to  sell  and  dis- 
pose of  the  same  under  said  alleged  general  assignment."  '  No 
inference  necessarily  arises  from  such  allegation  that  the 
defendant  acted  with  any  purpose  other  than  to  secure  the 
payment  of  its  own  debt ;  and  with  that  view  it  was  at  liberty 
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to  procure  confession  by  the  assignor  of  judgment,  issue  exe- 
cution and  direct  the  sheriflE  to  levy  it  on  the  property.  And, 
as  has  already  been  observed,  the  mere  fact  of  knowledge  on 
the  part  of  a  creditor  of  the  intent  of  his  debtor  to  defraud 
his  creditors  by  the  disposition  of  his  property  to  pay  or  in 
payment  of  the  debt  due  from  him  to  the  former,  does  not 
prejudice  the  right  of  the  creditor  to  seek  and  obtain  payment. 
Tlie  case  of  Mackie  v.  Calms  (5  Cow.  547)  has  no  necessary- 
application  to  this  branch  of  the  present  case.  There  the 
assignor,  after  making  a  general  assignment  for  the  benefit  of 
creditors,  which  by  reason  of  trusts  reserved  for  his  benefit 
was  apparently  fraudulent  as  against  his  creditors,  confessed  a 
judgment  to  the  assignees,  as  such,  while  the  assignment 
remained  valid  between  the  parties  to  it.  The  assignment  and 
judgment  were  held  to  be  fraudulent  as  against  the  creditors. 
The  judgment  so  confessed  and  taken  was  intended  to  be 
resorted  to  only  in  the  event  the  asMgnment  should  be  adjudged 
invalid,  and  in  the  meimtime  the  purpose  of  the  assignees  was 
to  proceed  in  execution  of  the  assigmnent  The  result  of  the 
final  determination  was  that  the  judgment  was  infected  with 
the  same  vice  as  was  the  assignment  itself.  In  the  present  case 
the  confession  of  judgment  was  to  a  creditor  and  founded  upon 
a  valid  debt.  And  it  must  be  assumed  tliat  the  defendant 
took  it  for  its  own  benefit.     This  it  had  a  right  to  do. 

It  is  not  seen  how  knowledge  of  the  defendant  at  the  time  of 
the  receipt  of  payment  of  its  debt,  that  a  suit  was  then  pending 
in  behalf  of  parties  other  than  any  of  the  plaintiflEs  here  to  set 
aside  the  assignment,  can  aid  the  plaintiffs  or  as  against  them 
prejudice  the  defendant.  The  other  action  referred  to  was  in 
its  effect  and  result  available  only  to  the  parties  plaintiff  in 
it,  and  for  the  purpose  and  to  the  extent  of  their  claim  only, 
against  the  assignor  would  the  adjudication  in  their  favor  set 
aside  the  assignment.     {BostwicTc  v.  Menck^  40  N.  Y.  383.) 

There  is  no  other  question  requiring  consideration. 

The  judgments  should  be  affirmed, 

AU  concur. 

Judgments  affirmed. 
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124         666' 
William  L.  Whittemoke,  as  Administrator,  etc..  Appellant,   el73      *4«6 

V.  The   Judd   Linseed  and  Sperm   Oil  Company  et  al., 

Respondents. 

Where  a  release  of  one  of  two  joint  debtors  contains  an  express  provision 
that  it  shall  not  affect  or  impair  the  claim  of  the  creditor  against  the 
other  debtor,  the  latter  is  not  discharged. 

An  undivided  part  of  a  demand  may  be  sold  and  transferred^  and  if  all  the 
owners  of  the  demand  unite  in  a  suit  upon  it  the  fact  of  the  assignment 
constitutes  no  defense. 

Defendant,  the  J.  L.  &  S.  Oil  Co.,  brought  an  action  upon  an  alleged  joint 
claim  against  T.  &  H.  T.  alone  defended,  denying  any  liability  on  his 
part.  The  action  was  determined  in  favor  of  the  plaintiff  therein;  one 
roll  was  filed,  but  separate  judgments  were  entered  against  the  defend- 
ants for  different  amounts,  the  one  against  T.  being  the  greater  by  the 
amount  of  the  costs  and  interest.  In  an  action  to  restrain  the  collection 
of  the  judgment  against  H. ,  held,  that  the  judgments  could  not  be  consid- 
ered as  joint;  and  that  a  release  of  T.  did  not,  in  the  absence  of  any  claim  of 
payment  by  either  debtor,  affect  the  right  of  the  judgment  creditors 
as  against  H. 

Also  held,  that  the  judgment  against  T.  could  be  separately  assigned  with- 
out affecting  the  rights  of  the  creditor  as  against  H. 

(Argued  March  12.  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  June  2,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  collection  of  a  judg- 
ment recovered  against  Henry  W.  Hubbell  by  the  Judd  Lin- 
seed, and  Sperm  Oil  Company,  and  to  have  it  adjudged  that 
such  judgment,  so  far  as  it  was  a  claim  or  demand  against 
Hubbell,  was  satisfied  and  discharged. 

Hubbell  died  pending  the  litigation,  and  the  action  was  con- 
tinued by  his  administrator. 

It  appeared  that  Hubbell  and  one  Kobert  L.  Taylor,  who 
had  been  engaged  in  various  joint  enterprises,  became  insol- 
vent in  1867,  and  made  a  joint  assignment  of  their  joint  estate 
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and  separate  assignments  of  their  individual  estates  to  assignees 
for  the  benefit  of  creditors. 

The  oil  company  had  a  claim  against  them  upon  which 
Taylor  denied  any  liability,  and  after  making  an  agreement 
with  the  assignees  to  compromise  said  claim,  so  far  as  Taylor 
was  concerned,  for  fifty  cents  on  the  dollar  in  case  it  estab- 
lished Taylor's  liability  therefor,  brought  an  action  thereon 
against  both  parties. 

Taylor  alone  defended  and  the  action  against  him  was  tried 
and  resulted  in  favor  of  the  oil  company,  whereupon  judgment 
was  entered.  But  one  roll  was  filed.  The  final  statement  in 
the  judgment  was  dual  in  form  and  a  separate  judgment  wag 
entered  against  Hubbell  for  $40,950.29,  and  against  Taylor 
for  $43,420.70.  The  difference  in  amount  represented  the 
difference  in  costs  and  interest. 

On  August  15, 1872,  the  oil  company  assi^ed  to  the  defend- 
ant Lord  all  their  claims  and  demands  against  Kobert  L.  Tay- 
lor individually  and  especially  all  its  right,  title  and  interest  in 
and  to  a  certain  judgment  for  $43,420.70  and  all  its  right,  title 
and  interest  in  and  to  money  due  and  to  grow  due  under  the 
same  from  said  Robert  L.  Taylor  or  his  individual  estate. 

Said  assignment  further  provided  as  follows :  "  It  is  expressly 
understood  that  said  Judd  Linseed  and  Sperm  Oil  Company- 
are  to  retain  and  do  expressly  retain  all  their  claims  and  rights 
of  every  nature  against  the  joint  property  and  estate  of  said 
Kobert  L.  Taylor  and  Henry  W.  Hubbell,  and  against  the  indi- 
vidual property  and  estate  of  said  Henry  W.  Hubbell.  It 
being  intended  hereby  to  transfer  only  such  claims  as  they  have 
against  the  said  Robert  L.  Taylor  individually  and  liis  individ- 
ual estate  in  whatever  way  the  same  may  be  made  available 
for  the  payment  thereof." 

Negotiations  followed  for  the  settlement  of  the  several  estates 
the  object  being  to  release  and  discharge  tlie  assignees  and  to 
transfer  to  Hubbell  certain  property  and  claims,  particularly  a 
claim  against  the  United  States  growing  out  of  the  destruction 
of  a  ship  by  the  confederate  cruiser  Alabama,  which  it  was 
claimed  by  him  had  not  passed  to  the  assignees. 
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To  accomplish  this  Hubbell  professed  to  have  procured  and 
to  be  able  to  procure  releases  of  the  assignees  from  all  the  cred- 
itors and  consents  to  their  discharge,  except  from  four,  among 
whom  was  the  oil  company.  A  tripartite  agreement  was 
entered  into  between  the  surviving  assignees  and  Taylor  and 
Hubbell,  which  recited  these  facts,  and  the  fact  that  the  oil 
company's  claim  was  to  remain  outstanding. 

In  these  negotiations  Mr.  Lord  represented  Taylor,  the 
assignees  and  certain  creditors.  Hubbell  was  represented  by 
Mr.  Peet. 

On  August  8,  1874,  there  were  delivered  by  Mr.  Peet  two 
releases  ;  one  dated  September  30,  1873,  which  was  an  agree- 
ment between  certain  creditors  and  Hubbell  and  which  released 
and  discharged  the  assignees  from  all  claims  and  demands  and 
right  of  accounting,  and  provided  that  nothing  therein  contained 
should  impair  or  aflFect  the  claims  of  said  creditors  against  Hub- 
bell individually  or  prejudice  their  rights  against  him  person- 
ally or  any  estate  of  his  not  then  in  the  hands  of  the  assignees. 

The  second  release  was  dated  January  5,  1874,  and  was  an 
agreement  with  Hubbell  of  a  like  character  and  released  Taylor 
from  all  claims  and  demands  against  him,  and  the  assignees 
from  all  claims  and  demands  and  right  of  accounting  against 
them,  and  contained  a  similar  reservation  of  the  releasors'  claims 
against  Hubbell  individually  and  against  any  estate  of  his  not 
in  the  hands  of  the  assignees. 

Tlie  oil  company  was  a  party  to  each  of  the  foregoing  instru- 
ments. The  defendant  Lord  also  executed  and  delivered  to 
Hubbell  a  release  under  seal  from  all  claims  against  him  or  his 
individual  estate  upon  certain  demands  of  which  Lord  claimed 
to  be  the  owner,  among  which  the  demand  of  the  oil  company 
was  specified  as  one.  Some  question  appears  to  have  arisen 
between  Hubbell  and  Lord  as  to  Lord's  authority  to  execute 
this  release  under  the  assignment  of  August  15,  1872,  and 
thereafter  Hubbell  procured  from  the  oil  company  a  further 
assignment  dated  October  G,  1874,  wliereby  said  company 
assigned  to  Lord  "  all  tlieir  claims  against  the  joint  property 
and  estate  of  Robert  L.  Taylor  and  Henry  W.  Hubbell  in  the 
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hands  of  their  assignees  under  tlie  assignment  dated  October 
26,  1867,  under  and  by  virtue  of  a  judgment  against  said  Tay- 
lor and  Hubbeli  in  the  Court  of  Common  Pleas,  etc.,  for 
$43,420.70  granting  to  Lord  power  and  authority  to  ask  and 
demand  the  same  from  the  assignees  and  from  any  person  or 
persons  excepting  as  against  Hubbeli  or  any  individual  estate 
or  joint  estate  hereafter  realized  by  him.'' 

On  April  1,  1876,  the  oil  compar  y  issued  an  execution  upon 
said  judgment  with  directions  to  the  sheriff  to  satisfy  the  same 
out  of  HubbelFs  property  and  claiming  $25,060.25  and  interest 
to  be  due  thereon. 

W7n.  a  De  Win  and  Edwin  B.  Smith  for  appellant.  The 
debt  being  joint,  and  all  the  proceedings  thereupon  having 
been  based  on  a  joint  liability,  the  judgment  must  be  deemed 
to  be  joint,  irrespective  of  its  final  and  dual  statement.  (Freem. 
on  Judgts.  §  38  ;  Fish  v.  Emerson^  44  N.  Y.  378  ;  Tmnpklns 
V.  Sands,  8  Wend.  466 ;  HaU  v.  MarlcH,  34  111.  363  ;  MaMhews 
V.  Houffhion,!!  Me.  377 ;  3IorriU  v.  Foster,  33  K H.  384, 385 ; 
Ijiwrence  Case,  18  Abb.  Pr.  347 ;  Toimisend  v.  Wesson,  4  Duer, 
863,  354;  Forsyth  y,  CarnpheU,  15  Ilun,  237,  238;  McGuire 
V.  Kouns,  7  B.  Mon.  386 ;  Adams  v.  Olive,  62  Ala.  420 ; 
Mason  v.  Wolff,  40  Cal.  249  ;  Harper  v.  Howe,  53  id.  234  ; 
Carriek  v.  Amistroiig,  2  Cold.  265 ;  Gest  v.  li.  li.  Co,,  30  La. 
Ann.  28;  CamheU  v.  Jiarikin,  99  U.  S.  263;  CromweU  v. 
Sac  Co.,  94  id.  351 ;  Youuff  v.  Black,  7  Cr.  565 ;  Wood  v. 
Jackson,  8  Wend.  44,  45 ;  24  How.  [II.  S.]  344 ;  E/weU  v. 
McQneen,  10  Wend.  520 ;  F.  X.  Bank  v.  Neyhardt,  13Blatchf. 
394 ;  Goddardw  Coffin,  2  Ware,  385  ;  Whitney  v.  Tawnsend, 
<)7  N.  Y.  43  ;  Boyd  v.  Zacherle,  6  Pet.  641 ;  Foster  v.  Wood, 

1  Abb.  [N.  S.]  150 ;  Ticknor  v.  Kennedy,  4  id.  419 ;  GiUiam 
v.  Spratt,  8  id.  15  ;  Blum  v.  llartman,  3  Daly,  4S ;  McCouns 
V.  Holmes,  4  Litt.  389  ;  Conrad  v.  Clffey,  11  How.  [U.  S.]  492 ; 
Finn^gan  v.  Manchester,  12  la.  521;  Wilson  v.  JVance,ll 
Hump.  191 ;  Little  v.  Birdwell,  27  Tex.  688 ;  HaU  v.  Dana, 

2  Aiken,  381  ;  Zainar  v.  Williams,  39  Miss.  342 ;  Ecker  v. 
Bank,  64  Md.  293 ;  Campbell  v.  Wolf,  33  Mo.  459 ;  Beers  v. 
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Shannon^  73  N.  Y.  297.)  The  judgment  entered  in  tlie  suit 
on  the  claim  or  debt  was  a  joint  judgment  against  Hubbell  and 
Taylor,  although  each  was  held  to  be  liable  to  have  execution 
issued  for  a  different  sum  by  reason  of  different  costs.  {Moot 
V.  Petnie,  13  Wend.  317;  McComi  v.  Biggs,  2  Hill,  121; 
Robertson  v.  Smith,  18  Johns.  459, 471 ;  Olmstead  v.  Webster ,  8 
N.  Y.  413.)  What  tlie  law  makes  joint  is  not  divisible  by  assign- 
ment either  in  itself  or  in  its  lien.  {Bronson  v.  Fitzhxtrgh, 
1  Hill,  185  ;  Bank  of  Poughkeepsie  v.  IhboUori,  5  Hill,  461 ; 
Hoffman  v.  Dunlap,  1  Barb.  185 ;  OaJcley  v.  AspinwaU,  1 
Duer.  18 ;  DeLong  v.  Curtis,  35  Hun,  94 ;  Bromn  v.  Willi ams, 
4  Wend.  366,  367 ;  Mitchell  v.  Allen,  25  Hun.  543 ;  Zovejot/  v. 
Murray,  3  Wall.  1 ;  Inmie  v.  Milhank,  15  Abb.  [N.  S.]  378 ;  56 
N.  Y.  635;  Knickerbocker  v,  Cohen,  8  Cow.  Ill;  Gunther\. 
Lee,  45  Md.  50 ;  Rnhle  v.  Turner,  2  H.  &  M.  38;  7  Johns.  207 ; 
Olmstead  v.  Webster,  8  N.  Y.  413 ;  Robeson  v.  Smith,  18  Johns.' 
459.)  The  release  here  being  under  seal  was  a  technical  one  and 
cannot  be  construced  as  a  mere  covenant  not  to  sue.  {Irvine  v. 
Milhank,  15  Abb.  [N.  S.]  378 ;  56  N.  Y.  635  ;  Brown  v.  Fitz- 
Jyurgh,  1  Hill,  185;  R(mley  v.  Stoddard,  7  Johns.  207;  C 
Bank  v.  Messinger,  9  Cow.  37 ;  Hoffman  v.  Dunlap,  1  Barb. 
185 ;  Cornell  v.  Martin,  35  id.  157 ;  Parsons  v.  Hughes,  9 
Paige,  591 ;  Rahertson  v.  Smith,  18  Johns.  459  ;  Olmstead  v. 
Webster,  8  N.  Y.  413;  SUarn  v.  Tajypen,  5  Duer,  294; 
Breslin  v.  Pe'^?^,  38  Hun,  623.)  The  debt,  being  joint,  can- 
not be  split  np  into  different  pieces  and  assigned  so  as  to  be 
held  by  different  parties ;  nor  can  a  debt  be  so  assigned  as  to 
charge  part  of  tho  debt  upon  one  part  of  debtor's  property, 
and  another  part  upon  another  part  of  his  property,  without 
the  debtor's  consent.  (Freeman  on  Judgts.  §  424 ;  1  Black  on 
Judgts.  §§  211,  257  ;  Id.  §§  944, 1125  ;  Fartnngton  v.  Payne, 
15  Johns.  432 ;  Smith  v.  Jones.  Id.  229 ;  MilUr  v.  Comrt,  1 
Wend.  487;  Calmn  v.  Cortvin,  15  id.  557;  Coster  \,  N.  T, 
4&  E,  R.  R.  Co.,  6  Duer,  43^6 ;  Faulk  v.  Kellum,  54  111. 
191 ;  Burnett  v.  CrandaU,  4  Cent.  L.  J.  230  ;  T^yve  v.  Fair- 
Jield,  13  Mo.  300 ;  Shankhmd  v.  Mayor,  etc.,  5  Pet.  394.) 
Whatever  right  Mr.  Lord  may  have  obtained  under  the  assign- 
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ment  of  August  15, 1872,  certainly  by  the  assignment  of  Octo- 
ber sixth,  of  the  judgment  against  Hubbell  and  Taylor,  he 
became  a  creditor  of  a  joint  debt,  and  by  the  tenns  of  the* 
assignment  he  was  obliged  to  collect  the  debt  out  of  joint  assets^ 
of  Hubbell  and  Taylor  and  not  out  of  the  individual  assets  of 
HubbeL.  (Laws  of  1838,  chap.  257 :  Laws  of  1841,  chap. 
848  ;  Bank  of  PoxigJikeepsie  v.  IHboUon.^  5  Hill,  461 ;  Hoff 
man  v.  Durdap^  1  Barb.  185  ;  Faulkner  v.  Suydam^  7  Kobt. 
614.)  Mr.  Lord  represented  himself  in  writing  to  be  the 
owner  and  holder  of  the  claim  of  the  Judd  Oil  Company 
against  Kobert  L.  Taylor  and  Henry  W.  Hubbell,  and  for  a 
good  and  sufficient  consideration,  under  seal,  he  gave  a  release 
from  it  to  Hubbell.  And  it  follows  that  unless  the  representa- 
tion was  true  and  Mr.  Lord  had  the  right  to  discharge  Hub 
bell,  he  is  in  equity  liable  to  be  required  to  protect  Mr.  Hubbell 
to  whatever  amount  he  is  called  upon  to  pay  on  the  judgment, 
at  least  to  the  amount  which  Mr.  Lord  received  or  could  have 
received.  (Story's  Eq.  Jur.  §  1250 ;  Riddle  v.  Mandville^  5 
Cranch.  322,  329,  330 ;  RusseU  v.  Clarke,  7  id.  97 ;  WiUmms 
V.  Russdl,  19  Pick.  165;  McCaU  v.  Harrison,  1  Black,  126, 
130;  DerkaniY.  Lee,  87  N.  Y.  599,  603,  604 ;  J(me%  v.  Grant, 
10  Paige,  348,  350 ;  Kay  v.  WUUaker,  44  id.  576,  577 ; 
McIIenry  v.  Hazard,  45  id.  588 ;  JS^eale  v,  Neales,  9  Wall. 
1 ;  Oelrlchs  v.  Spain,  15  id.  228 ;  Foote  v.  Liiick,  5  McL. 
616 ;  Wriffht  v.  Hooker,  10  N.  Y.  51 ;  Marie  v.  Garrisotu 
13  Abb.  [N.  C]  210,  317,  321 ;  James  v.  Cawing,  25  Wkly. 
Dig.  97 ;  2  Story's  Eq.  Jur.  §§  73,  790-793,  1213,  1250  ; 
Reese  v.  Kirk,  29  Ala.  406 ;  Ord  v.  McKee,  5  Cal.  515  ; 
Hunter  v.  McCoy,  14  Ind.  528 ;  Graham  v.  R.  R.  Co.,  3 
Wall.  711;  Boone  v.  Chiles,  10  Pet.  230;  Code  Civ.  Pro. 
§  1204 ;  Smyth  v.  Monroe,  84  N.  Y.  354 ;  Driiry  v.  Fay,  14 
Pick.  326.)  When  this  suit  was  brought  it  was  believed  by 
the  plaintiff,  as  the  Common  Pleas  General  Term  believed^ 
that  Mr.  Lord  would  not  have  given  the  release  of  August 
eighth  unless  he  had  some  authority,  either  by  parol  assign- 
ment or  as  agent.  And  when  he  testified  on  the  trial  that 
such  was  not  a  fact,  the  amendment  was  asked  for  that,  if  the 
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release  for  which  he  had  received  large  consideration  failed, 
he  should  be  called  upon  to  fulfill  it  and  protect  his  releasee 
from  the  judgment.  We  submit  that  this  was  not  an  incon- 
sistent remedy,  nor  did  it  introduce  a  new  cause  of  action 
for  damages  for  fraud  or  deceit,  nor  was  it  a  legal  and 
not  an  equitable  claim.  {Graff ain  v.  Burgess^  117  U.  Ss, 
181,  195.) 

Joseph  H.  Choate  for  respondent,  the  Judd  Linseed  and 
Sperm  Oil  Company.  The  holding  on  tlie  former  trial  a& 
to  the  nature  of  the  original  judgment  as  it  stands  recorded, 
having  been  approved  by  the  General  Term  and  by  the  Court 
of  Appeals,  there  was  no  course  for  the  court  upon  this  trial  br.t  to 
dismiss  the  complaint.  Upon  this  appeal  this  court  will  neces- 
sarily follow  these  former  rulings.  {Booth  v.  F.  cfe  M.  N. 
Bank,  74  N.  Y.  228.)  The  assignment  of  the  15th  of  August, 
1872,  did  not  bar  or  defeat,  or  authorize  the  defendant  Lord 
to  release  the  claim  of  the  defendant  the  Judd  Oil  Company 
against  Hubbell.  (1  Pars,  on  Cont.  [5th  ed.]  29 ;  Solly  v. 
Forbes,  2  B.  &  B.  38 ;  North  v.  Wakefield,  13  Ad.  &  El. 
536 ;  Thompson  v.  Lack,  3  C.  B.  540 ;  Price  v.  Barker,  30 
Eng.  Law  &  Eq.  157;  Harrison  v.  Close,  2  Johns.  449; 
Bowley  v.  Stoddard,  7  id.  107;  Coulter  v.  Richmxmd,  59 
N.  Y.  478;  Matthews  v.  C  M.  Co.,  3  Eobt  711 ;  Burke  v. 
Jfohle,  48  Penn.  St.  168;  Yates  v.  Donaldson,  5  Md.  380; 
Bonn-ey  v.  Bonney,  29  Iowa,  448 ;  Aylesworth  v.  Brown,  31 
Ind.  270  ;  Claggit  v.  Salmon,  5  Gill  &  Johns.  354 ;  Harheck 
V.  Yanderhilt,  20  N.  Y.  395  ;  Cotich  v.  Mills,  21  Wend.  424 ; 
Ilosack  V.  Rogers,  8  Paige,  229  ;  Miller  v.  Fenton,  11  id.  18 ; 
Harheck  v.  Pupin,  55  Hun,  335,  339  ;  123  K  Y.  115 ;  Green 
V.  Wynn,  L.  R.  [4  Ch.  Div.]  204;  2  Addison  on  Cont.  1222, 
1223 ;  Bishop  on  Cont.  [2d  ed.]  §  873.  If,  the  release  exe- 
cuted by  Mr.  Lord  was  not  effective  at  the  time  of  its 
delivery  in  August,  1874,  it  would  not  become  effective  by 
any  subsequently  executed  assignment  to  him.  {QuarUs  v. 
Quarles,  4  Mass.  6SS',  Conistock  v.  Smith,  13  Pick.  116.) 
But,  even  if  the   assignment  of   October,  1874,    had    been 
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executed  before  the  delivery  of  the  release  to  Hubbeli,  the 
release  would  have  been  wholly  ineffectual,  for  the  reason 
that  the  assignment  of  October  conferred  no  right  on 
Mr.  Lord  to  release  Hubbell.  Where,  as  here,  the  decision 
and  judgment  are  substantially  and  satisfactorily  sustained 
by  evidence  not  objected  to,  this  court  will  affirm  the  judgment, 
independently  of  any  question  arising  upon  the  rejection 
or  admission  of  evidence.  {Forrest  v.  torrent^  25  N.  Y.  510  ; 
In  re  N.  Y,  C,  cfc  //.  7?.  li.  R.  Co.,  90  id.  347 ;  McGean  y. 
Jf.  5.  6^0.,  117  id.  219,  224.) 

S.  P.  Nash  for  respondent  Lord.  Plaintiff  should  be  held 
to  the  election  which  he  made  to  maintain  his  claim  as  one  based 
upon  an  alleged  full  discharge  and  satisfaction  of  the  judgment  of 
the  Judd  Company.  {Foxoler  v.  B,  S.  BanJc,  113  N.  Y.  450  ; 
Conrow  v.  Little,  115  id.  387, 393,  394 ;  Terry  v.  Mun^er,  121 
id.  161.)  As  Lord  had,  in  fact  only  a  restricted  and  partial  owner- 
ship, if  Hubbell,  or  his  counsel,  Peet,  knew  this,  such  knowledge 
precludes  any  claim  as  for  a  breach  of  warranty  or  implied 
<;ovenant  of  indemnity.  {Bennett  v.  Buchan,  76  N.  Y.  386.) 
That  the  paper  of  August  8,  1874,  was  under  seal,  does  not 
preclude  the  interpretation  of  it  according  to  its  true  meaning, 
as  disclpsed  by  the  circumstances  of  its  execution,  nor  the 
holding  that,  under  any  otlier  interpretation,  it  would  be  void 
for  want  of  consideration.  (  VanderhiU  v.  Schreyer^,  91  N.  Y. 
392.)  The  decision  of  the  court  that  tlie  relief  asked  for  in 
the  proposed  amendment  was  inconsistent  with  the  cause  of 
action  was  correct.  {Southwich  v.  F.  N.  Bank,  84  N.  Y". 
420,  428,  429 ;  Avery  v.  N.  Y.  C.  dk  H.  B.  It  B.  Co.,  106 
N.  Y.  142,  151.^ 

D.  D.  Lord  for  respondent  Lord.  If  errors  have  been 
made  in  the  rulings  and  decision  the  judgment  should  stand, 
because  the  testimony  shows  that  the  plaintiff  has  no  merits, 
legal  or  equitable,  and  a  new  trial  would  be  of  no  benefit  to 
him.     (Graham  on  New  Trials,  301.) 
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Brown,  J.  The  appellant  claims  that  HubbelPs  discharge 
from  the  judgment  was  accomplished  in  two  waya 

First  By  the  release  executed  by  the  defendant  Lord  and 
delivered  to  him  on  August  8, 1874. 

Second.  By  the  release  of  Taylor  by  the  oil  company  by  the 
instrument  of  January  5,.  1874. 

The  first  ground  is  the  one  upon  which  relief  was  based  in 
the  complaint  The  second  is  not  there  mentioned  or  made 
the  basis  of  the  judgment  asked  for. 

While  1  have  grave  doubt  whether  the  second  claim  is  avail- 
able to  the  appellant  under  his  complaint  or  whether  the  ques- 
tiou  was  raised  at  the  trial  by  any  proper  and  sufficient  request 
to  the  court  thereon ;  as  the  facts  upon  which  the  claim  is  now 
made  appear  in  the  findings  of  the  court  the  point  is  consid- 
ered as  if  it  was  properly  before  us.  ^ 

The  second  ground  upon  which  the  discharge  is  claimed  will 
be  considered  first 

The  strict  common-law  rule  i^  that  If  two  persons  be  bound 
jointly  and  severally  in  an  obligation,  and  the  obligee  volun- 
tarily and  unconditionally  releases  one  of  them,  both  are  dis- 
charged and  either  may  plead  the  release  in  bar. 

But  the  legal  operation  of  a  release  of  one  of  two  or  more 
joint  debtors  may  be  restrained  by  an  express  provision  in  the 
instrument  that  it  shall  not  operate  as  to  the  other. 

This  question  was  recently  considered  in  tliis  court  in  the 
caae  of  Hood  v.  Ilayivard  (35  N.  Y.  State  Rep.  229,  237 ;  124 
N.  Y.  1). 

In  that  case  one  surety  upon  a  non-resident  executor's  bond, 
was  released  and  discharged  by  the  devisees  and  legatees  under 
the  will  and  the  appellant's  contention  was  that  by  virtue  of 
that  release  to  liis  co-surety  he  also  was  released. 

That  •  contention  was  overruled  and  it  was  held  that  he  was 
not  discharged,  and  the  decision  rested  upon  an  express  pro- 
vision in  the  release  that  it  should  not  be  construed  as  in  any 
way  affecting  any  claim  or  demand  which  the  releasors  had  or 
might  have  against  the  non-resident  executor  or  against  the 
appellant  as  surety  on  his  bond. 
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In  addition  to  the  authorities  cited  by  Judge  Potter  in  sup- 
port of  that  opinion  I  refer  to  the  following :  (1  Parsons  oa  Con- 
tracts [5th  ed.]  p.  29 ;  Kirby  v.  Taylor,  6  John.  Ch.  246 ;  S. 
C.J  Hopkins'  Kep.  309-334;  Jiogers  v.  Hodoch,  18  Wend 
319 ;  25  id.  313 ;  see  opinion  of  Cowen,  J. ;  SoUy  v. 
Forhes,  2  Brod.  &  B.  38 ;  North  v  Wakefidd,  13  Ad.  &  EL 
636 ;  Burke  v.  Noble,  48  Penn,  St.  168;  TUte^  v.  Donuldson^ 
6  Md.  389 ;  Edwards  v.  Varichy  5  Denio,  665-699 ;  Lysaghi 
V.  Phillips,  5  Duer,  106-116). 

The  rule  deducible  from  all  the  authorities  is  that  equity 
always  gives  to  a  release  operation  according  to  the  intention 
of  the  parties  and  the  justice  of  the  case,  and  although  many 
early  cases  may  be  cited  to  the  effect  that  the  rule  applied  by 
courts  of  law  was  otherwise,  and  that  a  saving  clause  repug- 
nant to  the  nature  of  the  grant  was  void  and  that  the  grant 
remained  absolute  and  unqualified,  such  is  not  the  modem  rule 
of  construction. 

The  equitable  rule  now  prevails  and  a  release  is  to  be  con- 
strued according  to  the  intent  of  the  parties  and  the  object  and 
purpose  of  the  instrmnent,  and  that  intent  will  control  and 
limit  its  operation. 

Testing  the  releases  in  this  case  by  the  clear  and  manifest 
intention  of  the  parties  and  the  occasion  of  giving  it  its  opera- 
tion will  be  confined  to  Taylor  and  it  in  no  way  tended  to 
release  or  discharge  HubbelL 

By  the  terms  of  the  contract,  Hubbell  was  to  remain  liable, 
and  imder  all  the  authorities  the  release  of  Taylor  operated  to 
discharge  him  alone. 

But  the  two  papers  appear  to  have  been  delivered  by  Hub- 
bell's  attorney  on  August  8,  1874,  and  for  the  purpose  of  this 
appeal,  we  must  assume  their  delivery  to  have  been  Hubbell's 
act. 

The  purpose  of  their  execution  and  delivery  is  shown  by  the 
tripartite  agreement  executed  by  and  between  the  surviving 
assignees  and  Taylor  and  Hubbell. 

This  agreement  looked  to  the  settlement  of  the  several 
estates  and  the  discharge  of  the  assignees,  and  to  accomplish 
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that  object  Hubbell  professed  to  have  procured,  or  to  be  able 
to  procure,  releases  to  said  assignees  from  all  outstanding  cred- 
itors of  the  joint  estate  and  from  his  individual  estate,  except 
four,  one  of  whom  was  the  oil  company,  and  it  was  therein 
expressly  stated  that  the  four  excepted  claims  were  to  remain 
outstanding.  Such  agreement  between  them  provided  that  a 
certain  claim  against  the  United  States,  arising  out  of  the 
destruction  of  a  ship  by  the  Confederate  cruiser  Alabama,  was 
not  a  part  of  the  joint  estate  assigned,  but  belonged  to  Taylor 
and  Hubbell  individually,  and  other  claims,  with  the  consent 
of  Taylor,  were  to  be  assigned  to  Hubbell  to  enable  him  to 
procure  releases  from  creditors  of  the  joint  estate. 

Pursuant  to  this  agreement,  the  two  releases  in  question 
were  delivered  by  Hubbell,  and  he  must  be  held  to  be  bound 
by  the  express  stipulation  that  the  oil  company's  claim  was  to 
remain  outstanding  against  him,  and  that  so  far  as  the  release 
to  Taylor  was  concerned,  it  expressly  limited  its  operation  to 
Taylor,  and  was  intended  to  discharge  him  alone. 

In  other  words,  he  must  be  deemed  to  have  consented  to  the 
latter  provision. 

In  Rogers  v.  Hosack  (18  Wend.  336),  Judge  Cowen 
said,  in  speaking  of  the  rule  that  the  release  of  one  of  two 
joint  debtors  operates  to  discharge  both :  "  The  rule  has  gen- 
erally, if  not  universally,  been  applied  to  cases  where  such 
co-debtors  were  released  without  the  consent  of  the  other. 
*  *  *  The  release  is  like  the  leaving  off  of  the  seal  from 
a  bond  which  subverts  the  whole  contract.  *  *  *  But 
the  case  is  different  when  the  alteration  is  by  the  consent  of 
all  the  parties,  accompanied  with  an  intention  that  those  only 
should  be  discharged  whose  names  or  seals  are  torn  off  in  the 
<»se  supposed,  or  who  are  released  as  in  the  case  at  bar." 

After  discussing  the  facts  of  the  case  before  liim,  he  reaches 
the  conclusion  that  the  debtor,  who  claimed  the  benefit  of  the 
strict  rule,  intended  to  remain  liable,  and  said  :  "  Upon  prin- 
ciple there  is  nothing  to  prevent  such  an  agreement." 

To  the  same  effect  is  Burson  v.  Kincaid  (3  Penn.  57). 
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Upon  tlie  assumption,  therefore,  that  the  judgment  against 
Taylor  and  Hubbell  was  joint,  our  conclusion  is  that  Hubbell 
was  not  discharged  by  the  release  of  January,  1874. 

But  the  conclusive  fact  in  this  connection  is  that  no  joint 
judgment  ever  was  entered  against  Taylor  and  Hubbell.  The 
whole  of  the  appellant's  argument  is  built  upon  the  assump- 
tion that  such  a  judgment  existed,  and  his  effort  has  been  to 
convince  us,  that  although  the  judgment  was  not  joint  in 
form,  yet  it  must  and  should  be  so  treated  by  the  court  on  this. 
ai)peal. 

Having  exhausted  all  the  remedies  possible  in  an  ineffective 
effort  to  correct  the  judgment  and  make  it  joint,  he  asks  thi& 
court  to  so  regard  it,  for  the  purposes  of  enabling  liim  to 
invoke  the  aid  of  a  harsh  and  technical  rule  of  law,  to  dis- 
charge him  from  an  obligation  towards  the  payment  of  which, 
it  does  not  appear  that  he  has  ever  contributed  a  cent. 

To  do  so  would  manifestly  subvert  and  overthrow  the  inten- 
tion of  the  parties  in  their  various  complicated  dealings  had 
in  the  settlement  of  the  several  estates.  They  had  a  right  to- 
con  tract  upon  the  faith  of  the  record  as  it  stood,  and  it  is  not 
unreasonable  to  assiune  that  if  the  judgment  had  been  joint  in 
fonn  the  result  sought  would  have  been  reached  in  another 
way,  and  the  case  not  embarrassed  with  the  questions  that 
have  arisen  upon  the  several  assignments  and  releases  that 
have  been  executed. 

The  fact  that  is  prominent  all  through  the  negotiations  is 
that  the  oil  company  never  intended  to  release  its  claim  against 
Hubbell,  and  Hubbell  was  well  aware  of  that  fact. 

The  other  ground  for  the  judgment  sought  rests  wholly 
upon  the  question  whether  Mr.  Lord  had  authority  to  execute 
and  deliver  the  release  given  to  Hubbell. 

The  trial  court  found  that  such  instrument  was  executed 
without  any  power  or  authority,  and  as  to  the  oil  company's 
claim  was  wholly  inoperative  and  void. 

It  may  be  conceded  that  the  assignment  of  October  6, 1874, 
was  intended  to  relate  back  to  and  have  effect  as  of  a  date 
prior  to  the  execution  of  the  release. 
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By  the  terms  of  the  instrument  of  August,  1872,  the  oil 
company  assigned  only  its  claim  against  Taylor  individually, 
and  against  his  individual  estate  in  the  hands  of  the  assignee. 

By  the  instrument  of  October,  1874,  it  assigned  its  claim 
against  the  joint  property  of  Taylor  and  Ilubbell.  In  both, 
it  expressly  reserved  its  claim  against  Ilubbell  individually. 

This  was  in  entire  hannony  with  the  tripartite  agreement 
which  recited  the  fact  that  the  assignees  had  never  realized 
anything  from  Hubbeirs  individual  estate  and  wluch  contem- 
plated the  discharge  of  the  assignees  by  the  creditors,  but  that 
the  oil  company  should  retain  its  claim  against  Ilubbell. 

The  legal  conclusion  which  the  api^jllant  asked  the  court 
to  draw  from  the  two  assigninents  was  that  they  were  iiieflFect- 
ual  to  divide  the  claim  and  carried  to  the  assignee  the  right 
to  collect  the  whole  judgment. 

That  is,  that  although  the  assignor  intended  to  sell  and  the 
assignee  to  buy  but  a  part  or  share  of  the  claim  and  clearly 
expressed  such  intent  in  the  deed  of  a^jsignment,  the  law  gives 
to  the  instrument  an  entirely  different  effect  and  transfers 
what  neither  intended  should  pass  l)y  it. 

I  know  of  no  principle  of  law  that  works  such  a  result,  and 
no  authority  is  cited  to  sustain  it. 

The  authorities  that  are  cited  hold  simply  that  a  creditor 
cannot  split  up  a  single  cause  of  action  without  the  consent 
of  the  debtor. 

The  reason  for  this  rule  is  that  to  permit  a  cause  of  action 
to  be  divided  would  subject  the  debtor  to  many  embarrass- 
ments and  responsibilities  not  contemplated  in  his  original 
contract.  He  has  a  right  to  stand  upon  the  singleness  of  his 
original  contract  and  to  decline  any  assignment  by  wliich  it 
may  be  broken  into  fragments.  {MandeviUe  v.  Welch^  5 
Wheat.  277.) 

But  the  rule  goes  only  to  the  right  to  sue  as  assignee  of  a  part 
of  a  single  cause  of  action. 

It  does  not  deny  tlie  right  to  sell  and  transfer  an  undivided 
part  of  a  demand.  And  if  all  the  owners  unite  in  a  suit  upon 
it,  the  fact  of  the  assignment  of  a  part  constitutes  no  defense. 
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We  need  not  consider  in  this  case  what  title  or  authority 
Mr.  Lord  acquired  under  the  assignment  to  him  or  wliat  would 
have  been  the  effect  on  the  claim  if  Taylor  or  the  assignee 
had  paid  it  in  full  to  Lord.     No  such  question  arises. 

The  only  pertinent  inquiry  is  did  Lord  under  the  assign- 
ment of  the  demand  against  Taylor  acquire  power  to  release 
Hubbell. 

That  inquiry  was  properly  answered  at  the  trial  and  there 
was  no  error  in  the  refusal  to  find  the  request  I  have  quoted. 

If  the  assignment  was  ineffectual  to  divide  the  claim  the 
title  remained  in  the  oil  company. 

But  as  the  judgments  were  several  and  not  joint,  and  no 
question  of  payment  by  either  debtor  arises,  it  is  not  perceived 
why  the  judgment  against  Taylor  could  not  be  separately 
assigned.  No  one  was  prejudiced  by  such  a  transaction,  and 
the  rights  of  the  debtors  between  themselves  remain  unim- 
paired and  unaffected. 

The  claim  that  Mr.  Lord  incurred  some  liability  to  Hubbell 
in  case  the  release  was  ineffectual  to  discharge  him  is  not  avail- 
able on  this  appeal.  No  motion  was  made  to  amend  the  com- 
plaint, except  in  respect  to  the  demand  for  judgment  The 
claim  against  Lord  could  not  stand  upon  the  allegation  of  tlie 
complaint  and  the  court  properly  denied  the  motion  to  amend. 

The  judgment  should  be  affirmed. 

All  concur,  except  Pakkeb,  J.,  not  sitting. 

Judgment  affirmed. 


Michael  Lennon,  Appellant,  v.  Mary  F.  C.  Smith,  Lnpleaded, 
etc.,  Respondent. 

Plaintiff  contracted  to  perform  certain  work  for  defendant,  and  to  finish 
the  same  at  a  time  spec*ifled.  The  contract  fixed  a  sum  as  damages  for 
each  day  the  work  remained  unfinished  beyond  that  specified.  In  an 
action  upon  the  contract  it  appeared  that  there  had  been  a  substantial 
breach  of  the  contract  on  plaintiff's  part,  such  as  to  entitle  defendant  to 
be  relieved  from  its  obligations.  Held,  the  latter  could  not  repudiate 
the  contract  for  the  purpose  of  barring  plainti£f's  claim  for  his  work. 
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and  at  the  same  time  seek  to  make  it  effectual  for  the  recovery  of  dam- 
ages for  its  breach:  and  as  it  appeared  that  the  amount  of  work  done  by 
plaintiff  exceeded  the  amount  of  damages,  that  a  judgment  dismissing 
the  complaint  and  awarding  defendant  the  full  amount  of  damages  was 
error. 
It  Beems  that  if  it  had  appeared  that  the  damages  exceeded  the  price  or 
value  of  the  work  done  by  plaintiff,  defendant  would  have  been  entitled 
to  judgment  for  the  excess. 

(Argued  March  16,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  May  23, 1888,  wliich  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  a  contract  between  the  parties, 
whereby  the  plaintiff  agreed  to  furnish  the  labor  and  materials 
and  build  and  complete  a  cellar  upon  the  plaintiff's  premises 
at  the  price  of  thirty-five  cents  per  cubic  yard  for  excavation, 
and  sixteen  cents  per  cubic  yard  for  walls,  to  be  paid  upon  the 
order  of  the  architect  on  completion.  The  contract  contained 
this  provision :  "  A  penalty  of  twenty  dollars  to  be  enforced 
for  each  and  every  day  that  the  work  remains  unfinished 
beyond  the  term  "  mentioned. 

The  referee  found  that  the  plaintiff  abandoned  the  work 
before  completion,  and  that  the  cellar  was  not  so  completed 
and  ready  for  the  f ramers  to  proceed  until  the  expiration  of 
twenty-seven  days  after  the  time  specified  for  completing  the 
work ;  and  as  conclusion  of  law  determined  that  the  twenty 
dollars  per  day  provided  for  by  the  contract  were  liquidated 
damages,  and  directed  judgment  of  dismissal  of  the  complaint, 
and  for  $540  damages  in  favor  of  defendant. 

E.  T.  Wood  for  appellant.  The  contract  being  substantially 
complied  with,  the  plaintiff  is  entitled  to  recover  without  the  cer- 
tificate of  the  architect ;  the  absence  of  a  certificate  is  not  fatal, 
and  it  maybe  supplied  by  other  evidence.  {Doyle  v.  Halpin^  1 
J.  &  S.  252 ;  Thomas  v.  Fleury,  26  N.  Y.  26 ;  Woodward  v. 
FuUer,  80  id.  312 ;  Nolan  v.  Whit/ney,  88  id.  648 ;  Loeffler  v. 
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Froelwh,  35  Hun,  368;  11  Abb.  [N.  S.]  378;  Weeks  v. 
McCarthy^  47  N.  Y.  Supp.  1.)  The  referee  erred  in  his  find- 
ing as  a  conchision  of  law  that  the  absence  of  an  architect's 
certificate  was  fatal  unless  fraudulently  withheld.  {Doyle  v. 
Halpin,  1  J.  &  S.  252 ;  Thomas  v.  Fleury.  26  N.  Y.  26 ; 
Woodward  v.  Fuller,  80  id.  648 ;  Loeffler  v.  Froelieh,  35 
Hun,  368  ;  Weeks  v.  McCarthy,  47  N.  Y.  Supp.  1.)  Plaintiff 
may  be  excused  from  completing  the  contract  within  the  time 
limited,  by  acts  on  the  part  of  the  defendant  preventing  the 
completion.  {Stewart  v.  Keteltas,  36  N.  Y.  388 ;  Weeks  v. 
Little,  89  id.  566 ;  Hoyt's  Mechanics'  Lien  Law,  41-45.)  The 
defendant  had  elected  to  rely  upon  the  penalty  alone  for  non- 
perfonnance,  if  any,  a^  to  time,  and  to  go  on  and  complete  the 
work.  The  defendant  could  not  have  botli.  When  she  agreed 
to  and  did  employ  another  to  finish  the  work,  she  elected  to 
waive  the  penalty,  not  to  rely  upon  it.  (  Wheeler  v.  &oJiehl^ 
67  N.  Y.  311.)  But  if  plaintiff  omitted  any  work  called  for 
by  the  contract  which  did  not  interfere  with  its  general  scope 
and  which  defendant  could  easily  have  supplied,  nevertheless, 
under  the  decisions,  he  is  entitled  to  recover  on  a  quantum 
ineruit  if  there  has  not  been  such  a  failure  in  the  performance 
of  the  contract  as  to  defeat  the  object  and  intention  of  the 
parties.  {Glacius  v.  Black,  50  N.  Y.  145;  Goodward  v. 
Fuller,  80  id.  312;  Ileckman  v.  Pinkney,  81  id.  211.) 
Where  a  sum  per  diem  is  given  as  liquidated  damages  for  non- 
completion  of  contract  by  the  contractor,  and  the  defendant, 
not  choosing  to  rely  thereon  for  his  security,  proceeds  to 
finish  the  work,  he  must  be  held  to  have  waived  the  penalty 
which  was  imposed  for  the  failure  to  complete  the  building  in 
time.  {Murphy  v.  Buchnan,  ^^  N.  Y.  297,  300 ;  GiU^n  v. 
Ihibhard,  2  Hilt.  303 ;  Bigelow  on  Estoppel,  50.) 

Frank  E.  Smith  for  respondent  The  report  of  the  referee 
is  conclusive  as  to  the  facts.  {Stilwell  v.  M.  Z.  Ins,  Co.,  72 
N.  Y.  385.)  No  questions  of  law  arise  under  any  of  the 
exceptions  taken  to  the  findings  of  fact  made  by  the  referee. 
{Flack  V.  Village  of  Green  Island,  33  N..  Y.  S.  R.  339-342  ; 
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Bealt/  V.  Clark,  120  N.  Y  642 ;  Jf.  E.  1.  Co.  v.  O.  E.  B.  B. 
Co,,  91  id.  153 ;  Ilaag  v.  Hill^neier,  120  id.  651.)  PlaintiflF, 
not  having  performed  the  work  which,  by  his  contract,  he 
undertook  to  do,  can  recover  nothing.  {Smith  v.  Brady,  17 
N.  Y.  173 ;  Glacius  v.  Black,  50  id.  146 ;  Woodward  v. 
Fuller,  80  id.  312 ;  Nolan  v.  Whitney,  88  id.  648 ;  Sehenke  v. 
Rowell,  3  Abb.  [K  C]  42.)  The  plaintiff,  having  willfully 
refused  to  perform  a  part  of  the  work  required  by  the  con- 
tract, can  recover  nothing.  {Crane  v.  Kriuhel,  61  N.  Y.  645.) 
Tlie  failure  to  procure  the  certificate  of  the  architect  was  also 
fatal  to  any  recovery  by  plaintiff.  {DoU  v.  Noble,  116  N.  Y. 
230 ;  Barton  v.  Hey-man,  11  Abb.  [N.  S.]  378 ;  Smith  v. 
Wnght,  6  T.  &  C.  694 ;  Guulet  v.  Mayor,  etc.,  4  J.  &  S.  557; 
C7*os8  V.  Belknap,  24  Wkly.  Dig.  256.)  The  money  judgment 
awarded  to  defendant  under  the  counter-claim  is  correct. 
(1  Sutherland  on  Dam.  512,  520;  Ootheal  v.  Talmadge,  9 
N.  Y.  551 ;  O'Donnell  v.  Rosenberg,  14  Abb.  [N.  S.]  59 ; 
PetUn  V.  Blxx^mer,  21  How.  Pr.  317 ;  Faymham  v.  Rom,  2 
Hall,  167 ;  Pollock  on  Cont.  467 ;  Noyes  v.  PhiUips,  60  N. 
X.  408 ;  Sainlis  v.  Ferguson,  7  C.  B.  716.)    • 

Bradley,  J.  The  plaintiff  entered  upon  the  performance 
of  the  work.  And  whether  or  not  he  substantially  performed 
it  depended  upon  other  facts  which  the  referee  found  against 
the  plaintiff.  There  were  several  controverted  questions  of 
fact,  which  it  is  unnecessary  to  specifically  mention  here,  since 
there  was  evidence  to  support  the  facts  as  found  by  the  referee ; 
and  upon  them  the  conclusion  was  warranted  that  there  was  a 
substantial  breach  of  the  contract  on  the  part  of  the  plaintiff 
available  to  defeat  a  recovery  by  him.  {Smith  v.  Brady,  17 
N.  Y.  173.)  But  having  determined  that  the  defendant  was 
entitled  to  relief  from  the  obligation  of  her  contract  by  the 
breach  of  it  by  the  plaintiff",  and  having  for  that  reason  wholly 
relieved  her  from  it  accordingly,  it  is  diflicult  to  see  how  the 
referee  could  properly  have  awarded  damages  in  her  favor 
against  the  plaintiff  for  the  non-performance  of  the  contract. 
She  could  not  repudiate  the  contract  for  the  purpose  of  barring 
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the  plaintiff's  claim  lor  his  work,  and  at  the  same  time  make 
it  effectual  for  the  recovery  of  damages  against  him  for  its 
breach,  although  she  might,  if  the  facts  permitted  recover 
damages,  if  any  there  were,  in  excess  of  the  price  or  value  of 
the  plaintiff's  work.  And  the  reason  is  that  in  such  case  the 
contract  is  permitted  to  remain  operative  for  the  purpose  of 
the  remedy  and  relief  of  both  parties  to  it,  and  it  is  no  less 
essential  to  support  the  defendant's  claim  for  damages  than  it 
is  to  sustain  that  of  the  plaintiff  founded  upon  it  for  his  work. 
It  is  apparent  that  a  rule  having  the  effect  to  give  one  of  the 
parties  to  a  contract  the  benefit  of  it  to  the  exclusion  of  the 
other  in  the  same  action,  would  or  might  work  very  unjustly 
to  the  latter  and  quite  unreasonably  to  the  profit  of  the  former. 
(  Walker  v.  Millard,  29  K  Y.  375  ;  Woodward  v.  Fuller,  80 
id.  312.)  In  the  present  case  the  conclusion  was  warranted  by 
the  evidence  that  the  work  perf onned  by  the  defendant  at  the 
contract  prices  amounted  to  more  than  the  damages  recovered 
by  the  defendant.  The  effect  of  the  recovery  directed  by  the 
referee  was  to  give  the  defendant  the  l)enefit,  such  as  it  was, 
of  all  the  work  performed  by  the  plaintiff  and,  in  addition,  tlio 
damages  awarded  to  her  against  him.  This  was  justified  by  no 
sound  principle  of  law.  The  conclusion  of  law  was  based  upon 
the  fact  found  that  the  work  which  tlie  plaintiff  undertook  by 
the  contract  to  do,  was  not  substantially  performed  by  him, 
not  that  his  work  was  of  no  value  to  the  defendant. 

The  view  thus  taken  renders  the  consideration  of  any  other 
question  unnecessary. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Edgar  D.  Crowninshield,  as  Supervisor,  etc.,  v.  The  Board 
OF  Supervisors  of  the  County  of  Cayuga. 

A  town,  by  bonding  itself  in  accordance  with  the  statute,  and  causing  a 
railroad  to  be  built,  creates  a  new  and  additional  property,  which  becomes 
the  subject  of  taxation;  the  remainder  of  the  coimty  is,  for  the  time 
being,  deprived  of  the  benefit  to  be  derived  from  the  taxation  thereof, 
so  that  the  town  may  reap  the  benefits  by  having  the  taxes  applied  in 
satisfaction  of  its  bonded  indebtedness;  and  thus  the  sinking  fund  pro- 
vided for  by  tlie  statutes  (Chap.  907, 1.rfiws  of  1869,  as  amended)  is,  up 
to  the  time  the  bonds  become  due  and  payable,  a  fund  the  town  has  an 
absolute  right  to  have  applied  in  payment  of  its  bonds. 

In  1871  the  town  of  I.  pursuant  to  the  provisions  of  the  act  of  1 866  (Chap.  438, 
Laws  of  1866),  issued  its  bonds  in  aid  of  the  construction  of  a  railroad 
through  the  town.  The  state  and  county  taxes  collected  from  the  rail- 
road company  upon  the  assessed  valuation  of  its  property  in  the  town 
from  the  years  1872  to  1887  were  paid  over  to  the  county  treasurer,  who 
used  them  in  the  payment  of  state  taxes  and  county  indebtedness,  and 
no  money  was  set  apart  by  him  as  a  sinking  fund  to  pay  the  bonds  so 
issued.  The  town  taxes  so  assessed  and  collected  were  paid  over  to  the 
supervisor  of  the  town  and  used  by  him  in  paying  town  expenses.  Said 
bonds  were  paid  by  the  town  from  moneys  raised  by  general  tax  on 
property  in  the  town,  including  that  of  the  railroad  company.  Upon  a 
case  submitted  under  the  Code  of  Civil  Procedure  (§  1279),  held,  that  the 
town  was  entitled  to  recover  of  the  county  the  amount  of  the  state  and 
county  taxes  so  paid  to  the  county  treasurer  within  six  years  prior  to  the 
submission;  and  that  the  failure  •)f  the  town  to  pay  over  the  amount 
of  town  taxes  collected  from  the  railroad  company  did  not  establish  a 
waiver  or  constitute  an  estoppel. 

Also  held,  that  the  county  was  not  entitled  to  have  the  stock  of  the  rail- 
road company,  received  by  the  town  in  exchange  for  its  bonds,  sold  and 
the  proceeds  applied  in  payment  of  said  bonds;  that  the  town  had  the 
absolute  right  to  have  the  sinking  fund  provided  for  by  law  applied  in 
payment  of  the  bonds  without  regard  to  the  stock. 

(Argued  March  17,  1891;  decided  April  14,  1891.) 

Cross-appeai^  from  a  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  1,  1889,  which  ordered  a  judgment  in 
favor  of  plaintiflE  upon  a  case  submitted  pursuant  to  section 
1279  of  the  Code  of  Civil  Procedure. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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A.  JP.  Bich  for  plaintiff.  The  fact  that  the  town  taxes  col- 
lected of  the  railroad  company  were  not  paid  to  the  county 
treasurer,  for  the  purpose  of  providing  a  sinking  fund,  did  not 
exonerate  the  county  from  contributing  the  county  and  state 
taxes  collected  to  a  sinking  fund  for  the  redemption  of  the 
bonded  indebtedness  of  the  town.  {Newinan  v.  Bd,  ISuprs.^ 
45  N.  Y.  684  ;  LouuBbei^y  v.  Depew^  28  Barb.  44 ;  Twinain 
V.  Swart,  4  Lans.  263  ;  6  Wait's  Act.  &  Def .  679 ;  Hand  v. 
Bd.  Suprs,,  31  Hun,  531.)  The  town  of  Ira  has  not  ignored 
the  statutory  scheme  provided  for  the  payment  of  its  bonds, 
nor  waived  any  rights  entitling  it  to  recover  of  the  county  the 
state  and  county  taxes.  (Laws  of  1869,  chap.  907,  §  4  ;  T^ws 
of  1871,  chap.  283,  §  4.)  The  plaintiff  is  not  prejudiced  at 
all  in  its  right  to  recover  of  the  county  as  for  money  had  and 
received,  because  it  did  not  sell  its  stock  in  the  railroad  com- 
pany and  apply  the  proceeds  towards  the  payment  or  redemp- 
tion of  the  bonds.  (Laws  of  1866,  chap.  433,  §  3 ;  Iaws  of 
1869,  chap.  907,  §  4 ;  CUrlc  v.  Sheldon,  106  N.  Y.  110 ; 
Vandenhurg  v.  ViL  of  Greenhush,  (SQ  id.  1 ;  Whipple  v. 
Christian,  80  id.  523  ;  Stroxigh  v.  Suprs,,  119  id.  212.)  The 
judgment  of  the  General  Term  relative  to  the  taxes  collected 
of  the  railroad  company  in  the  year  1888,  was  correct  and 
should  be  affirmed.  (Laws  of  1869,  chap.  907,  §  4.)  The 
town  of  Ira  waived  no  remedy  nor  lost  no  rights,  by  the  acts 
of  its  supervisor  sitting  as  a  member  of  the  board  of  super- 
visors of  the  county.  {Newman  v.  Bd.  Suprs.,  45  N.  Y.  676; 
Strough  V.  Bd,  Suprs.,  119  id.  212.) 

W^n.  B.  Woodm  for  defendants.  The  moneys  commanded 
by  the  statute  to  be  paid  into  the  sinking  fund,  could,not  law- 
fully be  diverted  by  the  town  to  the  payment  of  the  interest 
upon  the  bonded  indebtedness  of  the  town.  The  sinking  fund 
was  inviolate,  and  was  to  be  held  for  the  redemption  of  the 
town  bonds  and  for  no  other  purpose.  {Clark  v.  Sheldon, 
106  N.  Y.  110.)  The  county  of  Cayuga  had  a  right  to  share 
in  all  the  benefits  and  advantages  which  might  have  resulted 
from  a  strict  and  faithful  observance  by  the  town  of  Ira  of 
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the  requirements  of  the  statute  under  consideration,  in  regard 
tj  the  sinking  fund  to  be  created,  inchiding  its  management, 
the  purchase  of  the  town  bonds  below  par,  investment,  etc., 
of  which  it  was  deprived  by  the  plaintiff.  (1  Addison  on 
Cont.  7,  8.)  Tlie  town  of  Ira  waived  the  statutorj^  scheme 
provided  for  its  own  benefit,  no  taxpayer  objecting,  and  hav- 
ing done  so,  and  having  otherwise  provided  for  the  payment 
of  its  bonded  indebtedness,  it  cannot  now  enforce  observance 
of  the  statutory  methods  for  providing  a  sinking  fund,  nor 
maintain  an  action  as  for  money  had  and  received.  (Laws  of 
1869,  chap.  907,  §  6.)  A  party  may  waive  a  right  in  his  favor 
created  by  statute  tlie  same  as  any  other.  {In  re  Cooper,  97 
N.  Y.  507 ;  Tmnbs  v.  Ji.  cfe  &  Ji,  li.  Co.,  18  Barb.  583  ; 
£uel  V.  Tawn  of  LockporU  3  N.  Y.  197;  Allen  v.  Comrs. 
of  Land  Office,  38  id.  312 ;  Duryee  v.  Mayor,  etc.^  96  id.  477 ; 
People  ex  rel,  v.  ZoU,  97  id.  203 ;  Hilton  v.  Fonda,  86 
id.  339 ;  Brink  v.  //.  F.  Ins.  Co,,  80  id.  108.) 

Haight,  J.  The  facts  agreed  upon  herein  are  substantially 
as  follows : 

On  the  Ist  day  of  March,  1871,  the  town  of  Ira,  pursuant 
to  the  provisions  of  chapter  433  of  the  Laws  of  1866,  and  the 
several  acts  amendatory  thereof,  issued  its  bonds  to  the  amount 
of  $40,000  in  aid  of  the  construction  of  the  Southern  Central 
Kailroad.  Subsequently,  and  from  time  to  time  thereafter, 
payments  were  made  by  the  town  upon  such  bonded  indebted- 
ness until  the  1st  day  of  March,  1888,  at  which  time  such 
indebtedneas  was  fully  paid  and  the  bonds  were  surrendered 
and  canceled.  The  moneys  with  which  such  payments  were 
made  were  raised  by  a  general  tax  on  real  and  personal  prop- 
erty liable  to  taxation  in  the  town  of  Ira,  including  the  real 
and  pereonal  property  therein  owned  by  the  Southern  Central 
Railroad  Company.  The  state,  county  and  town  taxes,  exclu- 
sive of  school  and  road  taxes,  collected  from  the  said  Southern 
Central  Railroad  Company  upon  the  assessed  valuation  of  its 
real  and  personal  property  in  the  town  of  Ira,  in  the  years 
1872  to  1887  inclusive,  were  in  amount  as  follows:  State 
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taxes,  $934.24 ;  county  taxes,  $977.81 ;  town  taxes,  $3,572.90, 
The  state  and  county  taxes  in  each  year  were  paid  over  to  the 
treasurer  of  the  county  by  the  tow^n  collector,  and  the  same 
were  used  by  him  in  the  payment  of  the  state  taxes  and  the 
ordinary  expenses  and  obligations  of  the  county.  The  town 
taxes  so  collected  were  by  the  collector  paid  over  to  the  super- 
visor of  the,  town  and  were  by  him  used  and  expended  in  paj'^- 
ment  of  the  ordinary  and  current  expenses  of  the  town.  No 
money  was  ever  set  apart  by  the  treasurer  of  the  county  as  a 
sinking  fund  with  which  to  pay  off  and  retire  the  bonds  so  issued 
by  the  town  of  Ira,  as  required  by  chapter  907  of  the  Laws  of 
1869  aud  the  several  acts  amendatory  thereof.  The  pldntiff 
seeks  to  recover  the  amount  of  state  and  county  taxes  col- 
lected from  such  railroad  company  in  the  town  of  Ira  during 
the  years  named  which  were  paid  over  to  the  treasurer  of  the 
county  and  used  by  him  as  aforesaid.  The  General  Terra 
awarded  judgment  in  favor  of  the  plaintiff  for  the  amount  of 
the  county  taxes,  with  the  interest  accrued  thereon,  collecteii 
and  paid  over  to  the  treasurer  of  the  county  within  the  six 
years  prior  to  the  submission  of  this  controversy,  and  refused 
to  award  judgment  to  the  plaintiff  for  the  amount  of  such 
state  taxes. 

It  is  now  contended  on  behalf  of  the  defendant  that  the 
diversion  by  the  town  of  Ira  of  the  town  taxes  collected  in 
each  year  from  the  railroad  company  exonerated  the  defendant 
and  its  treasurer  from  any  obligation  or  duty  to  contribute  the 
county  and  state  taxes  thus  collected  to  a  sinking  fund  for  the 
redemption  of  the  bonded  indebtedness  of  the  town ;  that  such 
diversion  by  the  town  was  unlawful;  that  it  deprived  the 
county  of  its  right  to  share  in  the  benefits  and  advantages 
which  might  have  resulted  from  a  strict  and  faithful  observance 
of  the  statute  by  the  town  in  regard  to  the  sinking  fund,  and 
that  it  consequently  amounted  to  a  waiver  on  the  part  of  the 
town  of  the  statutory  scheme  provided  for  the  payment  of  its 
bonded  indebtedness. 

The  answer  to  this  contention  is,  that  the  facts  do  not  estab- 
lish a  waiver  on  the  part  of  the  town  or  constitute  an  estoppel ; 
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that  a  dnty  was  imposed  upon  the  county  treasurer  to  invest, 
as  a  sinking  fund,  for  the  purpose  named,  the  state  and  county 
taxes  tliat  came  into  his  hands  for  that  purpose,  and  that  it  is 
not  apparent  that  the  county  has  suffered  by  reason  of  any  fail- 
ure on  tlie  part  of  the  town  or  its  officers  to  pay  over  to  the 
treasurer  the  amount  collected  of  tlie  railroad  company  for 
town  purposes.  The  theory  upon  which  the  plaintiff  seeks  to 
recover  of  the  defendant  is  that  it  has  diverted  and  converted 
to  its  own  use  the  moneys  collected  and  held  by  the  treasurer 
for  the  sole  purpose  of  paying  and  retiring  the  bonds  issued 
by  the  town.  It  is  insisted  that  if  the  town  taxes  had  been 
paid  over  to  the  treasurer  and  had  been  by  him  invested,  that 
he  might  have  been  able,  through  his  management  of  the  fund, 
to  purchase  the  bonds  below  par,  and  thus  sooner  pay  off  ayid 
retire  them ;  but  the  amount  of  such  town  taxes,  as  we  have 
seen,  were  but  $3,572.90,  and  there  was  no  investment  thereof 
that  the  treasurer  could  make  which  was  authorized  by  the 
statute  which  would  produce  a  greater  income  thereon  than 
the  interest  allowed  by  law,  the  amount  of  which  would  not 
have  been  sufficient  to  pay  the  bonds  or  any  considerable  por- 
tion thereof  before  they  matured  and  were  in  fact  paid  and 
retired  by  the  town.  The  facts  agreed  upon  make  no  men- 
tion of  any  time  in  which  the  bonds  in  question  could  have 
been  purchased  at  any  sum  below  par,  and  we  cannot  assume 
such  fact  to  have  existed  for  the  purpose  of  reversing  a 
judgment 

It  is  conceded  in  the  briefs  of  counsel  for  the  respective 
parties  that  the  stock  of  the  railroad  company  subscribed  for 
by  the  town,  upon  the  issuing  of  its  bonds,  still  remains  in  the 
possession  of  the  town,  and  has  not  been  sold,  and,  it  is  claimed 
on  behalf  of  the  county,  that  it  had  the  right  to  have  this  stock 
sold  and  the  proceeds  applied  in  the  payment  of  the  bonds  in 
accordance  with  the  provisions  of  the  act  of  1869  referred  to, 
ajs  amended  by  chapter  283  of  the  Laws  of  1871. 

We  hardly  think  it  necessary  at  this  time  to  enter  upon  an 
extended  consideration  of  these  acts,  for  the  reason  that  they 
have  already  been  considered  and  construed  by  the  Court  of 
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Appeals  in  former  cases ;  and,  as  we  understand  those  cases, 
tliey  were  disposed  of  upon  the  theory  that  the  acts  in  question 
do  not  impose  a  tax  or  burden  upon  the  other  towns  of  the 
county ;  that  a  town,  by  bonding  itself  and  causing  a  railroad 
to  be  built,  created  a  new  and  additional  property,  which 
became  the  subject  of  taxation :  that  the  rest  of  the  county 
was  simply  deprived  of  the  benefits  to  be  derived  for  the  time 
being  of  the  taxation  of  such  property,  so  that  the  town  might 
reap  the  benefits  of  the  taxes  collected  thereon  by  having  the 
same  applied  in  the  satisfaction  of  its  bonded  indebtedness ;  the 
result  of  which  was  to  make  the  sinking  fund  provided  for  in 
the  act,  up  to  the  time  that  the  bonds  matured  and  became 
■due  and  payable,  a  fund  which  the  town  had  the  absolute 
right  to  have  applied  in  the  payment  of  the  bonds  without 
regard  to  the  stock,  (//i  re  Clark  v.  Sheldon^  106  N.  Y.  104- 
111 ;  Bridges  v.  Board  of  Supervisors  of  iyullivan  County^ 
92  id.  570-579.) 

As  to  the  appeal  by  the  plaintiff,  it  distinctly  appears  in  the 
facts  agreed  ufwn  that  the  state  and  county  taxes  were  diverted 
and  paid  out  for  state  and  county  purjx)ses.  We,  therefore, 
cannot  assume  that  it  remained  in  the  general  fund  of  the 
county,  as  was  the  case  in  In  re  Spaulding  v.  Arnold  (34  N. 
Y.  St.  Rep.  98(»;  125  N.  Y.  194),  but  the  plaintiff  should  have 
been  awarded  judgment  for  the  amount  of  the  state  taxes  col- 
lected and  appropriated  within  six  years  prior  to  the  submis- 
sion. {St rough  v.  Board  of  Supervisors  ofJefferson  County^ 
119  N.  Y.  212-218.) 

The  judgment  of  the  General  Term  should  be  modified  by 
adding  to  the  recovery  against  the  defendant  the  sum  of 
$361.91,  together  with  871.54  interest  thereon  to  the  18th 
day  of  December,  1888,  together  with  interest  thereon  from 
that  date  to  the  date  of  the  entry  of  the  judgment,  and,  as  so 
modified,  the  judgment  should  be  affirmed,  with  costs  to  the 
plaintiff. 

All  concur. 

Judgment  affirmed. 
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Constance  B.  Price,  Appellant,  v.  Walter  J.  Price  et  al., 
Respondents. 

Where  a  marriage  has  been  annulled  by  judicial  decree,  upon  the  ground 
that  when  it  was  contracted  the  husband  had  a  former  wife  living,  who 
had  absented  herself  for  more  than  five  successive  years  immediately 
preceding  the  second  marriage,  without  being  known  by  him  to  be  liv- 
ing, although  until  it  was  so  annulled  it  was  voidable  only  and  not  void 
(2  R.  S.  139,  §  6),  and  the  cohabitation  of  the  parties  was  not  adulterous, 
and  although  both  parties  entered  into  the  marriage  in  entire  good  faith, 
yet  the  wife  is  not  entitled  to  dower  in  the  real  estate  owned  by  the  hus- 
band at  the  date  of  the  decree. 

Wait  V.  Wait  (4  N.  Y.  95);  Jon^s  v.  Zoller  (29  Hun,  551;  32  id.  280;  87  id. 

.  228;  104  N.  Y.  418);  Braiuer  v.  Bathers  (1  Abb.  Ct.  App.  Dec.  214);  Qrif'- 
finy.  Banks  (37  N.  Y.  621),  distinguished. 

Price  V.  JMee  (33  Hun,  76),  reversed. 

(Argued  March  3,  1891;  decided  April  21,  1891.) 

Cross-appeals  from  judgment  of  the  Gteneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department  entered  upon 
an  order  made  November  7, 1889,  which  modified,  and  affirmed 
as  modified,  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

April  23,  1839,  Walter  W.  Price  and  Susanna  Butler  inter- 
married in  England  and  lived  together  as  husband  and  wife  at 
Birmingham  for  about  one  year,  when  he  came  to  the  United 
States,  where  he  resided  until  his  death. 

July  1,  1865,  Price  and  Constance  Bridget  Tallon,  the  plain- 
tiff in  this  action,  intermarried  at  the  city  of  New  York,  and 
lived  together  as  husband  and  wife  until  July,  1871,  having 
two  children  born  unto  them,  who  survive. 

In  May,  1873,  Price  began  an  action  in  the  Supreme  Court 
of  this  state  to  have  his  last  marriage  annulled  on  the  ground 
that  his  first  wife  was  then  living,  which  resulted  in  a  judg- 
ment entered  April  15,  1874,  annulling  the  marriage.  The 
court  found  that  the  first  wife,  Susanna,  had  absented  herself 
from  her  husband  since  1843  —  had  not  been  heard  of  by  him 
for  more  than  five  years,  and  that  the  marriage  between  Walter 
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W.  Price  and  Constance  B.  Tallon  was  contracted  in  good  faith, 
believing  that  the  former  wife  was  dead.  It  was  adjudged 
that  their  marriage  was  null  and  void,  but "  only  from  the  time 
that  its  nullity  is  hereby  pronounced,  to  wit,  from  and  after 
the  date  of  this  judgment."  It  was  further  adjudged  that  the 
children  of  the  marriage  were  legitimate,  and  entitled  to  suc- 
ceed in  the  same  manner  as  legitimate  children  to  the  real  and 
personal  estate  of  the  father  and  mother,  or  either  of  them. 
At  the  date  of  the  entry  of  this  judgment,  Walter  W.  Price 
owned  the  real  estate  described  in  the  interlocutory  judgment 
in  this  action,  about  fourteen  acres  of  which  he  conveyed,  in 
July,  1875,  to  Walter  J.  Price.  June  6,  1876,  Walter  W. 
Price  died  seized  of  all  of  said  real  estate  except  that  so  con- 
veyed, which  he  disposed  of  by  will.  This  action  was  begun 
by  the  plaintiff  June  7,  1880,  to  have  dower  admeasured  in 
the  real  estate  of  which  Walter  W.  Price  was  seized  at  the 
date  of  the  entry  of  the  judgment  annulling  the  marriage. 
The  defendants  are  the  devisees,  grantees  and  mortgagees  of 
the  devisees  of  Walter  W.  Price.  They  set  up  in  their 
answers,  among  other  defenses:  (1)  That  the  marriage  was 
null  and  void  and  had  been  so  adjudged.  (2)  That,  February 
25,  1874,  the  plaintiff  received  from  Walter  W.  Price  a  sum 
of  money  in  satisfaction  of  all  claims  to  dower  in  liis  property. 

Chas.  Jozies  and  George  H,  Starr  for  plaintiff.  The  plain- 
tiff was  entitled  to  recover  on  the  facts  proved  by  her  when 
she  rested  her  case.  (3  Kent's  Comm.  368.)  During  tlie 
lawful  connection  between  the  parties,  the  husband,  Walter 
W.  Price,  was  seized  of  the  lands  in  which  the  plaintiff  .plains 
dower,  and  the  right  attached  before  the  entry  of  the .  judg- 
ment declaring  the  marriage  void.  (4  Kent's  Comm.  50.) 
The  marriage  between  the  plaintiff  and  Walter  W.  Price  was, 
on  the  facts  found  by  the  referee,  a  valid  marriage.  (2  R  S. 
139,  §§  5,  6,  8,  9 ;  Valleau  v.  Valleau,  6  Paige,  207 ;  White  v. 
Lowe  J  1  Redf .  376 ;  Cropsey  v.  McKinneyy  30  Barb.  47 ; 
Griffin  V.  Banl'^,  24  How.  Pr.  213 ;  Roderigas  v.  K  R.  S. 
Inst,  63  N.  Y.  460 ;  Brower  v.  Roberts^  1  Abb.  Ct  App.  Dec 
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214 ;  Janes  v.  ZoUer,  29  Hun,  551 ;  32  id.  280 ;  Price  v. 
Price,  33  id.  76 ;  Jmes  v.  Fleming,  37  id.  227.)  The  mar- 
riage of  the  plaintiff  with  Walter  W.  Price  being  valid,  and 
she  being  his  lawful  wife,  had  dowable  capacity,  and  her 
dower  right  or  title  was  an  interest  which  attached  on  the 
land  of  which  her  husband  was  seized  during  the  coverture. 
( Wait  V.  Wait,  4  N.  Y.  95 ;  SteeU  v.  Ward,  30  Hun,  557.) 
The  plaintiff  has  never  been  barred  or  divested  of  the  dower 
right  or  interest  which  attached  to  the  lands  by  virtue  of 
marriage  and  seisin.  (  Wait  v.  Wait,  4  K".  Y.  96 ;  People  v. 
Faber,  92  id.  149 ;  Scfiefer  v.  Prudera,  64  id.  47.)  The 
plaintiff  was  the  lawful  wife  of  Walter  W.  Price,  and  as  such 
had  dowable  capacity.  Her  right  to  dower  has  not  been  cut 
off  or  barred.  (2  R.  S.  139,  §  6;  Brower  v.  Brewer,  1 
Abb.  Ct  App.  Dec.  225.)  As  the  defendant  Paine,  who 
owns  the  manor  property,  is  not  a  residuary  devisee,  the  rule 
which  permits  the  whole  dower  to  be  allotted  out  of  one  parcel, 
when  that  parcel  is  part  of  the  residuary  estate,  does  not  apply. 
{Funyan  v.  Bunyam,,  21  Hun,  12;  Bumhart  v.  Lymbumer, 
85  N.  Y.  172.)  The  court  below  erred  in  refusing  to  recon- 
sider the  question  and  direct  dower  to  be  allotted  or  charged 
as  an  annuity  upon  the  several  properties.  {Raynor  v.  Hay- 
nor,  94  N.  Y.  248 ;  Weeks  v.  Cornell,  98  id.  657.)  By  the 
express  terms  of  the  statute  the  defendant  is  liable  for  all 
damages  resulting  to  the  plaintiff  from  the  time  of  demand  till 
the  time  of  recovery  of  judgment.  (Code  Civ.  Pro.  §  1600 ; 
2  R  S.  [6th  ed.]  1122,  §  20;  Kyle  v.  KyU,  67  K  Y.  405.) 
The  statute  making  the  defendant  who  refuses  the  demand 
the  only  person  liable  for  the  damages,  is  evidently  based 
upon  well-settled  principles  of  equity.  (  Youngs  v.  Carter,  10 
Hun,  198,  199;  B.  N.  Bank  v.  Dunmn,  12  id.  410;  38  id. 
564.)  The  Code  of  Civil  Procedure  prescribes  a  special  rule 
as  to  damages  in  dower  cases.  It  is  distinct  from  the  rule  in 
ejectment  casea  {Jackson  v.  Wood,  24  Wend.  443 ;  Kyle  v. 
Kyle,  67  N.  Y.  406,  407;  La^ivrence  v.  Millar,  2  id.  245; 
Aikman  v.  IlarseU,  98  id.  191 ;  Morgan  v.  Varick,  8  Wend. 
587;  Jackson  v.  Wood,  24  id.  443 ;  Leland  v.  Tomey,  6  Hill, 
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328 ;  Holmes  v.  Davis,  19  N.  Y.  441,  443 ;  Bxidd  \.  VTalA'er, 
9  Barb.  493;  Grant  v.  Cooper,  9  Hun,  329.)  Tlie  general 
ground  of  defendants'  appeal  as  to  damages  is  erroneous.  (2 
R.  S.  [6th  ed.]  1122,  1123,  §  20;  Alkman  v.  Harsell,  31  Hun, 
634 ;  Schroder  v.  Mayor,  etc,,  36  id.  423  ;  Latitz  v.  Bu<!iking' 
ham,  4  Lans.  484;  Thompson  v.  Hickey,  8  Abb.  [N".  C]  159 ; 
59  How.  Pr.  434 ;  In  re  B.  P.  Church,  3  Edw.  Ch.  155, 169, 
170 ;  4  Bradf .  503,  515.)  In  so  far  as  any  question  can  be 
raised  in  respect  to  the  order  of  tlie  General  Term  denying 
defendants'  motion  for  a  reargument  or  for  a  modification  of 
the  order  of  reversal,  it  is  sufficient  to  say  that  the  application 
was  addressed  to  the  discretion  of  the  court,  and  the  order  is 
not  reviewable  in  this  court.  {Marshall  y,  Davies,  78  N.  Y. 
414 ;  Agate  v.  Morrisan,  84  id.  .673.)  The  only  issues  which 
the  court  below  could  consider  in  detennining  the  appeal,  or 
which  can  be  considered  here,  are  the  issues  which  appear  by 
the  record  to  have  been  tried.  All  other  issues,  whether  pre- 
sented by  the  pleadings  or  not,  are  deemed  to  have  been 
abandoned  or  waived.  When  a  party  has  elected  to  trj',  or 
has  acquiesced  in  the  trial  of  the  action  upon  a  particular 
theory,  he  is  concluded,  and  the  appellate  court  will  only 
consider  questions  raised  on  the  issues  as  tried.  {Lochwood  v. 
QuacJcenbush,  83  N.  Y.  607.)  The  facts  which  the  defend- 
ants say  they  wish  to  prove  on  another  trial  are  immaterial, 
and  if  admitted  would  not  be  a  bar  to  the  plaintiff's  right  of 
dower.     {Carson  v.  Murray,  3  Paige,  483.) 

David  Wilcox  for  defendants  Paine  and  others.  PlaintiflPft 
contention  that  notwithstanding  judgment  of  nullity,  the  mar- 
riage irt  valid  up  to  the  date  of  such  judgment,  is  in  derogation 
of  the  general  common-law  and  statutory  rules,  and  rests  wholly 
upon  the  claim  that  this  is  the  effect  of  an  exception  expressed 
in  the  statute,  that  by  virtue  tliereof  a  judgment  of  nullity 
does  not  annul  but  merely  terminates  the  marriage.  (  WUliani' 
son  V.  Parisien,  1  Johns.  Ch.  389 ;  Finn  v.  Finn,  62  How. 
Pr.  83:  Elliott  v.  Gurr,  2  Phil.  16;  Blossom  v.  Ban^ett,  37 
N.  Y.  434;  AppUton  v.  Warner,  51  Barb.  270.)     Tlie  excep- 
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tion  upon  which  the  plaintiff  relies  was  introduced  merely  for 
the  purpose  of  rendering  the  marriages  to  which  it  applies 
voidable ;  it  is  common  to  all  marriages  of  that  character,  and  if 
plaintiff's  claim  be  well  founded  it  must  be  held  that  all  such 
marriages  are  not  annulled,  but  merely  terminated  by  judgment 
of  nullity.  {Jaques  v.  Pub.  Admr.^  1  Bradf.  499 ;  Finn  v. 
Finn^  62  How.  Pr.  86 ;  llm/ry  v.  Henry ^  4  Den.  253 ,  Valleau 
V.  Valleauy  6  Paige,  207 ;  Cropsey  v.  McKinney^  30  Barb. 
47,  55;  White  v.  Zowe^  1  Redf.  376.)  It  is  impossible 
tliat  a  contract  attempted  by  persons  who  were  incapable  of 
contracting,  and  for  that  reason  adjudged  null,  can  neverthe- 
less be  a  vahd  contract.  (  Valleau  v.  Valleau,  6  Paige,  207 ; 
White  V.  Lowe,  1  Redf.  376.)  Other  provisions  of  the  statute 
show  that,  after  it  has  been  adjudged  null,  the  attempted  mar- 
riage has  no  validity  whatever.  (Laws  of  1855,  chap.  547,  §  1 ; 
Laws  of  1882,  chap.  401.)  Without  qualification  of  any  sort, 
the  statute  expressly  provides  tliat  the  judgment  of  nullity 
shall  be  evidence  of  the  invalidity  of  the  marriage,  and  this 
court  has  several  times  stated  that  such  is  its  effect.  (Keen^s 
Case,  7  Cook,  140 ;  Aughtie  v.  Aughtie,  1  Phil.  201 ;  EUiott 
V.  Gurr,  2  id.  16 ;  Perry  v.  Perry,  2  Paige,  507 ;  Wait  v. 
Wait,  4  N.  Y.  100 ;  In  re  Ensign,  103  id.  287 ;  Van  Cleaf 
V.  Bums,  118  id.  549.)  The  claim  that  dower  arises  from  a 
marriage  which  is  void,  whether  by  reason  of  the  statute  alone 
or  by  reason  of  a  judgment  pronounced  in  accordance  with 
statutory  provisions,  is  contrary  to  tlie  authorities.  {Cropsey 
V.  Ogden,  11  N.  Y.  228 ;  Bishop  on  Mar.  &  Div.  §  706 ;  Park 
on  Dower,  19 ;  2  Bishop  on  Mar.  &  Div.  §  690 ;  1  Scribner  on 
Dower,  146 ;  Spicer  v.  Spieer,  16  Abb.  Pr.  [N.  S.]  112.)  The 
case  upon  which  the  General  Term  rested  its  decision  does  not 
support  the  same.  That  case  and  the  decisions  since,  so  far 
as  applicable  here,  support  the  rules  already  stated.  {In  re 
Ensign,  103  N.  Y.  284;  Day  v.  West,  2  Edwards,  596; 
Reynolds  v.  Reynolds,  24  Wend.  193  ;  Cherraud^.  Cherraud, 
1  Leg.  Obs.  134 ;  Moore  v.  Ilageman,  92  N.  Y.  521 ;  Witthans 
V.  Smith,  105  id.  332.)  The  judgment  of  the  General  Term 
was  erroneous  in  that  it  did  not  order  a  new  trial.  {Jones  v. 
SioKELs — ^YoL.  LXXIX.        75 
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Fleming,  104  N.  Y.  418;  GHffin  v.  Marquardt,  17  id.  28; 
Foot  V.  A.  Co.,  61  id.  571 ;  Ehrichs  v.  De  MiU,  75  id.  370; 
Guernsey  v.  Moore,  80  id.  181 ;  Gawthrop  v.  Leary,  89  id. 
622 ;  Goodwin  v.  ConTdin,  85  id.  21.)  It  was  error  to  charge 
the  defendant  Little  with  damages.  (1  E.  S.  742,  §§  19,  20, 
22,  23 ;  Kyle  v.  Kyle,  67  N.  Y.  400,  405 ;  Code  Civ.  Pro. 
§  1603,  Ilazen  v.  Thurber,  4  Johns.  Ch.  604;  Witihans  v. 
&/^a^*Z-,  38  Hun,  560;  Raynor  v.  Raynor,  21  id.  36.)  There 
is  no  merit  in  the  appeal  regarding  the  manner  in  which  dower 
has  l)een  assigned.  (Code  Civ.  Pro.  §  1609 ;  White  v.  Story, 
2  ilili,  543 ;  Coates  v.  Cheei^er,  1  Cow.  460 ;  Wood  v.  Keyes, 
6  Paige,  478 ;  Raynor  v.  Raynor,  21  Hun,  42.)  There  can  be 
no  dower  in  the  burial  lots  in  Greenwood  cemetery.  (Laws  of 
1838,  chap.  298;  Laws  of  1839,  chap.  156;  Laws  of  1850, 
chap.  152  ;  llioinpson  v.  Iliekey,  59  How.  Pr.  434 ;  Schroeder 
V.  ir^V-?^,  36  Hun,424;  Lautzw. Buckingham, ^\jm\&,  A:%^.) 

Jamea  R.  Marvin  for  defendant  Little.  Plaintiff's  mar- 
riage was  invalid.  (2  R.  S.  L5th  ed.]  227,  233,  235,  §§  4,  33 
36,  50 ;  Code  Civ.  Pro.  §  174.)  A  divorce  at  common  law 
avoided  the  marriage  ah  initio.  It  was  equivalent  tx)  a  sentence 
of  nullity  under  our  statute.  It  placed  the  parties  in  the  same 
relation  to  each  other  as  though  there  had  been  no  marriage. 
( Wait  V.  Wait,  4  N.  Y.  100 ;  2  Kent's  Comm.  78,  80 ;  1 
Johns.  Ch.  389  ;  4  Johns.  52.)  The  marriage  in  question  was 
never  valid  for  any  purpose.  The  most  that  can  be  claimed 
for  it  is,  that  if  it  had  not  been  annulled  during  the  life-time 
of  Price,  at  the  instance  of  one  of  the  parties,  or  afterwards  at 
the  instance  of  the  former  wife,  the  plaintiff  might  have  been 
entitled  to  dower  and  the  issue  of  the  marriage  might  have 
been  "  entitled  to  succeed  in  the  same  manner  as  legitimate 
children  to  the  real  and  personal  estate  of  the  parent  who,  at 
the  time  of  the  marriage,  was  competent  to  contract."  (2  R.  S. 
[5th  ed.]  234,  §  37;  Wait  v.  Wait,  4  K  Y.  95.)  The  mar- 
riage  in  question  was  void  at  common  law,  voidable  only  by 
statute  from  the  sentence  of  nullity,  and  from  that  time  must 
be  considered  as  an  absolutely  void  marriage.     By  the  decree 
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annulling  the  marriage,  the  marriage  became  absolutely  void 
ah  hiitio^  and  the  inchoate  right  of  dower,  if  it  ever  attached, 
was  absolutely  destroyed.  {Spicer  v.  Spicet*^  16  Abb. 
Pr.  [N.  S.]  112.)  The  court  at  Special  Term  properly  over- 
ruled the  referee  in  his  findings  of  damages  for  mesne  profits 
as  against  Mrs.  Little  from  the  time  of  the  conveyance  of  her 
house  to  Wedekind.  {Graham  v.  Linden^  50  N.  Y.  551.) 
Mrs.  Little  in  no  event  can  be  charged  with  the  mesne  profits 
after  she  conveyed  the  premises  No.  4  Tannest  place  to  Wede- 
kind, April  25,  1882.  After  that  time  she  ceased  to  have  any 
interest  in  that  property.  (36  N.  Y.  646 ;  60  Barb.  478 ;  19 
N.  Y.  488 ;  3  Black.  Comm.  205.)  The  occupant  of  the  prem- 
ises subject  to  a  right  of  dower  is  held  for  mesne  profits  on  the 
theory  that  he  has  enjoyed  the  use  of  the  property,  either  by 
occupation  or  through  the  receipt  of  rents.  If  he  has  received 
no  rents  or  if  occupation  has  not  been  beneficial  to  him  no 
damages  can  be  recovered.  If  Mrs.  Little,  while  she  owned 
the  property,  had  not  occupied  the  premises  and  had  not  been 
able  to  rent  them,  no  damages  could  have  been  recovered 
against  her.  (  Witthana  v.  Schach^  38  Hun,  560.)  The  Code 
of  Civil  Procedure  makes  provision  for  the  recovery  of  mesne 
profite.  (Code  Civ.  Pro.  §§  1600,  1601,  1602 ;  KyU  v.  Kyle, 
67  N.  Y.  406.)  The  purchase  of  Vannest  place  property  by 
Mrs.  Little  was  not  an  unlawful  act,  whether  she  had  knowl- 
edge of  plaintiffs  dower  claim  or  not.  She  is  chargeable  only 
for  what  has  come  to  her  hands.  (  Van  Name  v.  Yan  Name, 
23  How.  Pr.  252 ;  Code  Civ.  Pro.  §  1600.)  At  common  law 
a  widow  was  entitled  to  damages  for  withholding  her  dower 
from  the  time  only  when  she  recovered  her  judgment  for  dower. 
{KyU  V.  Kyle,  67  K  Y.  406, 407.)  It  was  by  statute  that  she 
first  became  entitled  to  arrears.  The  statute  prescribed  the  sole 
rule  for  the  amount  thereof,  both  in  law  and  equity.  (Code 
Civ.  Pro.  §§  1600,  1613 ;  1  R  S.  742,  §§  19,  20.)  If  Mrs. 
Little  had  continued  the  owner  of  the  premises  up  to  the  appli- 
c  ition  for  judgment  for  damages,  no  recovery  could  be  had 
against  her  except  for  six  years  immediately  prior  to  such  appli- 
cation.    {Kyle  V.  Kyle,  67  K  Y.  405.) 
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FoLLETT,  Ch.  J.  The  primary  question  underlying  tlii& 
case  is  whether,  when  a  wife  absents  lierself  from  her  husband 
for  five  successive  years  witliout  being  known  by  him  to  be 
living  within  that  time,  and  he  contracts  a  second  marriage 
which  is  annulled  in  an  action  between  them  because  the  first 
wife  is  living,  such  second  wife  is  entitled  to  dower  in  the  real 
estate  owned  by  him  at  the  date  of  tlie  entry  of  the  judgment 
of  nullification? 

In  tliis  state  the  riglit  to  dower  arises  out  of  the  rules  of 
the  common  law,  except  in  so  far  as  they  have  been  changed 
by  our  statutes. 

By  the  common  and  canon  law  a  marriage  by  one  having  a 
spouse  living  and  undivorced,  though  the  spouse  had  been 
absent  and  believed  to  be  dead,  was  void  ah  mitio,  and  the 
person  contracting  a  second  marriage  was  guilty  of  a  felony. 
(1  Scrib.  Dow.  115,  pp.  5 ;  1  Black.  Com.  436;  2  StepL 
Com.  [11th  ed.]  25G ;  2  Kent's  Com.  79 ;  1  Bish.  M.  &  D. 
§299.) 

An  examination  of  the  legislation  on  tlie  subject  of  mar- 
riages between  persons,  one  of  whom  has  a  spouse  living, 
becomes  necessary  to  enable  us  to  determine  whether  the  nde 
of  the  conmion  law  has  been  changed. 

By  chapter  2  of  the  first  year  of  James  the  First,  it  was 
enacted  that  a  person  marrying  a  second  time,  whose  husband 
or  wife  had  been  continually  absent  for  seven  years  immedi- 
ately preceding  the  second  marriage  and  not  known  by  such 
person  to  be  living  within  that  time,  should  not  be  guilty  of 
bigamy.  The  rule  prescribed  by  this  statute  has  remained 
the  law  of  England  to  this  day.  (4  Steph.  Com.  [11th  ed.]  90.) 
A  statute  containing  the  same  provisions,  though  reducing 
the  period  of  absence  to  five  years,  was  enacted  in  tliis  state 
February  7,  1788  (2  J.  &  S.  214),  which  with  slight  modifi- 
cations  has  been  continued  in  force  to  the  present  time.  (1 
Eev.  Acts  of  1801,  122  ;  1  Rev.  Laws  of  1813,  112  ;  2  R.  S. 
687;  Penal  Code,  §§  298,  299.) 

It  was  held  in  this  state  that  the  statute  concerning  bigamy 
did  not  render  such  a  second  marriage  valid  {Fenton  v.  Reedy 
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4  Johns.  52 ;  Williamson  v.  Parisien^  1  Johns.  Ch.  389), 
and  such  is  the  rule  in  England.  (Shelf.  M.  &  D.  89,  223, 
230,  479.) 

Such  was  the  condition  of  the  law  when  the  Kevised  Stat- 
utes of  this  state  wei-e  enacted,  and  experience  having  proved 
that  the  statute  in  respect  to  bigamy  had  induced  the  contrac- 
tion of  second  marriages  by  persons  having  spouses  who  had 
been  absent  for  five  years  and  believed  to  be  dead,  which 
after  the  return  of  the  absent  husband  or  wife,  were  found  to 
be  void  and  the  issue  illegitimate,  it  was,  for  the  purpose  of 
alleviating  some  of  these  consequences  enacted.     (2  R.  S.  139.) 

"  §  5.  No  second,  or  other  subsequent,  marriage,  shall  be 
contracted  by  any  person  during  the  life-time  of  any  former 
husband  or  wife  of  such  person,  unless,"  *  *  *  and 
*'  Every  marriage  contract  in  violation  of  the  provisions  of 
this  section,  shall,  except  in  the  case  provided  for  in  the  next 
section,  be  absolutely  void." 

"§  6.  If  any  person  whose  husband  or  wife  shall  have 
absented  himself  or  herself,  for  a  space  of  five  successive 
years,  without  being  known  to  such  person  to  be  living  during 
that  time,  shall  marry  during  the  life-time  of  such  absent 
husband  or  wife,  the  marriage  shall  be  void  only  from  the 
time  that  its  nullity  shall  be  pronounced  by  a  court  of  com- 
petent authority." 

It  was  also  provided  (1  R.  S.  142)  : 

"  §  20.  The  chancellor  (Supreme  Court)  may  by  a  sentence 

of  nullity,  declare  void  the  marriage  contract  for  either  of 

the  following  causes,  existing  at  the  time  of  the  marriage 
*     *     * 

"  2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living ;  and  that  the  marriage  with  such  former  husband 
and  wife  was  then  in  force     *     *     *. 

"  §  23.  When  it  shall  appear  and  be  so  decreed,  tliat  such 
second  marriage  was  contracted  in  good  faith,  and  with  the 
full  belief  of  the  parties,  that  the  former  husband  or  wife  wag 
dead,  the  issue  of  such  marriage  born  or  begotten  before  its 
nullity  be  declared,  shall  be  entitled  to  succeed,  in  the  same 
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manner  as  legitimate  children,  to  the  real  and  personal  estate 
of  the  parent  who,  at  the  time  of  the  marriage  was  competent 
to  contract ;  and  tlie  issue  so  entitled  shall  be  specified  in  the 
sentence  of  nullity." 

By  these  provisions  such  marriages  ceased  to  be  void,  and 
became  voidable  and  subject  to  be  annulled,  with  tlie  conse- 
quences incident  to  the  annuUment  of  marriages  by  the  rules 
of  the  common  law,  except  in  so  far  as  they  were  changed  by 
the  above  sections  and  the  two  hereinafter  quoted. 

By  the  common  law,  neither  dower  nor  courtesy  arises  from 
a  voidable  marriage,  if  it  be  annulled  during  the  life-time  of 
the  parties,  and  when  annulled  by  the  judgment  of  a  compe- 
tent court,  they  are  in  the  same  situation  in  respect  to  each 
other,  and  to  rights  in  the  property  of  each  other,  as  though  a 
marriage  had  never  been  entered  into,  and  the  children  bom 
of  it  are  illegitimate  unless  legitimated  by  statute.  {Aughtie 
V.  Aughtie,  1  Phill.  201 ;  Cage  v.  Acton,  1  Ld.  Eaym.  521  ; 
Bish.  on  M.  &  D.  §§  116-118,  690,  71^;  Bish.  on  H.  &  W. 
§§  2tt7,  479,  482 ;  1  Bright  II.  &  W.  7,  322 ;  2  id.  366 ;  1 
Koper  H.  &  W.  332 ;  Stewart  M.  &  D.  §§  147,  429,  437.) 

And  in  the  absence  of  a  statute  saving  the  right  to  dower, 
the  dissolution  a  vinculo  of  a  valid  marriage,  for  the  fault  of 
either  party,  bars  it.  {Barrett  v.  Failing,  111  U.  S.  523 ; 
Framptan  v.  Stephens,  L.  R.  [21  Ch.  Div.]  164 ;  14  Am.  & 
Eng.  Encly.  Law,  537 ;  5  id.  921.) 

It  is  contended  by  the  learned  counsel  for  the  plaintiff  that 
the  rule  of  the  common  law  was  altered  by  the  sections  of  the 
Revised  Statutes  hereinbefore  set  forth,  and  by  the  two  next 
quoted,  wliich  are  the  only  ones  relied  on  as  affecting  a  change. 

"  §  8.  In  case  of  divorce,  dissolving  the  marriage  contract 
for  the  misconduct  of  the  wife,  she  shall  not  be  endowed." 
(1  R.  S.  74,  §  8.) 

"  §  48.  A  wife  being  a  defendant  in  a  suit  for  a  divorce 
brought  by  her  husband,  and  convicted  of  adultery,  shall  not 
be  entitled  to  dower  in  her  husband's  real  estate,  or  any  part 
thereof,  nor  to  any  distributive  share  in  his  personal  estate.'* 
(2  R.  S.  146,  §  48.) 
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The  last  section  was  repealed  by  chapter  245,  L.  1880,  after 
it  had  been  made  a  part  of  section  1760  of  the  Code  of  Civil 
Procedure. 

In  Wait  V.  Wait  (4  X.  Y.  95),  it  was  held  that  a  judgment 
dissolving  a  valid  marriage  for  the  adultery  of  the  husband  did 
not  cut  off  the  wife's  inchoate  right  to  dower  in  lands  of  which 
he  was  at  the  date  of  the  judgment,  or  theretofore  had  been 
seized ;  and  she  having  survived,  dower  was  assigned.  The 
court  rested  its  decision  on  the  ground  that  the  sections  deny- 
ing a  wife's  right  to  dower  when  divorced  for  her  adultery,  by 
fair  implication  saved  it  when  a  divorce  was  granted  for  the 
adultery  of  the  husband.  The  learned  judge,  who  wrote  in  the 
case  last  cited,  seems  to  have  overlooked  Charncand  v.  Char- 
ruand  (1  N.  Y.  Leg.  Obs.  134) ;  Day  v.  Went  (2  Edw.  C^h. 
592),  and  Reynohh  v.  Jieynohh  (24  Wend.  198) ;  and  the 
judgment  has  not  esca]>ed  criticism  {Moore  v.  Ilegemar}^  27 
Ilim,  68 ;  affd.  92  K  Y.  521 ;  2  Bish.  M.  &  D.  §  706) ;  but 
the  result  reached  by  it  has  been  lately  confirmed  by  statute. 
(Code  Civ.  Pro.  §  1754.) 

The  changes  effected  by  the  Revised  Statutes  in  the  rights 
of  parties  entering  in  good  faith  into  a  marriage  while  one  has 
a  living  and  undivorced  spouse  who  has  been  absent  for  five 
years  and  not  known  to  be  living,  are  :  (1)  The  marriage  is  not 
void  from  the  beginning,  but  voidable.  (2)  When  judicially 
annulled,  it  is  only  void  from  the  date  of  the  judgment 
(3)  When  so  annulled,  the  issue  may  be  adjudged  entitled  to 
succeed  to  the  estate  of  the  parent  who  was  comi)etent  to 
marry,  in  the  same  manner  as  legitimate  children.  (4)  It  has 
been  held  that  while  such  a  marriage  remains  unannulled,  the 
cohabitation  of  the  parties  is  not  adulterous  (  Valleau  v.  VaJr- 
IcaxL^  6  Paige,  207) ;  also  that  the  survivor  is  entitled  to  admin- 
istration (  White  V.  IjOWc^  1  Red.  376) ;  and  before  the  passage 
of  the  acts  for  the  protection  of  married  women,  that  the  hus- 
band could  hold  and  transfer  the  personal  property  of  the  wife. 
{Cropsey  v.  MeKlnney^  30  Barb.  47.) 

We  do  not  express  the  opinion  that  other  changes  than  these 
mentioned  have  not  been  wrought,  for  we  are  only  concerned 
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with  the  claun  that  it  has  changed  the  common  law  in  respect 
to  the  right  of  a  wife  to  dower  under  such  a  marriage  after  it 
has  been  judicially  annulled. 

The  absence  of  a  husband  or  wife  for  five  years,  unheard  of 
during  that  time,  and  who  is  believed  to  be  dead,  is  not  in  this 
state  a  cause  for  an  absolute  divorce. 

The  effect  of  a  judgment  annulling  a  marriage  upon  the 
right  of  a  wife  to  dower,  has  never  been  determined  in  this 
state  in  any  reported  case  except  in  the  one  at  bar.  In  Spies 
v.  Spies  (16  Abb.  [N.  S.]  112),  the  second  marriage,  through 
which  the  wife  claimed  dower,  was  never  dissolved,  and  she 
survived  her  husband,  nevertheless,  dower  was  denied  her. 
In  Jones  v.  ZoUer  (29  Hun,  551 ;  32  id.  280 ;  S.  C,  sub.  nom. 
Jones  V.  Fleming,  37  id.  228 ;  revd.  104  N.  Y.  418),  the  sec- 
ond  marriage  had  not  been  dissolved,  and  the  wife  survived 
her  husband.  In  Braioer  v.  Batjoers  (1  Abb.  Ct.  App.  Dec. 
214),  and  Griffin  v.  Banks  (24  How.  Pr.  213 ;  rev.  37  N.  Y.  621), 
the  voidable  marriages  considered  remained  in  force  until  the 
death  of  one  of  tlie  spouses,  and  were  never  judicially  annulled. 

In  the  case  at  bar,  the  learned  General  Term  rested  its  judg- 
ment on  the  authority  of  Wait  v.  Wait  (m/jrra),  which  was 
decided  upon  the  ground  that  the  sections  above  quoted  pre- 
served the  wife's  inchoate  right  of  dower  in  case  she  was  inno- 
cent and  he  guilty,  but  in  the  case  at  bar,  it  was  found  and 
adjudged  in  the  action  wherein  the  marriage  was  annulled, 
that  both  parties  contracted  tlieir  marriage  in  good  faith, 
believing  tliat  the  husband's  former  wdfe  was  dead,  which 
judgment  is  declared  by  the  statute  to  be  conclusive  between 
then).     (2  K.  S.  144,  §  37.) 

The  referee  upon  the  trial  of  the  issue  in  this  action  found, 
and  the  General  Tenn  affinned  the  finding,  that  both  parties 
contracted  their  marriage  in  good  faith.  But  we  do  not  think 
those  sections  (8  and  48)  relate  to  the  rights  of  persons  whose 
marriages  are  annulled,  but  only  to  those  of  persons  divorced 
for  adultery.  There  now  is,  and  always  has  been,  a  broad  dis- 
tinction made  by  the  common  law,  and  in  the  statutes  of  this 
state,  between  actions  brought  to  annul  marriages,  by  reason 
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of  the  incapacity  of  the  parties  to  legally  contract  them,  and 
actions  brought  for  their  dissolution  by  reason  of  acts  committed 
after  their  due  and  legal  solemnization.  The  former  class  was 
provided  for  by  article  second  of  chapter  eight  of  part  second 
of  the  Revised  Statutes  and  the  latter  bv  the  third  and  fourth 
articles  of  the  same  chapter.  The  same  distinction  is  still 
preserved  by  the  Code  of  Civil  Procedure.  (Title  1,  chap.  15, 
Code  C.  P.) 

Section  forty-eight  above  quoted  is  contained  in  the  third 
article  which  relates  to  divorces  a  vinculo  on  the  ground  of 
adultery,  and  has  no  application  to  actions  or  judgments  annul- 
ling marriages  for  causes  existing  prior  to  their  solemnization. 

The  word  "  misconduct "  in  the  eighth  section  (1  R.  S.  74) 
has  been  held  by  this  court  to  mean  adultery  (  Yan  Cleaf  v. 
Bums^  118  N.  Y.  549),  and  the  section  is  not  applicable  to 
this  class  of  actions. 

The  plaintiff  is  not  entitled  at  common  law,  nor  under  the 
statutes  of  this  state,  to  dower  in  any  of  the  lands  described 
in  her  complaint. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
the  other  questions  raised  by  the  defendants'  appeals,  or  those 
presented  by  the  appeal  taken  by  the  plaintiff. 

The  judgments  and  orders  reviewed,  subsequent  to  the 
judgment  entered  on  the  report  of  H.  H.  Anderson,  referee, 
reversed,  and  the  judgment  entered  on  the  report  of  H.  11. 
Anderson,  referee,  on  the  9tli  day  of  August,  1883,  dismissing 
the  complaint  with  costs  is  affirmed  with  costs  to  each  of  the 
defendants  appearing  by  separate  attorneys. 

All  concur. 

Judgment  accordingly. 

SicKELs— YoL.  LXXIX.        T6 
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Joseph  Atwater,  Appellant,  v.  The  Trustees  of  the 
Village  of  Canandaigua,  Respondents. 

Municipal  corporations,  engaged  in  the  performance  of  works  of  a  public 
nature  authorized  by  law,  are  not  liable  for  consequential  damages* 
occasioned  thereby  to  others,  where  private  property  is  not  directly 
encroached  upon,  unless  such  damages  are  caused  by  misconduct,  negli- 
gence or  unskill fulness. 

WJiere,  therefore,  defendant,  while  engaged  in  building  a  bridge,  in  pur- 
suance of  statutory  authority,  erected  a  coflfer-dam  in  the  outlet  of  a 
lake,  which  was  necessary  for  the  work,  which  obstructed  the  flow  of 
the  water  from  the  lake  and  caused  it  to  remain  on  plaintiff's  land,  and 
substantially  deprived  him  of  its  beneficial  use  for  one  season,  held,  it 
appearing  that  the  work  was  properly  and  expeditiously  done,  that 
defendant  was  not  liable  for  the  damages;  that  there  was  not  a  taking 
of  plaintiff's  property  within  the  meaning  of  the  constitutional  pro- 
vision prohibiting  such  taking  without  compensation. 

St.  Peter  v.  Denison  (58  N.  Y.  416);  Pumpelly  v.  Green  Bay  Co.  (13  Wall. 
166),  distinguished. 

Also  Iieki,  that  the  time  and  the  necessity  for  the  construction  were 
matters  to  be  determined  by  defendant,  and  in  the  absence  of  proof  of 
bad  faith,  the  exercise  of  this  discretion  was  not  the  subject  for  review. 

Reported  below  (56  Hun,  293). 


(Argued  March  4,  1891;  decided  April  21,  1891.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  whicli  overruled  exceptions  ordei^ed  to 
be  lieard  there  in  the  first  instance,  denied  a  motion  for  a  new 
trial  and  directed  judgment  on  a  verdict  in  favor  of  the 
defendants. 

The  plaintiffs  complaint  alleged  that  in  March,  1888,  the 
defendants  wrongfully,  negligently  and  carelessly  erected  a 
coffer-dam  in  the  outlet  of  Canandaigua  lake,  at  the  foot  of 
Main  street,  in  the  village  of  Canandaigua,  and  maintained  it 
there,  by  which  the  water  of  the  lake  was  backed  upon  and 
over  his  pasture  land,  causing  damage  for  which  a  recovery 
was  sought. 
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The  defendants,  admitting  the  existence  of  the  dam,  put  in 
issue  those  allegations  in  other  respects  and  alleged  matter 
in  justification. 

It  appeared  that  at  the  time  in  question  there  were  two  out- 
lets of  the  lake,  one  of  them  known  as  the  DuBois  outlet,  and 
the  other,  west  of  it,  known  as  the  feeder,  which  was  made  by 
the  Ontario  Hydraulic  Company  in  1856,  pursuant  to  authority 
given  by  Laws  of  1855,  chapter  234.  This  new  channel  was 
made  to  supply  water  to  mills  below,  and  connected  with  tlie 
old  channel  one  and  a  half  miles  from  its  mouth.  Across  these 
outlets  and  along  near  the  Jake  shore  was  a  highway  or  street, 
known  as  Lake  road,  which,  at  the  foot  of  Main  street,  came 
into  the  latter.  By  chapter  658,  Laws  of  1886,  the  defend- 
ants, for  the  purpose  of  obtaining  drainage  and  sewerage  for 
the  callage  and  to  drain  and  reclaim  w^et  and  swamp  lands, 
were  empowered  to  construct  a  public  sewer  along  the  bed  of 
the  outlet  and  the  new  channel  constructed  by  the  Hydraulic 
Company,  and  for  that  purpose  to  take  and  appropriate,  in 
the  manner  provided,  the  right  to  use  and  occupy  such  outlet 
and  new  channel,  with  such  lands  as  should  be  necessary  to  carry 
out  those  purposes,  but  the  rights  and  privileges  granted  it  waa 
provided  should  be  so  exercised  that  the  waters  of  the  lake 
should  be  maintained  at  a  height  not  less  than  ordinary  low 
water  mark.  And  for  the  purpose  of  maintaining  the  water 
at  proper  level  the  defendants  were  authorized  to  erect  and 
maintain  in  the  outlet  and  such  new  channel  locks  or  bulk- 
heads, with  gates,  etc.,  to  so  control  and  regulate  tlie  discharge 
of  the  waters  of  the  lake  as  to  comply  with  the  provisions  of 
the  act.  In  1887  the  defendants  acquired  the  interest  and 
right  formerly  had  by  the  Hydraulic  Company  to  regulate 
and  control  the  flow  of  water  into  and  through  the  new  chan- 
nel or  feeder  and  the  right  to  occupy  its  bed  for  such  sewerage 
and  drainage,  with  the  right  of  way  along  the  banks,  etc.  In 
March,  1888,  with  a  view  to  the  construction  of  a  bridge  in 
the  highway  across  this  channel  and  in  combination  with  it 
bulk-heads  and  gates,  the  defendants  caused  to  be  erected  & 
coffer-dam,  and  thereafter  proceeded  to  construct  the  bridge 
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in  the  place  of  an  old  one,  which  was  in  a  dilapidated  condi- 
tion. The  coffer-dam  remained  there  until  in  August,  when 
the  use  for  it  in  the  construction  of  the  bridge  was  accom- 
plished and  the  dam  was  removed.  The  cause  of  the  plaintiff's 
complaint  was  that  the  effect  of  the  dam  was  to  hold  back  the 
water  of  the  lake  and  cause  it  to  remain  on  his  low  pasture 
land  situated  up  the  lake  a  quarter  of  a  mile  distant  from  the 
dam.  The  court  directed  a  verdict  for  the  defendants. 
Further  facts  appear  in  the  opinion. 

William  H,  Smith  lor  appellant.  The  court  was  not  justi- 
fied in  ordering  a  verdict  for  the  defendants.  (2  Rumsey's 
Pr.  294 ;  Bagley  v.  Bowe^  105  N.  Y.  171 ;  Brown  v.  Bowen, 
30  id.  537  ;  Laws  of  1886,  chap.  658  ;  Laws  of  1855,  chap. 
234 ;  35  N.  Y.  525 ;  Angell  on  Watercourses  [6th  ed.],  §  331.) 
Conceding,  as  it  must  be,  that  there  was  evidence  for  the  jury 
that  the  cause  of  injury  to  plaintiff's  land  was  the  coffer-dam,  the 
plaintiff  had  the  right  to  have  the  evidence  submitted  to  them. 
iRaddiff  v.  Mayor ^  etc.^  4  N.  Y.  200 ;  Lamping  v.  Smithy  4 
Wend.  9 ;  14  Barb.  405 ;  N.  T.  Co.  v.  City  of  Chicago,  99  U. 
S.  336,  377;  Ulhie  v.  N.  Y.  C  i&  H.  R.  R.  R.  Co.,  101  N. 
Y.  106 ;  Henderson  v.  N.  Y.  C  R.  R.  Co.,  78  id.  423 ;  Wil- 
liama  v.  N.  Y.  C.  R.  R.  Co.,  16  id.  100 ;  Story  v.  N.  Y.  E.  R. 
R.  Co.,  90  id.  122 ;  Mahudy  v.  B.  R.  R.  Co.,  91  id.  148 ; 
Coggsmell  v.  N.  Y,  N.  H.  <&  H.  R.  R.  Co.,  103  id.  10  ;  Const 
N.  Y.  art  1,  §  6.)  The  flooding  of  plaintiff's  land  was  a  tak- 
ing of  private  property,  within  the  meaning  of  the  Constitu- 
tion. {RumpeUy  v.  G.  B.  Co.,  13  Wall.  156;  Brown  v. 
Bowen,  30  N.  Y.  537 ;  Radcliff  v.  Mayor,  etc.,  4  id.  95  ; 
Mahady  v.  B.  R.  R.  Co.,  91  id.  148 ;  Cogg^eU  v.  N.  Y,  If. 
II.  i&  II.  R,  R.  Co.,  103  id.  10;  Scynver  v.  Smith,  100  ii 
471 ;  Lewis  on  Em.  Domain,  §  67.)  The  claim  by  respondents 
that  the  land  was  only  taken  for  a  temporary  purpose,  and, 
therefore,  they  are  not  liable,  cannot  be  sustained.  (  Williams 
V.  JV'.  Y.  C.  R.  R.  Co.,  16  N.  Y.  100 ;  Wynchamer  v.  People, 
13  id.  378,  433 ;  1  Black.  Comm.  138 ;  2  Austin  on  Juris. 
[3d.  ed.]  817,  818,  836;  Walker  v.  O.  C  W.  R.  R.  Co.,  103 
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Mass.  10,  14 ;  Lewis  on  Era.  Domain,  §  58  ;  Cooley  on  Const. 
Lim.  674;  M,  W.  W.  Co.  v.  Sharpstein,  50  Cal.  284  ;  St.  Peter 
V.  Denison^  58  N.  Y.  416.)  Assuming  the  defendants  acted 
nnder  sanction  of  legislative  authority,  and  that  the  injury 
received  by  the  plaintiff  was  without  remedy  had  the  legisla- 
ture authorized  the  act,  then  the  defendants  are  liable,  as  they 
exceeded  the  authority  granted  them.  (  Wheeler  v.  Spinola^ 
54  N.  Y.  385  ;  Laws  of  18.88,  chap.  658,  §  1.)  The  legislature 
could  not  give  defendants  any  authority  to  take  private  prop- 
erty without  compensation.  (Lewis  on  Em.  Domain,  §§  ^^^ 
67,  69,  70,  71,  104 ;  Pm'y  v.  Worcest^,  6  Gray,  544 ;  Smith 
v.  City  of  Rochester,  92  K  Y.  463.)  Assuming  that  the 
defendants  in  constructing  the  dam  in  question  were  engaged 
as  public  officers  in  constructing  a  bridge  in  the  public  high- 
way in  the  village,  and  were  engaged  in  constructing  the 
bulk-head  and  gates,  provided  for  by  chapter  658  of  the  Laws 
of  1886,  under  the  authority  of  the  legislature,  that  the  coffer- 
dam was  a  necessity  in  the  prosecution  of  the  work,  and  was 
not  maintained  for  an  unnecessary  time  for  the  completion  of 
the  work,  yet  there  was  negligence  and  want  of  care,  and  the 
defendants  are  liable  for  this  reason.  (Bellinger  v.  iV\  Y.  C. 
JR.  R.  Co,,  23  N.  Y.  47 ;  Losee  v.  Buchanan,  51  id.  480.) 
The  trustees  were  not  compelled  to  build  the  bridge.  (Laws 
of  1887,  chaps.  513,  514,  §  27;  Laws  of  1854,  chap.  352,  §  1 ; 
Laws  of  1884,  chap.  308.) 

Thomas  H.  Bennett  for  respondents.  The  legislature  hav- 
ing conferred  rightful  authority  upon  the  defendant  by  statutes 
to  execute  the  public  improvements  in  question,  no  action  will 
lie  in  favor  of  the  plaintiff,  a  riparian  owner  on  the  shores  of 
Canandaigua  lake.  If  the  plaintiff,  under  such  circumstances, 
has  received  any  injury  whatever,  it  is  daninum  aisqv^  injuria. 
{Jermaine  v.  Waggoner,  7  Hill,  357 ;  Radcliff  v.  Mayor,  etc,y 
4  N.  Y.  195;  Corey  v.  B.  C  cfe  N.  7.  R.  R.  Co.,  23  Barb. 
482  ;  Fly  v.  City  of  Rochester,  26  id.  133 ;  Sweet  v.  City  of 
Tray,  62  id.  630 ;  Bellinger  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y. 
42;  Mayer  v.  N.  Y.  C.  cfc  H.  R.  R.  R.  Co.,  88  id.  356;  UBie 
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V.  iV.  r.  a  <j&  //.  7?.  Ji.  B.   Co,,  101  id.  107,  108;  Cudde^ 
had'  V.    D.   cfe   //.  C.  Co,,  20   Wkly.  Dig.  454;  Lansing  y. 
Smith,  8  Cow.  146;  4  Wend.  9  ;  Calknder  v.  Marsh,  1  Pick. 
417;  Green  v.  Reading,  9   Watts,  382;  O'Connor  v.  P/^te- 
J?^/y,  18  Penn.  187;  Smith  v.  Washington,  20  How.  [U.  S.] 
135.)     The  coffer-dam  was  lawfully  placed  where  it  was,  and 
having  thus  been,  the  defendant  is  not  responsible  for  having 
erected  and  maintained  it  while  discharging  a  duty  imposed 
upon  it  by  the  legislature,  the  obstruction  not  having  l>een 
permanent  or  unreasonably  prolonged.     {Plant  v.  Z.  L  R.R, 
Co.,  10  Barb.  26  ;  K  T.  Co.  w  City  of  Chicago,  99  U.  S.  635  ; 
Cammings  v.  City  of  Seymour,  79  Ind.  491.)     Although  it 
were  possible  for  the  court,  ui)on  the  evidence,  to  arrive  at 
the  conclusion  that  the  plan  of  constructing  the  bridge,  bulk- 
heads and  gate,  by  means  of  the  coffer-dam,  was  defective,  and 
that  tlie  water  flowing  through  the  channel  could  have  been 
carried  oflE  w^hile  the  work  was  in  progress,  still  the  defendant 
is  not  liable  for  incidental  injuries  occasioned  by  its  adoption. 
{Ely  V.  City  of  Rochester,  26  Barb.  133 ;   Urquhart  v.  City 
of  Ogdenshurg,  91  N.  Y.  67,  70,  71 ;  Watson  v.  Kingston^ 
114  id.   88;  Rutherford  v.   ViUage  of  Holley,  105  id.  632; 
ITeiser  v.  Mayor,  etc,,  104  id.   68 ;  Saulsbury  v.   ViUage  of 
Ifhaca,  94  id.  27;  Lansing  v.  Toolan,  37  Mich.  152;  Detroit 
V.  Beckman,  34  id.  125 ;  Monk  v.  Town  of  New  Utrecht,  104 
N.  Y.  552,  561 ;  Lynch  v.  Mayor,  76  id.  60 ;  2  Dill's  Mun. 
Corp.  [4th  ed.]  §  1046.)     Although  the  plaintiff  may  have 
been  deprived  of  the  use  of  a  portion  of  his  premises,  tempo- 
rarily, while  the  structure  was  being  erected  and  the  coffer- 
dam necessarily  maintained,  it  was  not  a  taking  of  plaintiff's 
property  within  the  Constitution.     {Radcliff  v.  Mayor,  etc., 
4  N.  Y.  195 ;  BeUinger  v.  N.  Y,  C,  <&  H.  R.  R.  R.  Co.,  23 
id.  42 ;   UUne  v.  N.  Y.  C.  &  IL  R.  R,  R.  Co,,  101  id.  98 ; 
iY.  T.  Co.  V.  City  of  Chicago,  99  U.  S.  635 ;  Barnes  v.  S.  S. 
R,  R,  Co.,  2  Abb.  [N.  S.]  415  ;  Cooley's  Const.  Lim.  [3d  ed.] 
541 ;  PumpeUy  v.  G.  B,  ik  M.  C.  Co.,  13  Wall.   166.)    In 
order  to  give  the  plaintiff  any  right  to  the  unobstructed  flow 
of  water  through  the  channel,  he  must  have  uninterruptedly 
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enjoyed  such  right  under  a  claim  of  right,  adversely  to  the 
owners  thereof,  for  a  period  of  twenty  years.  (Angell  on 
Watercourses,  §  206.)  The  powers  and  duties  conferred  upon 
the  defendants  by  chapter  658  of  the  Laws  of  1886,  and  also 
by  chapter  352  of  the  Laws  of  1854,  were  strictly  and  exclu- 
sively of  a  public  nature,  and  to  be  exercised  by  the  municipal 
corporation  as  the  agents  of  the  public.  {BaiUyY,  N&io  York^ 
3  Hill,  531,  539-541 ;  2  Den.  433,  450,  451 ;  Fleming  v.  Til- 
lage of  Suspension  Bridge^  92  N.  Y.  368 ;  People  ex  rel,  v. 
Civil  Service,  Zl&oy^.  [K  S.]  40,  43,  44,  47;  Oliver  v. 
Worcester,  162  Mass.  489.) 

Bradley,  J.  It  was  within  the  power  of  the  defendants  to 
construct  the  bridge  and  bulk-heads  with  gates  at  the  place 
where  the  work  was  located  and  performed.  The  trustees  of 
the  village  of  Canandaigua  were  commissioners  of  highways 
in  and  for  the  village,  having  the  powers  of  such  commis- 
sioners (L.  1854,  ch.  352,  §  1),  and  in  the  construction  of  the 
bridge  they  were  pi-oceeding  pursuant  to  authority,  and  in  the 
performance  of  their  duty.  The  coffer-dam  placed  in  the 
channel  was  necessary  to  the  construction  of  the  bridge.  It 
had  the  effect  to  stop  the  flow  of  water  from  the  lake  through 
the  channel  known  as  the  feeder,  and  the  only  outlet  for  it 
during  the  time  the  dam  remained  there  was  through  the 
DuBois  channel.  There  was  evidence  tending  to  prove  that 
from  the  time  of  the  removal  or  opening  in  February,  1888, 
of  the  Chapinville  dam  (located  about  four  miles  from  the 
lake)  the  DuBois  outlet  had  the  capacity  to  take  from  the  lake, 
and  did  carry  off  as  much  water  or  more  than  previously 
flowed  through  both  channels.  This  fact  was  controverted, 
and  the  conclusion  was  warranted  that  the  coffer-dam  had  the 
effect  to  obstruct  the  discharge  to  some  extent  of  the  quantity 
of  water,  when  high  in  the  lake,  which  the  two  channels  had 
been  accustomed  to  carry  off  before  the  removal  of  the  dam, 
and  that  the  continuance  of  water  on  the  plaintiff's  land  longer 
than  it  otherwise  would  have  remained  there  was  attributable 
to  the  coffer-dam.     While  the  water  was  no  higher  and  covered 
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no  more  of  this  land  that  spring  than  it  had  years  before,  and 
was  not  so  high  as  in  the  spring  of  1887,  it  remained  on  the 
plaintiiFs  pasture  field  longer,  and  it  was  the  continuance  of  it 
there  which  impaired  tlie  usefulness  of  the  land  and  substan- 
tially deprived  him  of  the  beneficial  use  of  it  that  season.  The 
question,  therefore,  is  whether  or  not  the  alleged  justification 
is  a  defense  against  liability  of  the  defendants  for  injury 
suffered  by  the  plaintiff.  The  Hydraulic  Company  took,  by 
statute  (L.  1885,  ch.  234),  the  right  to  maintain  bulk-head  and 
gates  in  the  channel  subject  to  "liability  for  all  damages 
occasioned  thereby  actually  sustained  by  any  person  whatso- 
ever." The  mere  acquirement  of  the  rights  of  that  company 
afforded  no  means  of  protection  of  the  defendants  against 
liability  for  injury  occasioned  by  the  use  of  the  privileges  to- 
which  they  succeeded.  Nor  can  they  be  relieved  unless  their 
right*  were  superior  to  those  of  persons  engaged  in  work 
private  in  character.  The  doctrine,  however,  is  well  estab- 
lished in  this  state,  that  public  officers  lawfully  employed  in 
making  public  improvements,  and  corporations  engaged  in  the 
perf  oiTnance  of  work  of  a  public  nature  authorized  by  law, 
are  not  liable  for  consequential  damages  occasioned  by  it  ta 
others  unless  caused  by  misconduct,  negligence  or  unskill- 
fulness.  {Raddiff'^s  Execidors  v.  Mayor^  etc.^  4  N.  Y.  195  ; 
BeUinger  v.  N.  T.  C.  R.  R.  Co.,  23  id.  42 ;  Mayer  v.  N.  Y.  C. 
<&  K  R.R.R.  Co.,  SS  id.  S51;  Uliney^.N.Y.C.  &H.R.R.R. 
Co.,  101  id.  98.)  And  such  is  the  weight  of  authority  elsewhere* 
{Transportation  Co.  v.  Chicago,  99  U.  S.  635,  641.) 

By  virtue  of  these  lawful  powers  the  trustees,  as  commis- 
sioners of  highways,  were  authorized  to  construct  the  bridge,, 
and  the  power  was  conferred  upon  them  by  statute  to  erect 
bulk-heads  and  gates  to  regulate  the  flow  of  water  in  the 
channel,  which  the  municipal  corporation  had  appropriated 
for  the  purposes  of  sewerage  and  drainage.  (Laws  1886,  ch. 
658.)  And  they  had  the  lawful  authority  to  do  whatever  was 
essential  to  the  proper  performance  of  the  work  of  making  the 
improvement  It  was  for  that  purpose  only  that  the  coffer- 
dam was  erected.     The  necessity  for  it  made  it  lawful,  and  its 
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usefulness  was  dependent  upon  the  obstruction  by  it  of  the 
flow  of  water  in  the  channel  at  the  place  where  the  improve- 
ment was  made.  The  necessary  consequence  was  to  hold  back 
the  water  which  would  otherwise  have  gone  through  this  one 
in  excess  of  that  which  passed  down  the  other  channel  during 
the  time  the  coflfer-dam  was  there. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  damages 
were  incurred  by  the  direct  and  physical  invasion  of  his  land 
by  the  defendants  in  the  construction  of  the  dam,  and  that  it 
constituted  a  taking  of  his  property  within  the  meaning  of  the 
provision  of  the  Constitution,  that  private  property  shall  not 
be  taken  for  public  use  without  compensation.  This  subject 
has  had  much  discussion  and  judicial  consideration,  and  that 
consequential  damages  to  property  of  others  occasioned  by  the 
performance  of  public  work  are  not  treated  as  the  taking  of  it 
within  the  meaning  of  the  Constitution,  is  not  an  open  question 
in  this  state,  as  will  appear  by  reference  to  the  cases  before 
cited.  The  dam  did  not,  nor  did  any  of  the  work,  encroach 
upon  the  plaintiff's  premises.  The  right  to  construct  this  dam 
and  thus  obstruct  the  flow  of  water  in  that  channel  to  the 
prejudice  of  owners  of  property  affected  by  it,  depended  upon 
its  necessity  for  the  purpose  of  the  work  of  the  public  improve- 
ment according  to  the  plan  devised  for  the  structures  to  be 
erected.  And,  a^uming  a»  we  do,  for  the  purpose  of  the 
question  now  under  consideration,  that  it  was  such,  and  that 
they  properly  and  expeditiously  performed  the  work,  it  is  not 
seen  within  the  doctrine  before  stated  how  the  defendants  can 
be  held  liable  for  the  consequences  resulting  from  it  to  others. 
Within  this  rule  serious  injury  to  property  may  be  occasioned  by 
the  lawful  exercise  of  powers  of  public  character  pursuant  to  law, 
and  if  the  work  is  carefully  and  skillfully  performed,  the  conse- 
quences may  be  damnum  absq^ie  injuria  when  the  legislature 
has  provided  for  no  compensation.  In  such  case  the  protection 
of  the  owner  of  property  not  taken  or  appropriated,  which  may 
be  subjected  to  hazard  of  injury,  is  in  the  care  and  skill  to  be 
observed  by  those  engaged  in  tlie  execution  of  the  work.  If  they 
fail  to  do  that,  they  are  liable  for  the  consequences  of  such  failure. 
SiOKELS — Vol.  LXXIX.        77 
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In  the  present  case  the  action  of  the  defendants  in  the  per- 
formance of  the  work  was  confined  within  the  limits  where 
they  had  the  right  to  execute  it,  and  the  effect  upon  property 
beyond  those  bounds  resulting  in  damages  was  the  consequence 
of  such  performance  of  the  work,  and  not  the  direct  act  of  its 
execution  by  them.  In  that  respect  this  case  is  distinguishable 
from  that  of  St  Peter  v.  Denison  (58  N.  Y.  416).  There  the 
defendant  was  held  liable  because,  by  casting  stone  upon  the 
premises,  he  committed  a  trespass ;  and  the  fact  that  he  was 
engaged  in  the  performance  of  a  public  work  and  the  frag- 
ment of  rock  was  in  the  process  of  blasting  thrown  upon  the 
land  of  another,  was  no  justification.  Here  the  injury  to  the 
plaintiff's  premises  was  not  done  directly  by  any  act  of 
the  defendants,  but  it  was  the  consequence  following  and 
tracable  to  the  work  as  the  cause.  In  the  one  case  tlie  act  of 
the  party  was,  and  in  the  other  not,  a  direct  invasion  of  the 
premises  of  the  plaintiff.  The  distinction  between  the  prin- 
ciple of  the  Radcliff  and  Bellinger'  cases  and  the  St  Peter 
case  is  recognized  by  Judge  Folger  in  the  latter.  The  dam 
was  but  a  temporary  structure,  essential  to  make  the  public 
improvement,  and  was  removed  when  that  was  accomplished. 
The  damages  so  resulting  from  such  cause  have  quite  uniformly 
been  treated  as  furnishing  no  common-law  remedy.  {Plant 
v.  Z.  /.  R,  E.  Co.,  10  Barb.  26 ;  Matter  of  Squire,  34  K  Y. 
St.  R.  722.) 

In  Pumpelly  v.  Green  Bay  Co.  (13  Wall.  166),  the  defend- 
ant not  only  by  its  dam  raised  the  water  in  Fox  river  above 
the  height  authorized  by  the  statute,  but  the  dam  and  its  con- 
sequences of  flooding  the  plaintiff's  land  was  permanent. 
And  in  Transportation  Co,  v,  Chicago,  the  PumpeUy  case 
and  another  are  mentioned  as  those  in  which  the  extremest 
qualification  of  the  doctrine  is  to  be  found  in  support  of  an 
action  for  damages  sustained  in  consequence  of  the  perform- 
ance of  a  public  work.  But  added  that  "  in  those  cases  it  was 
held  that  a  permanent  flooding  of  private  property  may  be 
regarded  as  a  taking."  And  in  that  case  tlie  court  held  that 
"  acts  done  in  the  proper  exercise  of  governmental  powers  and 
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not  directly  encroaching  upon  private  property,  though  their 
consequences  may  impair  its  use  are  universally  held  not  to  be 
a  taking  within  the  meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such  property  to  compensa- 
tion from  the  state  or  its  agents,  or  give  him  any  right  of 
action.  This  is  supported  by  an  immense  weight  of  authority.'* 
In  order  to  have  protection  against  liability,  the  work  must  not 
only  be  done  for  the  purposes  of  the  public  and  by  authority 
of  law,  but  it  must  be  done  in  manner  and  method  reasonable 
with  a  view  to  as  little  injury  to  others  as  practicable,  and  with 
reasonable  care,  skill  and  dispatch. 

It  may  be  observed  that  the  plaintiff  does  not  allege  delay 
on  the  part  of  the  defendants  in  the  commencement  or  prose- 
cution of  the  work  of  construction  of  the  bridge.  The  further 
question  is  whether  the  inference  from  the  evidence  was  fairly 
permitted  that  the  defendants  were  chargeable  with  any  want 
of  care  which  caused  the  injurious  consequences  suffered  by 
the  plaintiff.  The  propositions  which  the  court  was  specifically 
requested  to  submit  to  the  jury  in  that  respect  were  whether 
the  defendants  constructed  the  dam  at  an  unreasonable  time, 
being  shortly  before  the  spring  floods;  also  whether  they 
should  not  have  taken  the  water  around  the  place  of  the  work 
rather  than  hold  it  back  from  the  channel  by  the  dam.  The 
time  and  the  necessity  for  the  construction  of  it  were  matters 
'to  be  determined  by  the  trustees,  upon  whom  was  imposed  the 
duty  in  that  respect.  And  assuming,  as  we  must  upon  the 
evidence,  that  they  acted  in  good  faith,  their  exercise  of  dis- 
cretion in  those  respects  is  not  the  subject  of  review.  (Tal- 
cott  V.  Oitt/  of  Bxiffalo,  125  N.  Y.  280.) 

It  appears  that  it  was  necessary  to  put  in  the  dam  when  the 
water  in  the  channel  was  low,  and  that  it  could  not  be  prop- 
erly done  in  the  spring  during  high  water  which  usually  came 
in  April  and  May,  and  sometimes  later.  Wliile  it  may  be  that 
they  could  with  propriety  have,  without  serious  prejudice  to 
the  use  of  the  higliway  by  the  public,  have  delayed  the  work 
until  low  water  in  the  summer,  there  is  no  support  for  the 
imputation  of  bad  faith  on  the  part  of  the  defendants  in  erect- 
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ing  the  dam  at  the  time  they  did.  If  the  municipal  corpora- 
tion had  owned  tlie  adjacent  land  it  may  at  the  requisite 
expense,  which  it  seems  would  have  been  large,  have  dug  a 
channel  of  sufficient  width  and  depth  around  the  place  where 
the  work  was  done  ;  but  it  does  not  appear  that  this  could  have 
been  accomplished  by  any  reasonable  means.  The  circum- 
stances of  this  case  are  not  such  that  the  omission  of  the 
defendants  to  resort  to  all  possible  means  to  overcome  the 
obstniction  by  the  dam  to  the  flow  of  water  into  and  through 
this  channel  during  the  time  reasonably  necessary  for  the  work, 
rendered  them  chargeable  with  negligence  in  the  performance  of 
their  duty,  although  the  consequence  was  that  water  remained 
on  the  plaintiff's  premises  longer  that  season  than  usual. 

These  views  lead  to  the  conclusion  that  the  evidence  was  not 
such  as  to  support  a  verdict  for  the  plaintiff. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


\A±t     ?Ja1        Mokitz  Pach,  Respondent,  v.  Frank  T.  Gtilbert,  as  Sheriff, 

etc.,  Appellant. 

In  an  action  against  a  sheriff  for  a  failure  to  return  an  execution  wiUiin 
sixty  days  after  its  delivery  to  him,  proof  of  the  delivery  and  failure  to 
return  establishes  j>rtma/a^V/ plaintiff's  right  to  recover  the  full  amount 
defendant  was  commanded  by  the  execution  to  collect. 

Where- a  warrant  of  attachment  has  been  vacated  and  a  levy  thereunder 
released,  a  subsequent  restoration  of  it  does  not  operate  to  burden  the 
property  levied  upon  in  the  hands  of  a  bona  fide  piurchaser,  or  of  an 
assignee  for  the  benefit  of  creditors. 

In  such  an  action  it  was  conceded  that  O.,  the  judgment  debtor  against 
whom  the  execution  was  issued,  did  not  have,  at  the  date  it  was  issued, 
or  at  any  time  thereafter,  any  property  out  of  which  it  could  have  been 
satisfied.  It  appeared,  however,  that  a  warrant  of  attachment  had 
been  issued  in  the  action  and  delivered  to  defendant  as  sheriff,  who,  by 
virtue  thereof,  levied  upon  sufficient  property  of  the  debtor  to  satisfy 
plaintiff's  claim.  The  judge  who  granted  the  warrant,  on  an  ex  parte 
application,  made  an  order  vacating  it  and  the  sheriff  thereupon  released 
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the  goods  from  the  levy;  they  were  thereafter  levied  upon  by  him, 
by  virtue  of  executions  issued  upon  other  judgments  against  O.  The 
latter,  subsequent  to  such  levy,  made  an  assignment  for  the  benefit 
of  creditors.  Said  order  was  thereafter,  upon  application  of  plaintiff, 
set  aside.  The  order  setting  it  aside  contained  this  provision:  "the 
lien  of  said  attachment  is  restored."  On  appeal  to  this  court  the  order 
was  modified  by  striking  out  this  provision  and,  as  so  modified,  affirmed. 
While  the  attachment,  the  order  vacating  it  and  the  order  setting  aside 
the  order  of  vacation  were  in  his  hands,  the  sheriff  sold  the  property 
under  said  executions  and  the  proceeds  of  sale,  which  were  more  than  suffi- 
cient to  satisfy  plaintiff's  execution,  were  wholly  applied  by  the  sheriff 
upon  the  other  executions  Ilddy  tliat  while  the  order  restoring  the  vital- 
ity of  the  attachment  did  not  operate  to  affect  or  change  the  rights  which 
the  assignee  had  acquired  in  the  property  under  said  assignment,,  yet 
it  gave  to  the  attachment  validity  in  the  |iands  of  the  sheriff  as  of  the 
date  when  it  was  issued,  and  it  became  his  duty  to  apply  sufficient  of 
the  proceeds  of  the  sale  so  made  by  him  upon  the  other  executions  in 
satisfaction  of  plaintiff's  execution  (Code  Civ.  Pro.  §§  697,  1406,  1407); 
that  the  modification  of  the  order  restoring  the  attachment  did  not  affect 
plaintiff's  rights  in  this  respect;  and  that,  therefore,  defendant  failed  to 
show  in  mitigation  that  plaintiff  was  not  injured  by  his  action. 

{Argued  March  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
December  9,  1889,  wliich  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Charles  B.  Wlieeler  for  appellant.  The  answer  that  the 
judgment  debtor  had  no  property  upon  which  the  slieriff  could 
have  levied  and  made  the  amount  of  the  plaintiff's  execution 
constitutes  a  good  defense  to  an  action  to  charge  the  sheriff 
with  damages  for  a  faihire  to  return  the  execution  issued  to 
him  within  the  required  sixty  days.  {Ledyard  v.  Jonen^  7  N. 
Y.  551 ;  Brookfield  v.  Reimen^  1  Abb.  Cas.  211.)  The  facts, 
therefore,  set  up  by  the  answer  constitute  a  perfect  defense  to 
the  action,  unless  the  fact  that  the  oi-der  setting  aside  the  order 
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vacating  the  attachment  operated  to  restore  the  lien  of  the 
attachment,  which  it  did  not  and  could  not  do.  (Code  Civ. 
Pro.  §  649  ;  Anthony  v.  Wood,  96  N.  Y.  180 ;  Smith  v.  OrHer^ 
43  id.  132  ;  U.  S.  v.  Gqf,  4  Hun,  634 ;  MarshaU  v.  McGregar, 
59  Barb.  519 ;  Haggerty  v.  WUbur,  16  Johns.  287 ;  Burk- 
hardt  V.  Sanford,  7  How.  Pr.  398 ;  Leonard  v.  Vayidenhurghj 
8  id.  78  ;  Colto7i  v.  Caujp,  1  Wend.  366.)  When  the  warrant 
of  attachment  herein  was  vacated,  the  sheriff  was  compelled 
by  law  to  surrender  the  property.  (Code  Civ.  Pro.  §  709.) 
The  proceedings,  therefore,  left  the  defendant,  Lizzie  Orr,  in 
the  complete  control  of  the  property  with  right  and  power  of 
disposing  of  the  same.  {Greeiitree  v.  Rosenstock,  61  IN".  Y. 
583 ;  Anthony  v.  Wood,  96  id.  180.)  Section  1407  of  the 
Code  lias  no  application  to  a  case  where  the  circumstances  are 
like  those  in  this  case.  (Code  Civ.  Pro.  §  713  ;  Rodders  v. 
Bonner,  55  N.  Y.  9,  27.) 

O,  0.  Cottle  for  respondent.  The  court  did  not  err  in  refus- 
ing the  defendant's  request  for  direction  of  judgment  in  liis 
favor.  {Carning  v.  Southland,  3  Hill,  552 ;  Fisher  v.  Pond, 
2  id.  338 ;  Btvrk  v.  Campbell,  15  Johns.  456  ;  Brookfield  v. 
Remaon,  1  Abb.  Ct.  App.  Dec.  210 ;  Wehle  v.  Connor,  63  N. 
Y.  258  ;  Peck  v.  Hurlhurt,  46  Barb.  559  ;  Sandford  v.  Roosa, 
12  JohuR.  162.)  The  defendant's  exception  to  the  direction  of 
a  verdict  in  favor  of  the  plaintiff  was  not  well  taken.  {Klein- 
herger  v.  Brown,  8  N.  Y.  Supp.  866 ;  Ormes  v.  Dattchy,  82 
N.  Y.  443  ;  Dillon  v.  Cockraft,  90  id.  649 ;  Kirt2  v.  Peck, 
113  id.  222;  Kennedy  v.  0.  i&  S.  R.  R,  Co.,  67  Barb.  169; 
Mayer  v.  Dean,  115  N.  Y.  559 ;  Baylies'  Tr.  Pr.  230 ;  Howell 
V.  Wright,  122  N.  Y.  667 ;  Tuers  v.  Titers,  100  id.  202 ; 
Mahie  v.  Bailey,  95  id.  211 ;  Thompson  v.  HaVjert,  109  id. 
329.)  The  court  will  not  consider  any  questions  not  raised  by 
proper  exceptions.  {Mayer  v.  Dean,  115  N.  Y.  559  ;  Good- 
rich V.  Gebhard,  21  J.  &  S.  520.)  When  the  property  came 
into  the  sheriff's  hands  under  any  other  process,  no  fonual 
levy  by  the  sheriff  was  necessary  under  the  attachment.  The 
fact  of  his  having  the  attachment  was  sufficient     The  levy 
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under  one  process  inured  to  them  all.  {Dean  v.  Cavipbell^  19 
Hun,  534,  536,  537  ;  Peck  v.  Tiffany,  2  Com.  451,  456,  457 ; 
Colton  V.  Camp,  1  Wend.  365 ;  Smith  on  Sheriffs,  343,  344 ; 
FarjuwoHhv.  W.  IL  T,  Co,,^  N.  Y.  Supp.  735  ;  Wamhaugh 
V.  Gates,  8  N.  Y.  144,  146, 147.)  Wherever  a  lien  is  acquired 
by  a  judgment,  execution,  or  otherwise,  has  been  vacated  by 
mistake,  or  by  an  irregular  or  erroneous  order  or  judgment 
the  mistake  or  error  will  be  corrected,  and  the  person  w^hose 
lien  has  been  disturbed  will  regain  his  original  position  and 
rights  as  against  every  one  who  is  not  a  hotia  fide  purchaser, 
or  does  not  stand  in  a  similar  relation,  by  parting  vnX\\  some- 
thing valuable,  relying  upon  the  apparent  discharge  of  the 
lien.  (Code  Civ.  Pro.  gg  1292,  1323,  2142,  3263  ;  King  v. 
Harris,  30  Barb.  471 ;  34  N.  Y.  330  ;  Colton  v.  Canqy,  1  Wend. 
365  ;  ShcHin  v.  Freeman^  46  How.  Pr.  437  ;  Wardell  v.  Eden, 
2  Johns.  Cas.  173,  258 ;  Ha-ckett  v.  Belden,  40  How.  Pr.  289  ; 
Siiydam  v.  Ilolden,  1  Seld.  Notes,  170;  Sears  v.  Bnrnham, 
17  N.  Y.  445;  Hunt  v.  Grant,  19  Wend.  90;  Close  v.  Gil- 
lespie,  3  Johns.  526  ;  Chichester  v.  Cande,  3  Cow.  39;  Ilart 
V,  Reynolds,  3  id.  42,  56 ;  McGuckin  v.  Coulter,  1  J.  &  S, 
328 ;  Chamberlain  v.  Choles,  35  N.  Y.  479 ;  Withersy.  Harris 
2  Ld.  Kaym.  806;  Wallace  v.  Bedell,  105  K  Y.  11.)  A 
judgment  creditor,  who  has  obtained  his  judgment  by  adverse 
proceedings,  one  to  whom  a  judgment  has  been  confessed  as 
security  for  a  precedent  debt,  or  a  voluntary  assignee  for  the 
benefit  of  creditors,  has  no  equity  which  will  deprive  a  party 
of  his  lien  that  has  been  illegaly  vacated,  if  he  ultimately 
reverses  or  sets  aside  the  judgment  or  order  which  set  aside  his 
lien.  {King  v.  Harris,  30  Barb.  475  ;  34  N.  Y.  333  ;  Sears 
V.  Bumham,  17  N.  Y.  445 ;  Hunt  v.  Grant,  19  Wend.  91 ; 
Chichester  v.  Cande,  3  Cow.  39 ;  Woodmansel  v.  Rodgers,  59 
How.  Pr.  402;  Arnold  v.  Patrick,  6  Paige,  310;  Shirley  v. 
;S'.  R.  Co,,  2  Edw.  Ch.  505 ;  Burlinghame  v.  Rollins,  21 
Barb.  327;  ^yearer  v.  Barden,  49  N.  Y.  286,  291  ;  Story  Ecj. 
Juris.  §  416  ;  Stalker  v.  McDonald,  6  Hill,  93 ;  Ihroe  v. 
Brandt,  53  N.  Y.  462.)  The  order  setting  aside  the  order 
vacating  the  plaintiff's  attachment  restored  tlie  attachment  ah 
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initio,  and  left  the  plaintiffs  rights  under  the  attaclinient  the 
same  as  they  would  have  been  had  no  order  vacating  it  been 
made.  {King  v.  Harris,  3U  Barb.  474 ;  Murray  v.  Bedell^ 
98  N.  Y.  481;  Wavihaiigh  v.  Gates,  8  id.  138;  Farn^worth 
V.  N.  U,  T.  Co,,  6  N.  Y.  Supp.  735 ;  HaU  v.  Andrews,  65  N. 
Y.  572.)  Where  money  has  been  paid  on  a  judgment  which 
was  afterwards  reversed,  an  action  lies  to  recover  it  back. 
{SchoUy  V.  Hahey,  72  N.  Y.  578 ;  24  Wend.  32 ;  20  X.  Y.  306 ; 
29  Barb.  87.)  There  were  no  subsequent  purchasers  or  incum- 
brancers without  notice  of  the  plaintiffs  warrant  of  attachment, 
its  levy,  and  the  facts  and  irregularities  entitling  the  plaintiff 
to  have  the  order  vacating  it  set  aside,  lea\'ing  it  the  first  pro- 
cess delivered  to  the  sheriff  and  the  first  lien.  {Cragie  v. 
Uadley,  99  N.  Y.  131.) 

Parker,  J.  This  action  is  brought  to  recover  of  the  defend- 
ant for  failure  to  return  an  execution  issued  upon  a  judgment 
in  his  favor  against  Lizzie  Orr  within  sixty  days  after  its 
delivery  to  him.  The  delivery  of  the  execution  and  failure 
to  return  it  within  the  time  prescribed  by  statute  was  admitted, 
and  thus  was  established  prima  fa<*ie  the  plaintiff's  right  to 
recover  the  full  amount  which  the  defendant  was  commanded 
by  the  execution  to  make  out  of  the  property  of  the  defendant 
therein.     {Ledyard  v.  Jones^  7  X.  Y.  550.) 

The  defendant  in  mitigation  of  damages  asserted  that  it 
was  not  possible  for  him  to  have  collected  the  amount  of  the 
execution  or  any  part  thereof  out  of  defendant's  property.  It 
is  conceded  that  the  defendant  did  not  have,  at  the  date  of 
issuing  the  execution  or  at  any  subsequent  time,  any  property 
out  of  which  it  could  have  been  satisfied  in  whole  or  in  part. 
But  the  plaintiff  insists  that  by  virtue  of  prior  proceedings 
taken  in  the  action  there  should  have  been  in  the  hands  of  the 
sheriff  applicable  to  the  i)ayment  of  the  judgment  moneys 
sufficient  for  that  purpose;  that  if  there  was  not,  it  was 
solely  due  to  the  fault  of  the  defendant  and,  therefore,  not 
available  to  him  in  this  action  by  way  of  mitigation  of  damages. 
It  appears  that  on  the  30th  day  of  December,  1887,  a  warrant 
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of  attachment  in  that  action  was  granted,  and  on  the  same  day 
at  3.40  p.  M.,  delivered  to  the  defendant,  as  sheriff  of  Erie 
county ;  he  executed  the  warrant  within  two  hours  thereafter 
by  making  a  levy  on  a  stock  of  dry  goods  belonging  to  Lizzie 
Orr,  the  defendant ;  the  property  so  levied  on  was  sufficient  to 
satisfy  the  plaintiff's  demand ;  on  the  same  day  the  judge  who 
granted  the  warrant  of  attachment,  on  an  ex  parte  application, 
made  an  order  vacating  it ;  such  order  was  duly  served  on  the 
sheriff  the  same  evening,  who  thereupon  and  on  the  day  fol- 
lowing went  to  the  store  of  Mrs.  Orr  and  formally  released 
the  goods  from  the  levy  made  under  tlie  attachment.  There- 
after and  until  January  third,  she  continued  to  sell  goods  from 
the  store  as  formerly,  and  on  that  day  she  confessed  judgments 
in  favor  of  ceitain  creditons,  upon  which  executions  were 
issued  against  her  property  to  the  sheriff,  who,  on  the  fourth 
day  of  January,  levied  on  the  stock  of  goods  of  the  judgment 
debtor.  Such  confessions  of  judgment  were  followed  by  a 
general  assignment  for  the  benefit  of  creditore,  made  by  the 
judgment  debtor,  Lizzie  Orr,  dated  January  4,  1888,  and 
which  was  duly  filed  in  the  county  clerk's  office  on  the  day 
following.  January  12,  1888,  on  motion  of  the  plaintiff  in 
JPach  V.  Orr,  an  order  was  made  setting  aside  the  order  of 
December  thirtieth,  vacating  the  warrant  of  attachment,  which 
order  also  contained  a  provision  that  "  the  lien  of  said  attach- 
ment is  restored.'-  This  order  was  subsequently  affirmed  at 
General  Term,  but  on  appeal  to  the  Court  of  Appeals  it  was 
modified  by  striking  out  such  provision,  and  as  thus  modified 
affirmed.  The  Special  Term  order  was,  immediately  following 
the  granting  thereof,  served  on  the  sheriff.  While  the  war- 
rant of  attachment,  the  order  vacating  it  and  the  order  set- 
ting aside  the  order  of  vacation  were  in  his  hands,  and,  on 
January  sixteenth,  he  sold  the  property  of  the  judgment 
debtor  under  the  executions  issued  January  fourth.  The  sum 
reahzed  on  that  sale  was  more  than  sufficient  to  pay  the  amount 
of  the  execution  now  in  controversy,  but  the  proceeds  of  the 
sale  were  by  the  sheriff  wliolly  applied  on  the  executions 
issued  on  the  judgments  confessed  January  third.  The  grant- 
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ing  of  the  order  vacating  the  attachment  followed  by  the 
action  of  the  defendant  in  going  to  the  store  and  formally 
releasing  the  goods  from  the  levy  made,  operated  to  destroy 
all  rights  which  had  been  acquired  by  the  granting  of  the  war- 
rant of  attachment  and  levy  thereunder.  Before  that  order 
was  set  aside,  other  judgment  creditors  issued  executions  and 
caused  levies  to  be  made  on  the  property  of  the  defendant, 
which  was  followed  by  a  general  assignment  on  her  part  for 
the  benefit  of  creditors,  and  the  first  contention  on  the  part  of 
the  plaintiflE  is  that  the  order  setting  aside  the  first  order 
operated  to  restore  tbe  rights  which  had  been  acquired  in  that 
property  by  virtue  of  the  attachment  and  levy  thereunder. 
It  is  asserted  by  the  defendant  that  this  question  has  been 
passed  on  by  this  court  adversely  to  plaintiffs  contention. 
This  assertion  is  founded  on  the  fact  that  the  court  modified 
the  order  setting  aside  the  order  vacating  the  warrant  of  attach- 
ment by  striking  out  the  clause  which  provided  that  "  the  lien 
of  said  attachment  is  restored,"  and  it  is  urged  that  this  was  in 
effect  a  determination  by  this  court  that  it  did  not  rest  within 
the  power  of  the  Special  Tenn  to  restore  to  the  plaintiff  the 
rights  lost  by  the  vacation  of  the  warrant  of  attachment. 
While  this  was  not  necessarily  the  decision  made,  it  may  well 
have  been  concluded  that  the  court  could  grant  to  the  plaintiff 
on  that  application  no  other  relief  than  would  be  afforded  by 
setting  aside  the  order  vacating  the  attachment,  and  that  the 
only  possible  effect  of  the  provision  would  be  to  embarrass  the 
intervening  rights  of  third  parties,  if  such  there  should  prove 
to  be.  When  the  warrant  of  attachment  was  vacated  and  the 
levy  thereunder  released,  the  situation  of  the  property  was,  for 
the  time  being,  the  same  as  if  there  had  never  been  a  warrant 
of  attachinent  issued,  and  a  subsequent  restoration  of  that  war- 
rant of  attachment  could  not  operate  to  burden  the  property 
in  the  hands  of  a  Jjafia  jf</e  purchaser,  nor  become  a  charge 
upon  it  in  the  hands  of  an  assignee  acquiring  the  property  by 
virtue  of  a  general  assignment  for  the  benefit  of  creditors. 
Executions  become  liens  on  personal  property  from  the  time 
of  the  delivery  thereof  to  the  proper  party  to  be  executed. 
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(Code  of  Civil  Procedure,  §  1405.)  But  no  lien  is  acquired 
by  the  granting  of  a  warrant  of  attachment  or  by  the  deliv- 
ery of  the  same  to  the  sheriflE  for  execution.  The  right  to  sub- 
ject a  debtor's  property  capable  of  manual  delivery  to  levy 
and  sale  under  an  execution  to  be  issued  on  a  judgment 
thereafter  to  be  obtained  can  only  be  accjuired  by  the  act  of 
the  sheriff  in  taking  the  property  sought  to  be  attached  in  his 
actual  possession.  "  No  other  mode  is  prescribed.  Nothing 
else  will  constitute  the  levy.  Until  the  officer  has  obtained 
actual  custody  he  has  made  no  levy,  and  can  make  none." 
{AfUhony  v.  Wood,  96  N.  Y.  180.) 

But  while  we  are  of  the  opinion  that  restoring  the  vitality 
of  the  warrant  of  attachment  did  not  operate  to  affect  or  charge 
the  rights  which  the  assignee  had  acquired  in  the  property,  a 
question  is  presented  whether  it  was  not  the  duty  of  the 
sheriff  under  the  statute  to  apply  the  proceeds  realized  on  the 
sale  under  the  executions  so  far  as  would  have  been  necessary 
in  order  to  satisfy  the  execution  which  is  the  subject  of  this 
controversy. 

The  effect  of  setting  aside  the  order  vacating  the  warrant 
of  attachment  was  to  give  it  validity  in  the  hands  of  the 
sheriff  b&  of  the  date  when  it  was  issued  Because  of  the 
order  of  vacation  and  the  act  of  the  sheriff  in  releasing  his 
levy,  the  right  to  retain  control  of  the  property  and  subse- 
quently subject  it  to  sale  under  an  execution  to  be  thereafter 
issued  in  such  action  was  lost  because  in  the  meantime  the 
title  to  the  property  had  passed  to  another. 

Therefore,  the  remaining  question  is  whether  it  was  the 
statutory  duty  of  tlie  sheriff  to  give  preference  in  his  applica- 
tion of  tlie  funds  realized  from  the  sale  made  under  the  execu- 
tions to  the  warrant  of  attachment  first  issued  to  him, 
notwithstanding  the  absence  of  a  levy  thereunder. 

Section  697  of  the  Code  of  Civil  Procedure  provides  that 
"  where  two  or  more  warrants  of  attachment  against  the  same 
defendant  are  delivered  to  the  sheriff  of  tlie  same  county  to 
be  executed,  their  respective  preferences,  and  the  rules,  where 
a  levy,  or  a  levy  and  sale,  have  been  made  under  a  junior 
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warrant,  are  the  same  as  where  two  or  more  executions  against 
the  property  of  the  same  defendant  are  delivered  to  the  sheriff 
to  be  executed." 

Section  1406  provides  that  "  where  two  or  more  executions 
against  property  are  issued  out  of  the  same  or  different  courts 
of  record  against  the  same  judgment  debtor,  the  one  first 
delivered  to  an  officer  to  be  executed  has  preference,  notwith- 
standing that  a  levy  is  first  made  by  virtue  of  an  execution 
subsequently  delivered." 

Under  this  section,  which  is  substantially  a  re-enactment  of 
section  14,  part  3,  chapter  6,  title  5,  2  R.  S.,  notwithstanding 
a  sale  be  made  under  a  junior  execution,  the  sheriff  must  first 
apply  the  proceeds  in  satisfaction  of  the  execution  first 
delivered  to  him,  although  no  levy  has  been  made  theremider. 
{Peck  V.  Tiffany  f  2  N.  Y.  451 ;  Patter  ami  v.  Peny^  5  Bosw. 
518-535 ;  Atwood  v.  Lynch,  5  J.  &  S.  5-11.) 

While  the  first  section  quoted  provides  for  the  order  of 
preference  where  two  or  more  warrants  of  attachment  are 
delivered  to  the  sheriff  and  the  second  where  two  or  more 
executions  ai'e  issued  to  him,  section  1407  makes  provision 
for  a  situation  presented  by  the  delivery  to  the  sheriff  of 
executions  and  warrants  of  attachment.  It  declares  that 
"  where  there  are  one  or  more  executions  and  one  or  more 
warrants  of  attacliment,  against  the  property  of  the  same  per- 
son, the  rule  prescribed  in  the  last  section  (^1406)  prevails  in 
determining  the  preferences  of  the  executions  or  warrants  of 
attachment,  the  defendant  in  the  warrants  of  attachment  being 
for  that  purpose  regarded  as  the  judgment  debtor." 

Thus  by  statute  it  is  made  the  duty  of  a  sheriff  to  give 
preference  in  the  application  of  proceeds  of  a  sale  imder  junior 
executions  to  a  prior  warrant  of  attachment  although  no  levy 
be  made  thereunder.  As  the  warrant  of  attaclmient  in  ques- 
tion came  first  into  his  hands,  and  the  effect  of  the  last  order 
made  was  to  give  it  vitality  as  of  the  date  when  delivered  to 
him  it  should  have  been  treated  in  the  application  of  the  pro- 
ceeds of  the  sale  as  if  he  had  nefirlected  to  make  a  lew  under 
it,  but  had  instead  levied  and  sold  under  executions  subse- 
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quently  issued.     This  the  defendant  did  not  do.     He  has,  there- 
fore, failed  in  his  attempt  to  show  in  mitigation  of  damages 
that  the  plaintiff  was  not  injured  by  his  action. 
The  judgment  should  be  affirmed. 

Bkadley,  J.  My  view  is  that  there  was  no  destruction  of 
the  lien  of  the  attachment,  but  that  when  the  order  vacating 
it  was  set  aside,  the  lien  of  the  attachment  was  rendered  effect- 
ual (except  BLBOgSiin&tbonaJide  purchasers  or  mortgagees)  from 
the  time  of  the  levy  of  it  on  the  goods,  notwithstanding  the 
apparent  surrender  of  the  custody  of  them  by  the  sheriff. 

I  concur  in  the  result. 

All  concur,  Bradley,  J.,  in  result. 

Judgment  affirmed. 
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James  M.  Comey,  Appellant,  v.  Wallace  C.  Andbbws, 
Kespondent 

(Argued  December  5,  1890;  decided  January  14,  1801.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  coimty  of  New  York,  made 
March  5, 1888,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  and  ordered  a  new  triaL 

MattJiew  Hale  for  appellant. 

Everett  P.  Wheeler  and  James  W.  Hawes  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Order  affirmed,  and  judgment  absolute. for  respondent 


HoBSBT  DouAi,  Appellant,  v.  The  Meteopoutan  Elevated 
Railway  Company  et  al.,  Respondents. 

(Argued  December  5,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit 

Henry  Wehle  for  appellant 

Brainard  ToU^s  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Vann  and  Pabkeb,  JJ.,  not  voting. 

Judgment  affirmed. 
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MicAJAH  W.  Jackson,  Respondent,  v.  The  City  of  Rochester, 

Appellant. 

(Argued  December  5,  1^;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  25,  1887,  which  denied  a  motion  of  the  defend- 
ant for  a  new  trial  and  ordered  a  judgment  for  the  plaintiff 
upon  a  verdict  in  his  favor. 

The  following  is  the  mem.  of  opinion  herein : 

"  This  case  differs  in  no  material  respect  from  one  recently 
decided  by  this  court  against  the  same  defendant  {Hooker  v» 
City  of  Bochester,  107  K  Y.  676). 

"  No  attempt  was  made  by  the  learned  counsel  for  the  appel- 
lant to  distinguish  the  two  cases,  and  a  careful  examination  of 
the  appeal  book  in  each  enables  us  to  say  that  no  distinction  in 
fact  exists.  As  the  same  questions,  arising  out  of  substantially 
the  same  facts,  are  brought  before  the  court  a  second  time,  it 
is  our  duty  to  pronounce  the  same  judgment. 

"  This  appeal  was  taken  March  23,  1886,  and  the  decision  in 
the  Hooker  case  was  handed  down  December  20,  1887.  As 
the  defendant  persisted  in  its  appeal,  and  insisted  upon  ai^uing^ 
it  after  all  the  questions  involved  had  been  finally  passed  upon 
by  tliis  court,  nearly  three  years  before,  we  award  to  the  plain- 
tiff as  damages  by  way  of  costs  for  the  delay,  pursuant  to  sec- 
tion 3251,  subdivision  5,  of  the  Code  of  Civil  Procedure,  ten 
per  cent  upon  the  amount  of  the  original  judgment 

"The  judgment  should  be  affirmed,  with  costs,  and  an 
allowance  of  ten  per  cent  upon  the  amount  of  the  original 
judgment." 

Henry  J.  SuUivan  for  appellant. 

George  A.  Benton  for  respondent 

Per  Curiam  opinion  for  affirmance. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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MicAjAH  W.  Jackson,  Eespondent,  v.  The  City  of  Rochester, 

Appellant. 

(Argued  December  5,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  i9,  1887,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Heivry  J,  Sullivan  for  appellant. 

George  A.  Benton  for  respondent. 

Agree  to  affirm,  but  without  prejudice  to  an  application  by 
the  defendant  to  the  Supreme  Court  for  such  other  stay  of  the 
issuing  of  the  injunction  awarded  by  it  as  may,  under  the  cir- 
cumstances of  the  case,  seem  to  that  court  proper ;  no  opinion. 

All  concur,  except  Bradley  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Thomas  H.   Hodman,  as   Surviving  Executor,   etc.,   et  al., 
Kespondents,  v.  The  City  of  Buffalo,  Appellant 

(Submitted  December  8,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

George  M,  Browne  for  appellant. 
Fra/nk  C,  Ferguson  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Leman  W.  Tyleb,  Appellant,  v,  Yictoe  Cooper,  Eespondent. 

(Argued  December  8,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17, 1888,  which  modified  and  affirmed  as  modified 
a  judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

Watson  JH.  Badgers  for  appellant 

C.  W.  Thompscm  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  not 
sitting. 
Judgment  affirmed. 


Amelia  M.  Eobinson,  Apellant,  v.  The  Cmr  of  Bbooeltn, 

Eespondent. 

(Argued  December  12,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  27, 
1887,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

Arthur  H,  Ely  for  appellant 

William  T.  Gilbert  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Haioht,  J,,  not  sitting. 

Judgment  affirmed. 
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William  H.  Wood,  Appellant,  v.  The  Mayob,  ALDBaocEN 
AND  Commonalty  of  the  City  of  New  Yobk,  Respondent. 

(Submitted  December  15,  1890;  decided  January  14,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  10,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit 

James  JH.  Lyddy  and  William  M.  Lyddy  for  appellant 

D.  J.  Dean  and  Jokn  J,  Delany  for  respondent 

Agree  to  affirm ;  no  opinion. 

AH  concur. 

Judgment  affirmed. 


Hknby  Muhlker,  Respondent,  v.  Jaoob  Ruppebt,  Appellant 

Wbere  fixed  monuments  are  referred  to  in  the  description  in  a  deed,  which 
sufficiently  locate  and  determine  the  premises  conveyed,  they  will  control 
courses  and  distances. 

8m/ffth  Y.  McCoci  (22  Hun,  505),  distinguished. 

Reported  below  28  J.  &  S.  859. 

(Submitted  December  16,  1890;  decided  January  14, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Kew  York,  made  March  6,  18S8,  which 
reversed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term,  and  ordered 
a  new  triaL 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  compel  the  specific  performance 
of  a  contract  for  the  purchase  of  real  estate.  The  defense  was 
that  the  plaintiflE  did  not  have  title  to  the  westerly  five  feet  of 
land  embraced  in  the  contract. 

"  The  land  contracted  to  be  conveyed  is  located  in  the  city 
of  New  York  on  the  southerly  side  of  One  Hundred  and 
Twenty  fourth  street,  and  has  a  frontage  upon  that  street  of 
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thirty-nine  feet,  commencing  at  the  intersection  of  Fourth  ave- 
nue, and  westerly  therefrom.  One  Grace  T.  TumbuU,  formerly 
Smith,  is  the  owner  of  the  lot  adjoining  on  the  west,  whofc^ 
title  was  derived  from  the  same  source  as  that  of  the  plaintiff, 
but  of  prior  date.  Her  lot  has  a  frontage  of  eighteen  feet, 
and  commences  at  a  point,  as  is  claimed,  298  feet  easterly 
from  the  intersection  of  Madison  avenue  with  One  Hundred 
and  Twenty-fourth  street.  It  is  contended  on  the  part  of  the 
appellant  that  the  easterly  line  of  Madison  avenue  is  but  400 
feet  from  the  westerly  line  of  Fourth  avenue,  and  that  conse- 
quently Mrs.  Tumbull's  lot  laps  over  five  feet  upon  the  lot 
embraced  in  the  contract  in  question:  whilst  on  the  part  of 
the  plaintiff  it  is  claimed  that  at  the  time  of  the  conveyance 
to  Mrs.  TumbuJl  the  distance  between  the  two  avenues  at  this 
point  was  405  feet 

"  But  under  the  view  taken  by  us  of  this  case  it  becomes 
unnecessary  to  consider  this  question  or  construe  the  statutes 
under  which  Madison  avenue  was  laid  out  as  an  avenue  of  the 
city  of  New  York. 

"  The  lands  upon  the  southerly  side  of  One  Hundred  and 
Twenty-fourth  street  in  the  block  in  question  formerly  belonged 
to  Thomas  Fealey  and  David  Houston,  who  erected  twelve  build- 
ings thereon,  including  the  one  covering  the  lot  now  owned 
by  Mrs.  Tumbull.  Her  title  is  derived  through  the  foreclosure 
of  a  mortgage  which  was  given  to  her  by  Fealey  and  Housten. 
The  mortgage  described  the  property  as  beginning  at  a  point 
on  the  southerly  side  of  One  Hundred  and  Twenty-fourth 
street  distant  298  feet  easterly  from  the  corner  formed  by  the 
intersection  of  the  easterly  line  of  Madison  avenue  with  the 
southerly  side  of  One  Hundred  and  Twenty-fourth  street  at  or 
in  front  of  th^  middle  of  a  party^waU;  running  thence 
southerly  and  parallel  with  Madison  avenue  and  partly  through 
the  center  of  said  party-wall  100  feet  and  11  inches  to  tlie 
center  of  the  block  ;  thence  easterly  in  the  center  line  of  the 
block  and  parallel  with  One  Hundred  and  Twenty-fourth 
street  eighteen  feet ;  thence  northerly  and  parallel  with  Madi- 
son avenue  and  partly  through  the  center  of  a  party-wall  100 
feet  and  11  inches  to  the  southerly  side  of  One  Hundred  and 
Twenty-fourth  street,  and  thence  westerly  along  the  southerly 
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side  of  One  Hundred  and  Twenty-fourth  street  eighteen  feet 
to  the  place  of  beginning. 

"  So  that,  it  will  be  observed  that  the  beginning  point  of 
Mrs.  TumbuU's  land  was  at  or  in  front  of  the  middle  of  a 
party-wall,  and  that  this  party-wall  formed  a  portion  of  the 
westerly  boundary  cf  her  lot ;  that  the  easterly  line  also  passed 
through  a  party-wall,  which,  in  part,  formed  the  eastern 
boundary  of  her  lot.  The  testimony  of  Ilousten  is  to  tlie 
effect  that  the  building  upon  this  lot  was  erected  before  the 
mortgage  was  given  to  Mrs.  Tumbull ;  that  the  house  was 
known  as  No.  68 ;  that  it  was  their  intention  to  mortgage  to 
her  the  lot  covered  by  the  house.  It  appears  to  us  that  these 
party-walls  are  fixed  monuments  which  sufficiently  locate  and 
determine  her  land.  The  evidence  sufficiently  locates  the 
party-walls  referred  to,  they  are  the  easterly  and  westerly 
walls  to  the  house  known  as  No.  68  One  Hundred  and  Twenty- 
fourth  street. 

''  Our  attention  has  been  called  to  the  case  of  Smyth  v. 
McCool  (22  Ilun,  595),  it  which  it  was  claimed  a  different 
conclusion  was  reached.  But  our  examination  of  that  case 
leads  to  no  such  result.  The  description  in  that  ca^e  began  at 
A  point  in  the  easterly  line  of  Madison  avenue,  distant  sixty- 
three  feet  northerly  from  the  crossing  formed  by  the  inter- 
section of  the  northerly  line  of  Sixty-first  street ;  thence  run- 
ning northerly  along  the  easterly  line  of  Madison  avenue 
sixteen  feet ;  thence  easterly  and  parallel  with  Sixty-first  street 
and  part  of  the  distance  through  the  center  of  a  party-waU, 
etc.  The  court,  in  commenting  on  the  language  used  in  the 
description  says,  that  it  ran  along  '  Madison  avenue  sixteen 
feet^  not  sixteen  feet  to  the  center  of  a  party^wall^  and  then 
argues  that  it  ran  to  no  point  or  monument  which  would  fix 
the  boundary  of  the  lot.  But  it  will  be  observed  that  in  the 
case  under  consideration  the  line  commenced  at  a  point  ou 
One  Hundred  and  Twenty-fourth  street  ninety-eight  feet  from 
tlie  intersection  of  Madison  aveinie,  at  or  in  front  of  the 
ffiiddh  of  a  ^yartyAoaU^  thus  fixing  and  describing  tlie  monu- 
ment from  which  the  boundary  of  the  lot  commenced. 

"  But,  again,  as  we  have  already  stated,  Mrs.  Tumbull 
derived  her  title  through  a  foreclosure  of  her  mortgage  and  a 
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sale  had  thereunder.  And  it  appears  that  prior  to  such  fore- 
closure Fealey  and  Houston  had  conveyed  tlie  lot  covered  by 
the  mortgage  to  Cornelius  J.  McCarthy,  describing  it  as  known 
as  street  No.  68  One  Hundred  and  Twenty-fourth  street,  and 
OS  eighteen  feet  wide,  distant  eighty-nine  feet  from  the  westerly 
line  of  Fourth  avenue,  as  widened,  just  the  width  of  plaintiflPs 
land,  and  McCarthy  had  conveyed  the  same  to  one  Henry 
Magets,  describing  it  in  tlie  same  way,  and  that  Mrs.  Tumbull, 
in  her  complaint  asking  for  a  foreclosure  of  her  mortgage, 
sets  up  these  conveyances  and  alleges  them  to  be  conveyances 
of  the  mortgaged  premises,  thus  asserting  tliat  the  lands 
covered  by  those  deeds  were  the  same  as  that  covered  by  her 
mortgage,  and  we  do  not  understand  that  she  has  ever  made 
any  other  claim. 

"  We,  consequently,  are  of  the  opinion  that  the  order  of  the 
General  Term  should  be  affirmed,  and  that  judgment  absolute 
should  be  ordered  against  the  appellant  upon  the  stipulation, 
with  costs." 

Ashbel  P,  HtcK  for  appellant. 

Austen  G,  Fox  for  respondent. 

Haioht,  J.,  reads  for  affirmance  of  order  of  General  Term, 
and  for  judgment  absolute  in  favor  of  plaintiff. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Geobge  Schaper,  Respondent,  v.  The  Brooklyn  and  Lono 
Island  Cable  Railway  Company,  Appellant. 

Neither  the  General  Railroad  Act  (Chap.  140,  Laws  of  1850),  nor  the  acts 
amendatory  and  supplementary  thereto,  confer  upon  a  company  incor- 
porated under  it  the  right  to  build  an  elevated  railroad  in  the  streets  of 
a  city. 

A  corporation,  therefore,  organized  under  said  act  for  the  purpose 
of  constructing  such  a  road  in  the  streets  of  the  city  of  Brooklyn, 
has  no  power  so  to  do  without  first  complying  with  the  conditions  of 
the  charter  of  said  city  (§  23,  tit,  19,  chap.  868,  Laws  of  1873),  prescribed 
as  prerequisites  to  the  right  to  construct  a  railroad  in  its  streets. 

(Argued  December  16,  1890:  decided  January  14,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  16,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  to  restrain  the  defendant,  a  corporation 
organized  under  the  General  Railroad  Act,  having  for  its 
purpose  the  construction  of  an  elevated  railroad  in  the  city  of 
Brooklyn,  from  entering  upon  and  proceeding  in  the  further 
construction  of  its  railroad  in  front  of  the  premises  of  plaintiff. 

The  following  is  the  opinion  in  full : 

"  The  decision  of  this  court  in  In  re  Peoples  Rapid  Transit 
Co.  V.  Bowie  Dash^*  requires  an  affirmance  of  the  judgment. 
The  defendant,  intending  to  construct  an  elevated  railroad 
along  and  over  certain  streets  in  the  city  of  Brooklyn,  com- 
menced the  erection  of  it  in  part  on  Boereum  place  and  in 
front  of  property  owned  by  the  plaintiff.  The  plaintiff,  insist- 
ing that  such  action  was  without  legal  right,  brought  this  suit 
to  restrain  the  defendant  from  entering  upon  and  proceeding 
in  the  further  construction  of  the  railroad  in  front  of  his 
premises. 

"  Section  23,  title  19,  chapter  863,  Laws  of  1873  (the  charter 
of  the  city  of  Brooklyn),  provides  that '  It  shall  not  be  lawful 
hereafter  to  lay,  construct  or  operate  any  railroad  in,  upon  or 
along  any  or  either  of  the  streets  or  avenues  of  the  city  of 
Brooklyn  wherever  such  railroad  may  commence  or  end  unless 
a  majority  of  the  owners  of  property  upon  the  streets  or 
avenues  in  or  along  which  such  railroad  is  to  be  constructed 
shall  first  petition  the  common  council  of  said  city  therefor, 
nor  unless  the  said  common  council  shall  authorize  the  con- 
struction of  such  railroad,  and  the  grant  therefor  shall  have 
been  awarded  and  given  to  the  person  who  will  agree,  with 
adequate  security,  to  carry  passengers  on  such  railroad  at  the 
lowest  rate  of  fare.'  Tliis  section,  continuing,  excepts  from 
its  operation  various  existing  and  specially  named  railroad 
companies,  and  such  'other  companies  as  are  or  may  be 
authorized  by  law.' 

♦This  case  will  appear  in  125  N.  Y.  03. 
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''  Ko  steps  were  taken  by  the  defendant  or  the  common 
council  of  the  city  in  compliance  with  such  provisions;  a 
majority  of  tiie  owners  of  property  upon  the  streets  or  avenues 
along  which  it  was  contemplated  to  build  said  road  did  not 
petition  the  common  council  therefor,  and  that  body  did  not 
award  a  grant  of  the  right  to  construct  to  a  person  agreeing 
to  carry  passengers  on  such  road  at  the  lowest  rate  of  fare. 
But  the  defendant  insisted  that  because  it  was  organized  under 
the  General  Railroad  Act  of  1850,  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  the  provisions  of  the  charter 
quoted  were  not  applicable  to  it ;  that  it  was  only  required  to 
obtain  the  consent  of  the  conmion  council  in  the  manner  pro- 
vided by  that  act,  wliich  it  did.  The  reasons  assigned  in  support 
of  that  position  need  not  be  stated  or  discussed.  Since  they  were 
presented  to  us  by  counsel  the  decision  cited  mpra  has  been 
made.  It  requires  the  determination  that  the  Greneral  Rail- 
road Act  of  1850,  and  its  amendatory  and  supplementary  acts, 
did  not  confer  upon  a  company  incorporated  under  it  the  right 
to  build  within  the  liniits  of  a  city  a  structure  of  the  character 
of  that  contemplated  and  undertaken  by  the  defendant  The 
question  discussed  by  the  General  Term  need  not,  therefore^ 
be  considered. 

"  The  judgment  should  be  affirmed." 

Wm.  C.  De  Witt  for  appellant. 

George  W,  Win^ate  for  respondent. 

Pabkeb,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Haevey  Fixes,  Respondent,  v.  John  Bouok,  Appellant 
(Submitted  December  16,  1890;  decided  January  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 


CAUSES  NOT  EEPORTED  IN  FULL.       633 

made  .May  3,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintifi  entered  upon  a  report  of  a  referee. 

William  J,  Kernun  and  Frauds  Keman  for  appellant. 

Wendell  (&  Van  Deusen  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


'Thb  Yates  County  National  Bank,  Appellant,  v.  Mason 
L.  Baldwin,  Bespondent 

(Argued  June  18,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1888,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of 
a  referee. 

William  T,  Morris  for  appellant. 
M.  A.  Leary  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Potter,  J.,  dissenting,  and  Bradley  and 
Haight,  J  J.,  not  sitting. 
Judgment  affirmed. 


Laura  A.  Knowles,  Eospondent,  v.  William  J.  Erwin, 
Appellant. 

(Argued  October  6,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  fifth  judicial  department,  entered  upon  an  order 

made  the  firet  Tuesday  of  January,  1887,  which  denied  a 

motion  for  a  new  trial  and  ordered  judgment  absolute  in  favor 

Sickels  — Yol.  LXXIX.        80 
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of  plaintiff  upon  a  verdict,  exceptions  having  been  ordered 
to  be  heard  at  first  instance  at  Greneral  Term. 

M.  H.  Peck  for  appellant. 

Frederick  W,  Noyes  for  respondent. 

Agree  to  aflBrm ;  no  opinion. 

All  concur,  except  Bradley  and  Hatght,  JJ.,  not  sitting. 

Judgment  affirmed. 

Isaac  Hampton,  Appellant,  v.  Martin  S.  Hahsher, 
Respondent. 

Certain  town  assessors,  not  knowing  of  the  repeal,  by  the  act  of  1873 
(Chap.  355,  Laws  of  1872),  of  the  provision  of  the  Kevised  Statutes  (1 
R.  8.  389,  §  4,  as  amended  by  chap.  287,  Laws  of  1871)  directing  that  a 
farm  or  lot  lying  in  two  towns  or  wards  shall^  if  occupied,  be  assessed 
in  the  town  or  lot  where  the  occupant  resides,  assessed  a  farm  owned 
and  occupied  by  plaintiff  as  so  prescribed,  and  the  commissioner  of 
highways  of  the  town,  in  making  his  assessment  for  highway  labor, 
assessed  plaintiff  for  highway  labor  on  his  whole  farm  in  compliance 
with  the  provision  of  the  statute  (1  R.  S.  606,  §  24)  requiring  him  to 
make  his  apportionment  upon  real  estate  "as  the  same  shall  appear 
upon  the  last  assessment-roll  of  the  town.**  Plaintiff  worked  out  the 
tax  at  the  demand  of  the  overseer  of  the  highways,  but  protested  against 
its  legality.  Held,  that  an  action  was  not  maintainable  against  the  com- 
missioner to  recover  the  value  of  the  labor  so  rendered  by  plaintiff;  as 
that  officer  had  jurisdiction  to  assess  plaintiff  and  simply  obeyed  the 
command  of  a  valid  statute. 

Reported  below,  46  Hun,  144. 

(Argued  December  2,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  24,  1887,  which  reversed  a  judgment  of  the 
County  Court  of  Livingston  county,  and  aflirmed  a  judg- 
ment of  a  justice  of  the  peace. 

This  action  was  brought  against  defendant,  who,  as  commis- 
sioner of  highways,  had  apportioned  highway  labor  upon  the 
whole  of  the  plaintiffs  farm,  only  a  portion  of  which  lay  in 
the  town,  to  recover  the  value  of  the  labor  which  plaintiff  had 
performed  under  protest. 
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The  following  is  the  opinion  in  full : 

"Section  4  of  title  2  of  chapter  13  of  part  1  of  the  Eevised 
Statutes  was  amended  by  chapter  287  of  the  Laws  of  1871  so 
that  it  read  as  follows:  ^§  4.  When  the  line  between  two 
towns  or  wards  divides  a  farm  or  lot,  the  same  shall  be  taxed, 
if  occupied,  in  the  town  or  ward  where  tlie  occupant  resides ; 
except  when  such  town  lines  shall  also  be  a  county  line,  in 
which  case  each  part  shall  be  assessed  in  the  town  in  which  the 
same  shall  be  situated,  in  the  same  manner  as  unoccupied 
lands  are  now  assessed.'  This  section  was  repealed  by  chapter 
355  of  the  Laws  of  1872,  and  from  that  time  there  was  no  statute 
on  this  subject  until  1886,  when  the  section  was  re-enacted : 
*  §  4.  When  the  line  between  two  towns,  wards  or  counties- 
divides  a  farm  or  lot,  the  same  shall  be  taxed,  if  occupied,  in 
the  town,  ward  or  county  where  the  occupant  resides;  if 
unoccupied,  each  part  shall  be  assessed  in  the  town,  ward,  vil- 
lage or  county  where  the  same  shall  lie.'  (Chap.  315,  Laws 
of  1886.) 

"  Li  1884  and  1885,  the  plaintiff  was  a  resident  of  the  town 
of  Ossian,  and  owned  and  occupied  a  farm,  one  half  of  which 
was  in  that  town  and  the  other  half  in  the  town  of  Nunda. 

"  In  1884,  the  assessors  of  the  town  of  Ossian,  not  knowing 
of  the  repeal  of  section  4  by  chapter  355  of  the  Laws  of  1872, 
assessed  the  whole  of  the  plaintiff's  farm  in  that  town  for 
town,  county  and  state  taxes. 

"  Section  19  of  title  1,  chapter  16  of  part  1  of  the  Revised 
Statutes  provides :  ^  §  19.  Every  person  owning  or  occupying 
land  in  the  town  in  which  he  or  she  resides,  and  every  male 
inhabitant  above  the  age  of  21  years,  residing  in  the  town 
when  the  assessment  is  made,  shall  be  assessed  to  work  on  the 
public  highways  of  the  town,  and  the  lands  of  non-residents 
situated  in  such  town  shall  be  assessed  for  highway  labor  as 
hereinafter  directed.'  Section  24  of  the  same  chapter  pro- 
vides :  '  §  24.  In  making  such  estimate  and  assessment,  the 
commissioner  shall  proceed  as  follows :  1.  The  whole  number 
of  days'  work  to  be  assessed  in  each  year  shall  be  ascertained, 
and  shall  be  at  least  three  times  the  number  of  taxable  inhab- 
itants in  such  town.  2.  Every  male  inhabitant  above  the  age 
of  twenty-one  years  (with  certain  exceptions)  shall  be  assessed 
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at  least  one  day.  3.  The  residue  of  such  days'  work  shall  be 
apportioned  upon  the  estate,  real  and  personal,  of  every  inhab- 
itant of  such  town,  as  the  same  shall  appear  upon  the  last 
assessment-roll  of  said  town,  and  upon  each  tract  or  parcel  of 
land,  of  which  the  owners  are  non-residents,  contained  in  the 
lists  made  as  aforesaid.' 

"In  1885,  the  defendant  was  the  sole  commissioner  of  high- 
ways of  Ossian,  and  he  assessed  the  plaintiff  for  highway  labor 
on  his  whole  farm  —  three  and  one-half  days  being  the  propor- 
tion of  that  part  situated  in  Nunda  —  and  delivered  the  hst  to  the 
overseer  of  tlie  proper  road  district.  This  tax  the  plaintiflE 
worked  out  at  the  demand  of  the  overseer,  but  protested 
against  its  legality.  It  is  agreed  that  the  commissioner  made 
the  assessment,  believing  that  he  was  bound  to  follow  the  town 
assessment-roll  of  the  previous  year,  and  also  that  he  had  juris- 
diction to  assess  the  plaintiff  for  highway  labor,  but  it  is 
asserted  that  the  commissioner  erred  in  apportioning  any  day's 
labor  on  account  of  that  part  of  the  farm  situated  in  IN'unda. 
The  defendant  having  jurisdiction  to  assess  the  plaintiff  and 
having  apportioned  the  number  of  days'  labor  to  be  rendered 
according  to  the  valuation  of  his  estate  as  it  appeared  on  the 
last  preceding  assessment-roll,  as  commanded  by  the  24th  sec- 
tion of  the  statute,  he  is  not  liable  to  the  plaintiff  for  the  valae 
of  the  labor  rendered  by  him  in  satisfaction  of  the  assessment. 
(People  ex  rel  v.  Pierce^  31  Barb.  138 ;  Trustees  of  the  Village  of 
Angelica^  v.  Morse^  56  id.  380.)  The  cause  of  the  alleged 
erroneous  assessment  was  the  mistake  of  the  assessors  of  the 
town,  but  the  commissioner  having  obeyed  the  command  of  a 
valid  statute,  is  not  liable  to  tliis  plaintiff  in  damages  for  the 
error  of  the  assessors. 

"  The  judgment  should  be  affirmed,  with  costs." 

J.  B.  Ada-ms  for  appellant. 

Charles  J,  BisseU  for  respondent. 

Per  Curiam  opinion  for  affirmance. 

All   concur.  Brown,  J.,  in  result,  except   Bbadley   and 
Haioht,  JJ.,  not  sitting. 
Judgment  affirmed. 
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Thomas  M.  Petbbs,  Respondent,  v.  Geokge  W.  Carlbtok^ 
Impleaded,  etc.,  Appellant 

(Argued  December  15,  1890;  decided  January  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  18,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Jam?^  A.  DeeriTiff  for  appellant 

John  A.  BeaU  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Julia  A.  Pekcival,  Appellant  and  Eespondent,  v.  Edwakd 
S.  Percival,  Appellant  and  Eespondent. 

Where  an  action  by  a  wife  for  a  Judicial  separatfon  from  her  husband  on 
the  ground  of  abandonment  is  determined  in  her  favor,  the  court  has 
power  as  part  of  the  final  judgment,  to  make  an  allowance  for  the  repay* 
ment  of  sums  expended  by  plaintiff  in  her  support  and  maintenance 
since  the  commencement  of  the  action. 

The  General  Term  has  power  to  review  the  judgment  in  this  respect,  and 
to  strike  out  the  allowance  as  improvidently  made. 

It  teems,  a  Gteneral  Term  order  striking  out  the  allowance  on  the  ground 
that  the  court  below  had  no  power  to  grant  it,  is  error. 

It  must  appear,  however,  from  the  order  that  the  action  of  the  General 
Term  in  striking  out  the  allowance  was  based  on  the  ground  of  want 
of  power  in  the  court  below  to  authorize  this  court  to  review  it;  the 
opinion  may  not  be  resorted  to  to  determine  the  groondsof  the  decision. 

BeacUeiton  v.  BeadlesUm  (108  N.  Y.  402),  distinguished. 

(Argued  December  15,  1890;  decided  January  22,  18W.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  27, 1888,  \^hich  modified,  and  aflSrmed 
as  modified,  a  judgment  entered  upon  a  decision  of  the  court 
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on  trial  at  Special  Term  and  also  aflSrmed  certain  orders  of  tlie 
Special  Tenu. 

This  was  an  action  by  a  wife  for  a  judicial  separation  from 
her  husband  on  the  ground  of  abandonment.  The  Special 
Term  decided  in  her  favor,  and  as  part  of  the  final  judgment, 
awarded  her  $300,  for  repayment  of  the  sums  expended  by 
her  for  her  support  and  maintenance  since  the  commencement 
of  the  action.  The  General  Term  modified  the  judgment  by 
striking  out  this  allowance.  Its  order  does  not  state  the  grounds 
for  this  modification. 

The  following  is  the  opinion  in  full : 

"  The  case  of  Beadleaton  v.  Beadleston  (103  N.  Y.  402), 
upon  which  the  General  Term  seems  to  have  relied  in  deduct- 
ing $300  from  the  judgment  of  the  Special  Term,  has  no 
application  to  this  appeal,  because  the  subject  there  under 
review  was  an  order  made  pendente  lite^  but  after  the  referee 
had  made  his  report  which  convicted  the  wife  of  adultery, 
although  no  judgment  had  been  entered. 

"  This  court  held  that  the  power  of  the  Special  Term,  under 
those  circumstances,  was  confined  to  such  allowances  as  were 
necessary  to  enable  the  wife  to  '  carry  on  or  defend  the  action,' 
and  that  there  could  be  no  necessity  for  an  allowance  to  make 
a  defense  that  had  already  been  made.  In  this  case  the  Special 
Term,  as  part  of  its  final  judgment  of  separation  from  bed 
and  board  in  favor  of  the  wife,  awarded  her  $300  '  for  repay- 
ment of  the  sums  expended  by  her  in  her  support  and  mainte- 
nance since  the  commencement  of  the  action.  It  was  the 
duty  of  the  defendant  to  support  his  wife,  and  as  he  failed  to 
discharge  that  duty  after  suit  was  instituted  against  him,  she 
was  compelled  to  procure  and  expend  money  for  that  purpose. 
Upon  the  termination  of  the  action,  the  court,  in  rendering 
judgment  for  the  plaintiflE,  had  the  power  to  give  'such 
directions  as  the  nature  and  circumstances  of  the  case '  required. 
The  General  Term  had  power  to  review  the  discretion  exer- 
cised by  the  Special  Term,  and  to  strike  out  the  $300  as 
improvidently  allowed  under  all  the  circumstances,  but  it 
had  no  right  to  do  so  upon  the  ground  that  the  lower  court 
had  no  power  to  allow  it.  {TUton  v.  Beecher^  59  N.  Y.  176.) 
In  the  case  cited  the  order  stated  that  it  was  made  '  on  the 
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ground  that  the  court  had  no  power  to  grant  the  same/  and, 
as  we  understand  the  rule,  unless  it  appears  in  the  record,  of 
which  the  opinion  forms  no  part,  that  the  action  of  the  court 
was  based  upon  a  want  of  power,  we  cannot  review  it.  (Tit/us 
V.  Owis,  16  K  Y.  61Y,  618 ;  Tolman  v.  aSI,  B.  cfe  N.  Y.  R.  R. 
Co.,  92  id.  353,  356.) 

*'  It  is  a  fundamental  rule  governing  the  review  by  one 
tribunal  of  the  proceedings  of  another  that  orders  or  decisions 
resting  in  discretion  are  not  reviewable.  (  Wavel  v.  Wiles,  24 
KT.  635,  636.) 

"  The  order  of  the  General  Term  may  have  been  made,  so 
far  as  the  record  discloses,  in  the  exercise  of  a  conceded  dis- 
cretion, and  if  not,  it  was  the  duty  of  the  appellant  to  procure 
it  to  be  so  settled  as  to  show  that  it  was  not 

"  We  think  that  the  judgment  and  all  of  the  orders  should 
be  aflSrmed,  without  costs  in  this  court  to  either  party.'* 

Wilder,  Wilder  <&  Lynch  for  appellant 

Raphael  J.  Moses,  Jr.,  for  respondent 

Per  Curiam  opinion  for  aflSrmance. 

All  concur. 

Judgment  and  orders  affirmed. 


John  R.  Hinz,  as  Administrator,  etc..  Appellant,  v.  John  H. 
Staein,  Respondent. 

(Argued  January  26,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  June,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  an  order  dis- 
missing the  complaint  on  trial  at  Circuit. 

Martin  J,  Keogh  for  appellant. 

William  W,  Goodrich  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bbadley,  Vann  and  Bbown,  JJ., 
dissenting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Final  Accounting  of  LeRoy  Farkeb,  as- 
Assignee  of  the  Estcite  of  Henry  I.  Glowacki,  under  a 
General  Assignment. 

(Argued  January  26, 1891;  decided  February  34,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  modified,  and  aflSrmed  as  modi- 
fied, a  judgment  of  the  County  Court  of  Genesee  county, 
rendered  upon  the  final  accounting  of  the  appellant,  aa 
assignee. 

LeRoy  Parker  appellant  in  person. 

Henry  K  Tarhax  for  respondenta. 

Agree  to  aflirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Accounting  of  Phebe  C.  Hjlvilaito,  a» 
Executrix  of  the  Will  of  John  Cocks,  Deceased. 

(Argued  January  27,  1891;  decided  February  24, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  10,  1888,  which  modified,  by  reversing  in  part,  a 
decree  in  the  above  matter  of  the  surrogate  of  Weetchester 
county. 

Thomas  Nelson  for  appellant. 

James  A.  Hudson  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  affirmed. 
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William  T.  Schackelford,  Respondent,  v.  Ann  Eliza 
Mitchell  et  al.,  as  Executors,  etc..  Appellants. 

(Argued  January  28,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  4,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

John  K  Parsons  for  appellants. 

Jvlien  T,  Davies  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  Collins,  as  Assignee,  etc..  Appellant,  v.  Elisha  W. 
Hydorn  et  al..  Respondents. 

(Argued  January  29,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Oeorge  B.  Wellington  for  appellant. 

Charles  E,  Patterson  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mary  E.  McCollum,  as  Administratrix,  etc.,  Appellant, 
V.  The  New  York  Mutual  Life  Insurance  Company, 
Respondent 

(Argued  January  29,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  dismissing  the  complaint  on 
trial  at  Circuit. 

Jod  L.  Walker  for  appellant. 

Robert  Sewell  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haight  and  Brown,  JJ.,  not  sitting. 

Judgment  affirmed. 


Camillla  G.  Towns,  as  Administratrix,  etc.,  Respondent,  v. 
The  Rome,  Watertown  and  Oodensburo  Railroad  Com- 
pany, Appellant. 

(Argued  January  80,  1891;  decided  February  24, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  26, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Edmviind  B.  Wynn  for  appellant. 

W.  F.  Porter  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


CAUSES  NOT  EEPORTED  IN  FULL.        643 

Mast  E.  Carroll,  as  Executrix,  etc.,  Eespondent,  v.  John 
CoNLEY,  Jr.,  Appellant. 

(Submitted  January  30,  1891;  decided  February  34,  1891.) 

Appeal  from  judgments  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  directing  judgment  in  favor  of  plaintiff 
in  a  case  submitted  under  section  1279  of  the  Code  of  Civil 
Procedure. 

George  R.  Westerjield  for  appellant 

John  Delahunty  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jeremlah  Callaohan,  as  Administrator,  etc.,  v.  The  Deul- 
WARE,  Lackawanna  and  Western  Railroad  Company, 
Appellant. 

(Argued  February  2, 1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Louis  Marshall  for  appellant. 

M.  E,  Driscoll  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Lemuel  Coffin  et  al.,  Appellants,  t?.  William  H.  Hollisteb,  Jr., 
as  Assignee,  etc.,  Kespondent. 

In  an  action  to  recover  possession  of  goods  sold  and  delivered  to 
defendants  on  the  ground  that  the  sale  was  induced  by  false  and  fraud- 
ulent representations  made  by  them,  the  burden  is  upon  the  plaintiff  to 
establish  that  such  representations  were  made  with  intent  to  deceive  and 
defraud. 

(Argued  February  3, 1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an 
order  made  December  11, 1889,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee. 

This  was  an  action  of  replevin  to  recover  the  possession  of 
fifteen  cases  of  muslins  tliat  liad  been  sold  by  the  plaintife  to 
the  firm  of  Toles  &  Pettit,  manufacturers  of  shirts  in  the  city 
of  Troy. 

The  following  is  the  meni.  of  opinion : 

"  On  the  31st  of  October,  1881,  the  plaintiffs  sold  the  goods 
in  question  to  the  assignors  of  the  defendant  upon  a  credit  of 
sixty  days  from  December  1,  1881,  and  on  the  17th  of  Janu- 
ary, 1882,  they  commenced  this  action  to  replevy  the  same 
upon  the  grr^und  that  they  had  been  induced  to  sell  and  deliver 
their  property  by  reason  of  certain  false  and  fraudulent  repre- 
sentations made  by  the  purchasers.  The  burden  of  proof  was 
upon  the  plaintiffs  to  establish  that  the  alleged  false  representa- 
tions were  made  by  the  vendees  with  intent  to  deceive  and 
defraud.  {Nichols  v.  Pinner,  18  K  Y.  295,  299 ;  Arthur 
v.  Gri&wold,  55  id.  400,  410 ;  Morris  v.  ToIgoU,  96  id.  100  ; 
MacxiUar  v.  McKinLey,  99  id.  353,  358 ;  BrackeU  v.  Chriswoldy 
112  id.  454,  467.) 

"  The  learned  referee  before  whom  the  action  was  tried,  found 
that  certain  material  representations  were  made,  but  he  did  not 
find  that  they  were  made  with  intent  to  defraud  and  he  refused 
to  find  that  they  were  false.  On  the  other  hand,  he  found 
that  the  defendant,  as  assignee,  was  the  actual  owner  of  the 
goods  when  this  action  was  commenced,  and  that  no  facts  ever 
existed  that  authorized  the  plaintiffs  to  rescind  the  sale  or  to 
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have  the  same  declared  fraudulent  and  roid.  These  findings 
have  been  expressly  approved  by  the  General  Term,  which 
states  in  its  opinion  that  tlie  referee's  report  is  justified  by 
the  evidence.  The  only  ground  upon  which  we  are  asked  to 
reverse  the  judgment  appealed  from  is  that  the  referee  erred 
in  passing  upon  the  facts.  We  are  unable,  however,  to  review 
his  conclusions  in  this  regard,  because  the  questions  of  fact 
rest  upon  a  conflict  of  evidence  and  are  thus  protected  from 
interference  by  us,  even  if  we  were  of  the  opinion  that  they 
should  have  been  otherwise  determined.  {Tlealy  v.  Clar\ 
120  N.  Y.  642;  Code  Civ.  Pro.  §§  992,  993,  1337.)  When 
the  result  depends,  as  it  did  in  this  case,  upon  the  credibility 
of  witnesses,  the  facts  found  by  the  trial  court  and  approved 
by  the  General  Term  are  final  and  unchangeable  for  the  pur- 
pose of  an  appeal  to  this  court.  This  is  often  said,  but  of tener 
disregarded,  and  the  result  is  many  fruitless  appeals. 
"  The  judgment  should  be  aflinned,  with  costs." 

It.  A.  Parmeriter  for  appellants. 

Nehon  Davenport  for  respondent. 

Vann,  J.,  reads  for  aflimiance. 
All  concur. 
Judgment  aifirmed. 


Emeline  Bowers,  Appellant,  v.  William  C.  Smith  et  al., 
as  Executors,  etc.,  Respondents. 

(Argued  February  8,  1891;  decided  February  24, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  12,  1888,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

TF.  FrotMngham  for  appellant. 

Edwin  County^yman  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Codicil  of 
Jane  K.  Agar,  Deceased. 

(Argued  February  4,  1891;  decided  February  24,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  fifth  judicial  department,  entered  upon  an  order 
made  October  1, 1889,  which  affirmed  a  decree  of  the  surrogate 
of  the  county  of  Erie  admitting  the  said  will  and  codicil  to 
probate. 

Frank  C.  Ferguson  for  appellant. 

J.  Newton  Fiero  for  respondent. 

Arthur  W,  Ilickman^  guardian  ad  litem,  for  infant  legatee. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Parkeb,  J.,  not  voting. 

Judgment  affirmed. 


Ann  Farmer,  as  Administratrix,  etc..  Respondent,  v.  Thk 
Emigrant  Industrial  Savings  Bank  et  al.,  AppeUants. 

(Argued  February  2,  1891;  decided  March  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  23,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Francis  C.  Devlin  for  appellants. 

Abram  Kling  for  respondent 

Agree  to  affirm  on  authority  of  Devlin  v.  Greenwich  Sav- 
ings  Bank  (125  N.  Y.  756). 
All  concur. 
Judgment  affirmed. 
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Geobge  Dintkuff,  an  Infant  by  Guardian,  etc.,  Respondent, 
V.  The  Rochesteb  City  and  Brighton  Railroad  Company,     . 
Appellant. 

(Argued  February  4,  1891;  decided  March  3,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremre 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Thomas  Haines  for  appellant. 

Walter  S.  Huhhell  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Thomas  Hogan,  as  Administrator  of  John  Hogan,  Deceased,         lllL  *** 

Respondent,   v.  The   Central  Park,   North  and  East  Caae2^*^i 

River  Railroad  Company,  Appellant  I    77  AD  164| 

(Argued  February  4,  1891;  decided  March  8, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  7,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"This  action  was  begun  February  10,  1888,  to  recover, 
under  section  1902  of  the  Code  of  Civil  Procedure,  damages 
of  the  defendant  for  having,  as  it  is  alleged,  on  the  18th  day 
of  August,  1887,  negligently  caused  the  death  of  the  plaintiff's 
son,  a  lad  twelve  years  old.  At  the  date  of  the  accident  the 
defendant  owned  and  operated  a  surface  railroad  in  Fifty- 
ninth,  and  in  other  streets  in  the  city  of  New  York,  using  in 
part  cars  drawn  by  one  horse  and  managed  solely  by  a  driver. 
About  nine  o'clock  in  the  evening  of  August  eighteenth,  the 
decedent  and  several  boys  not  intending  to  pay  their  fares  got 
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onto  the  rear  platform  of  one  of  defendant's  cars  then  going 
west  in  East  Fifty-ninth  stieet,  and  between  First  and  Second 
avenues.  Before  the  car  reached  Second  avenue  all  of  the 
boys,  at  the  command  of  the  driver,  left  it,  except  the  decedent, 
who  sat  on  the  south  or  left  side  of  the  rear  platform.  As  the 
car  crossed  Second  avenue,  Frank  Ribarvarro,  a'lad  fifteen  years 
old,  got  onto  the  north  or  right  side  of  the  same  platform  for 
the  purpose  of  having  a  free  ride.  When  the  car  was  about 
opposite  No.  224  East  Fifty-ninth  street  the  driver  started  to 
go  towards  the  rear  platform  for  the  purpose  of  compelling  the 
boys  to  leave  the  car,  but  before  he  reached  them  they  jumped 
off,  Kibarvarro  on  the  north  and  the  decedent  on  the  south 
side,  the  latter  falling  under  one  of  the  defendant's  cars 
running  east  on  the  other  track  and  was  killed.  It  is  not 
asserted  that  the  driver  touched  either  boy,  but  it  was  testified 
that  he  went  towards  them  in  a  threatening  manner  and  so 
terrified  them  that  they  jumped  off  in  the  manner  described, 
and  it  is  alleged  that  the  defendant's  driver  negligently  caused 
the  accident  Whether  he  threatened  the  lads  with  bodily 
harm  was  contested  on  the  trial,  and  the  question  of  liability 
was  held  to  turn  upon  the  decision  of  tliat  question  of  fact 
The  jury  was  instructed :  '  If  you  believe  from  the  evidence 
that  this  driver  advanced  in  a  menacing  manner  upon  these 
boys  at  that  instant,  and  impressed  himself,  or  manifestly 
was  likely  to  impress  upon  their  minds  the  fact  that  they 
were  in  danger  of  assault,  no  matter  how  little  from  him  in 
his  effort  to  drive  them,  and  chiefly  the  deceased  boy,  from  the 
car,  why  then,  so  far,  that  would  be  an  element  that  would 
warrant  you  in  coming  towards  the  conclusion  that  the  driver 
of  the  car  was  negligent  in  his  conduct  towards  the  deceased 
boy.'  To  this  instruction  the  defendant  excepted  and  requested 
the  court  to  charge :  '  If  the  jury  believe  that  the  plaintiff's 
intestate  was  stealing  a  ride  on  defendant's  car,  and  that  the 
driver  intended  no  personal  injury  to  the  plaintiff's  intestate, 
but  ordered  him  off  and  made  a  feint  as  if  to  go  and  put  him 
off,  because  he  believed  it  to  be  the  least  harmful  mode  of 
removing  liim,  the  defendant  is  not  liable.'  The  court  declined 
to  charge  on  this  subject  otherwise  than  it  had,  and  the 
defendant  excei)ted.     Thereupon  the  defendant  requested  the 


CAUSES  NOT  REPORTED  IN  FULL.        649 

court  to  charge :  *  If  the  boy's  want  of  care  in  jumping  off 
the  car,  was  tlie  cause  of  the  injury,  then  he  was  guilty  of 
contributory  negligence,  and  the  plaintiff  cannot  recover.' 
The  court  refused  so  to  charge,  and  the  defendant  excepted. 
Testimony  had  been  given  tending  to  sliow  that  the  car  wliich 
the  decedent  jumped  or  fell  in  front  of  could  have  been  seen 
by  him  for  some  little  time  before  the  accident.  It  was  also 
testified  that  the  driver  did  not  let  go  of  the  lines  with  wliich  he 
managed  his  horse  —  did  not  approach  within  several  feet  of 
the  boys;  nor  threaten  them  with  violence.  The  evidence 
being  sufficient  to  have  authorized  the  jury  to  find  that  the 
decedent  negligently  and  unnecessarily  jumped  towards  or  in 
front  of  the  moving  car,  it  was  error  for  the  court  to  refuse  the 
request  last  above  quoted,  for  which  a  new  trial  must  be  granted. 

"This  case  is  quite  different  from  Clark  v.  N.  Y.^  L.  E.  cfe 
ir.  R.  R.  Co,  (40  Hun,  605 ;  affd.  113  N.  Y.  670),  in  which 
case  there  was  no  conflict  of  evidence.  The  defendant  called 
no  witnesses,  and  it  was  established  beyond  dispute  that  the 
plaintiff  was  driven  from  the  steps  of  the  moving  caboose  on 
a  steam  railroad  by  an  assault  of  the  defendant's  employes. 

"  In  the  course  of  the  charge,  several  expressions  were  let 
fall  well  calculated  to  excite  prejudice  and  hostility  in  the 
minds  of  the  jury  towards  the  defendant  and  sympathy  for  the 
plaintiff,  which  had  not  a  tendency  to  induce  a  deliberate  and 
impartial  consideration  and  determination  of  the  issues  between 
the  parties,  and  we  fhink  the  remarks  referred  to  quite  sufti- 
cient  to  have  justified  the  General  Term  in  granting  a  new 
trial  because  of  them.  (Jlamilton  v.  Third  Avenue  Railroad 
Co,^  53  N.  Y.  25 ;  Standard  Oil  Co.  v.  Aviazan  In^,  Co,^  79 
id.  506 ;  Baylies  on  New  Trials  &  Appeals,  125.) 

"The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event." 

Henry  Thompson  for  appellant. 
Daniel  P,  Hays  for  respondent. 
FoLLETT,  Ch.  J.,  reads  for  reversal  and  new  trial. 
All  concur,  IIaight  and   Brown,  JJ.,  in    result,    except 
Bradley,  J.,  dissenting. 
Judgment  reversed. 
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louis  GsiESHEiMER,  s&  Assignee,  etc.,  Appellant,  r.  Moses 
Tanekbaum  et  al.,  Eespondente. 

An  account-book  is  only  evidence  of  sales  and  dealings  in  the  ordinary 
course  of  business,  and  not  of  a  special  contract  under  which  a  party 
claims  to  have  paid  a  claim  against  him  by  crediting  it  upon  an  account 
he  has  against  another  party. 

A  party  to  a  contract,  the  terms  of  which  are  in  dispute,  may  not  give  in 
evidence  his  own  statements,  either  oral  or  written,  made  subsequent  ta 
the  contract  in  corroboration  of  his  version  of  it. 

(Argued  February  6,  1891;  decided  March  8,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  October,  1889,  which  affirmed  a 
judgment  in  favor  of  plaintlfl:s  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  price  of  a  bill  of 
goods  sold  by  plaintiiFs  assignors  to  the  defendants.  There 
was  no  question  in  relation  to  the  price,  amount  or  delivery  of 
the  goods.  The  only  question  was  whether  the  goods  were  to 
be  paid  for  in  cash  by  the  defendants,  or  by  applying  the  price 
of  them  as  a  credit  upon  a  bill  for  a  larger  amount  which  the 
defendants  had  against  another  firm,  of  wliich  one  of  the  plain- 
tiflPs  assignors  was  a  partner. 

There  was  a  plain  contradiction  l)etween  the  oral  testimony 
of  the  plaintiff's  assignor  and  the  defendants  as  to  the  exist- 
ence of  an  agreement  in  respect  to  the  mode  of  payment. 

The  defendants  were  allowed  to  introduce,  as  evidence  to 
support  their  contention,  an  entry  upon  their  ledger  over  an 
objection  and  exception  by  the  plaintiff.  The  entrj*^  was  upon 
a  page  of  defendants'  ledger,  bearing  their  account  with  the 
firm  of  the  third  party  (of  which  one  of  tlie  plaintiff's  assign- 
ors was  a  member),  and  was  as  follows :  "August  29th,  by 
Merchandise,  Oct.  1-6-30  $2220.50."  There  was  proof  tliat 
there  was  an  entry  respecting  this  matter  in  pencil  in  a  book 
of  original  entries.  That  book  was  not  produced  upon  the 
trial,  though  its  existence  and  probable  whereabouts  were 
proved.  There  was  no  proof  that  either  of  the  assignors  of 
plamtiff  or  that  any  of  the  membei*s  of  the  finn  of  the  third 
party  was  present  at  the  making  of  the  entry  in  the  book  of 


CAUSES  NOT  REPORTED  IN  ITJUL        651 

original  entry  or  in  the  ledger  of  the  defendants,  or  had  ever 
Been  or  been  informed  of  such  entries. 

The  goods  in  question  were  received  by  the  defendant^ 
about  the  2d  day  of  September,  1884.  The  evidence  did  not 
show  when  these  entries  were  in  fact  made  other  than  may  be 
inferred  from  the  entry  itself.  The  evidence  showed  that  the 
entry  in  the  ledger  was  not  a  copy  of  the  entry  in  the  book  of 
original  entry. 

The  following  is  the  opinion  in  full : 

"  We  think  the  learned  trial  judge  committed  an  error  in 
tlie  admission  of  the  entry  upon  the  defendants'  ledger  as 
evidence. 

"  There  is  and  can  he  no  pretence,  it  seems  to  me,  that  an 
entry,  in  the  ledger  was  admissible  under  the  rule  allowing  the 
account-book  of  a  party  as  evidence  in  his  favor,  for  the  reasons 
that  the  evidence  in  this  case  sliows  that  the  original  entry 
was  upon  another  book,  and  an  account-book  is  only  evidence 
of  sales  and  deahngs  in  the  ordinary  course  of  business,  and 
not  of  special  contracts  of  the  character  of  the  one  in  tliis  case 
under  which  a  party  claims  to  have  paid  a  claim  against  him 
by  crediting  such  claim  upon  an  accomit  he  has  against  anotlier 
party.  (InreMcOoldrlckY.TrapJuigen^^^^.Y.^Z'^.)  Besides 
the  evidence  shows  the  entry  in  the  ledger  is  not  a  copy  of  the 
entry  in  the  book  of  original  entry,  but  is  a  totalling'  of  it, 
whatever  that  may  be.  Nor  is  it  suggested  in  the  opinion  of 
the  learned  General  Term  in  affirming  the  judgment  that  tlie 
entry  in  the  defendants'  ledger  was  a  part  of  the  res  (jeatcB 
between  the  parties  to  the  action.  Upon  the  contrary,  it  is 
assumed  in  the  opinion  of  that  court,  that  the  entry  was  not  a 
part  of  the  res  gestw. 

"  But  in  that  opinion  the  ruling  of  the  trial  court  is  approved 
upon  the  ground  that  tlie  entry  sliows  that  '  the  defendants 
did  as  they  agreed  and,  in  fact,  did  offset  the  price  by  crediting 
the  third  party's  account  with  the  purchase-price '  of  the  goods 
in  question.  The  (juestion  upon  this  appeal  is,  therefore, 
brought  to  this,  whether  a  party  to  a  contract,  the  terms  of 
which  are  in  dispute,  may  give  in  evidence  his  owi\  statements, 
either  oral  or  written,  made  subsequent  to  the  contract  in 
corroboration  of  his  vei-sion  of  the  contract  ? 
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"The  question  is  not  whether  the  defendants  liad  per- 
formed the  contract,  but  wliat  the  contract  was,  and  as  to  the 
defendants'  right  to  perform  it  in  the  nfianner  pursued  by 
them. 

"  Tlie  general  rule  is  that  such  statements  and  entries  are 
inadmissible  for  any  purpose.  There  was  no  pretence  that  the 
defendants  could  not  recollect  the  terms  of  the  contract  and  so 
reference  to  contemporaneous  memoranda  might  be  resorted 
to  to  refresh  a  dull  or  defective  memory.  The  rule  in  such 
case  is  limited  to  an  original  entry  made  by  the  witness  at  the 
time  of  the  transaction.  For  the  general  rule  and  the  excep- 
tions to  it  see  opinion  of  this  court  by  Judge  Bkadley,  ll-t 
N.  Y.  280,  and  the  eases  there  cited. 

"  The  entry  in  the  ledger  of  defendants  was  not  the  book 
of  original  entry,  nor  made  at  the  time  of  the  transaction,  nor 
made  by  the  witness  who  testified  in  relation  to  it.  It  seems 
to  me  that  it  would  be  a  somewhat  novel,  not  to  say  dangerous 
rule  of  evidence,  upon  a  trial  to  determine  a  dispute  as  to 
what  the  contract  between  the  parties  is,  to  allow  one  of  the 
parties  to  testify  that  he  had  performed  it  in  harmony  with 
his  testimony  as  a  ^\atness. 

"  But  tlie  case  under  consideration  goes  much  further  tlian 
that.  It  allows  the  party  to  show  in  corroboration  of  his  tes- 
timony, flatly  contradicted  by  the  other  party  to  the  disputed 
contract,  not  the  actual  performance  of  the  disputed  contract, 
but  a  performance  upon  paper  by  an  entry  made  subsequently 
to  the  contract  by  himself  or  under  his  direction,  upon  his 
own  books,  of  the  way  and  manner  he  intends  or  hopes  to 
perform  it ;  for  the  entry  of  a  credit  upon  tlie  books  of  one 
party  in  his  accounts  with  another  party  is  not  the  perform- 
ance of  a  contract.  It  is  the  actual  adjustment  and  settlement 
of  the  entry  upon  tlie  book  that  can  constitute  performance. 
Ifntil  actual  application  and  settlement,  the  entry  upon  the 
books  of  a  r>arty  signifies  ncrthing  more  than  that  party's 
understanding  or  wish  as  to  the  mode  of  performance. 

"  The  settlement  or  the  performance  of  the  contract  l)etween 
the  parties  in  this  case  required  the  assent  of  the  plaintifPB 
assignors,  and  the  assent  of  the  third  party  who  owed  defend- 
ants, that  tlie  debt  might  be  paid  in  this  way  and  that  the 
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third  party  thereby  become  the  debtor  to  the  plaintiff  before 
the  contract,  as  claimed  by  the  defendants,  could  be  performed. 

"  No  such  assent  or  action  was  shown,  and  the  entry  upon 
the  defendants'  books  signifies  nothing  in  the  way  of  actual 
performance  of  the  contract. 

"  1  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event'' 

Thornas  Haines  for  appellant. 

Theodore  Bacon  for  respondents. 

Potter,  J.,  reads  for  reversal  and  new  trial 
Ali  concur,  except  Bradley,   Haight  and  Beown,   JJ.> 
dissenting. 

Judgment  reversed. 

Cathaeine   B.  Pitt,  as  Administratrix,  etc.,  AppeUant,   v* 
Chaeles  Kellogg,  Respondent. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  15,  1890, 
which  affirmed  an  order  setting  aside  a  judgment  in  favor  of 
plaintiff  and  granting  a  new  trial. 

Horace  Secor^  Jr.^  for  appellant. 

George  H,  Fletcher  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion* 
All  concur. 
Appeal  dismissed. 

In  the  Matter  of  the  Accounting  of  Philip  R.  TJndebhill, 
as  Administrator,  etc.,  Respondent,  Elizabeth  R.  Guion, 
Appellant. 

(Argued  February  25,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18, 1890,  which  affirmed  a  decree  of  the  surrogate 
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of  the  county  of  Westchester  dismissing  tlie  petition  in  the 
above  entitled  matter. 

Alex.  Thain  for  appellant. 

A.  R.  Dyett  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

John  Mitchell,  as  Executor,   etc.,   Respondent,  v.   David 
H.  Knapp,  Executor,  etc.,  Impleaded,  etc.,  Appellant. 

(Argued  February  26,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  26, 1889,  which  affirmed  a  judgment  constru- 
ing the  will  of  Mary  E.  Griffin,  deceased,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

George  W,  Bay  for  appellant. 

Howard  D.  Newton  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


TTtram  Milleb,  Respondent,   ^^  Henry  R   Piebson,  as 
Survivor,  etc.,  et  al..  Appellants. 

Abgued  and  decided  with  Durant  v.  Pierson  {ante,  p.  444). 


Thomas   Ryan,   as   Administrator,  etc..  Appellant,  v.   Thjb 
Long  Island  Railroad  Company,  Respondent. 

(Argued  February  25,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  December  18, 1889,  wliieli  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

Thomas  Young  for  appellant. 

E.  B.  Hinsdale  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley,  J.,  not  voting  and  Bkown,  J., 
not  sitting. 

Judgment  affirmed. 

Margaret  Kiordax,  as  Administratrix,  etc.,  Appellant,  v. 
The  Ocean  Steamship  Company,  of  Savannah,  Georgia, 
Respondent. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  R., 
plaintiff's  intestate,  it  appeared  that  he  was  in  defendant's  employ, 
engaged  in  tiering  up  freight  in  the  hold  of  one  of  its  vessels  and  received 
the  injuries  which  caused  his  death,  while  coming  up  from  the  hold  on 
an  elevator  used  in  the  work,  by  being  caught  between  the  elevator  and 
the  combing  of  the  hatch.  There  was  room  enough  upon  the  elevator 
for  him  to  stand  without  being  exposed  to  danger,  and  there  was  no  evi- 
dence from  which  it  could  be  inferred  that  he  used  the  precautions  of  a 
prudent  man.  At  the  request  of  the  plaintiff's  counsel  the  court  charged 
that  "  if  the  deceased  was  rightfully  on  the  elevator  at  the  time  of  his 
injury,  in  the  absence  of  the  testimony  of  an  eye  witness  of  the  accident, 
the  jury  may  assume  that  he  received  his  injury  in  the  performance  of 
his  duty  and  had  not  omitted  the  precautions  which  a  prudent  man  would 
take  in  the  presence  of  known  danger."    Hdd,  error. 

Qalcin  v.  Mayor,  etc.  (112  N.  Y.  228),  distinguished. 

(Argued  February  27,  1891;  decided  March  17,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
June  16, 1890,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granted  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate. 

"  On  the  3l6t  day  of  January,  1888,  Michael  Kiordan,  the 
deceased,  was  engaged,  as  a  servant  of  the  defendant,  in  tier- 
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ing  up  freight  in  the  hold  of  the  steamsliip  *  Chattahoochee,* 
in  the  city  of  New  York.  The  freight  was  let  down  into  the 
hold  by  an  elevator  which  was  worked  by  a  winch.  The 
winch  was  set  in  motion  and  stopped  by  means  of  a  lever  oper- 
ated by  a  man  who  stood  by  its  side.  He  got  his  word  to  raise 
the  elevator  from  the  men  in  the  hold  who  discharged  the 
freight  therefrom.  In  the  hold  there  was  a  light,  with  a  large 
reflector  behind  it,  opposite  the  elevator.  The  elevator  had 
just  descended  into  the  hold  of  the  vessel  with  a  load  of 
freight  as  the  call  for  dinner  was  given.  The  four  men  in  the 
hold  thereupon  got  upon  the  elevator  and  gave  the  word  to 
hoist.  The  man  at  the  winch  pulled  the  lever,  but  could  not 
raise  the  elevator  for  the  reason  that  it  was  so  heavily  loaded. 
He  thereupon  told  them  to  remove  the  freight.  They  then 
took  off  all  the  freight  but  two  barrels,  and  three  of  them 
again  got  upon  the  elevator,  and  the  deceased  gave  the  word 
to  hoist  The  elevator  commenced  to  ascend  slowly  and  had 
gone  a  distance  of  about  seven  feet  when  a  cry  to  stop  was 
raised.  Thereupon  the  elevator  was  immediately  stopped  by 
the  winchman,  and  Riordan  was  discovered  to  be  caught 
between  the  elevator  and  the  combing  of  the  hatch.  He  was 
then  released  and  with  the  elevator  brought  up  to  the  deck  of 
the  vessel.  His  injuries  were  of  that  character  that  he  soon 
thereafter  died.  The  deceased  had  been  in  the  service  of  the 
defendant  for  over  eight  months.  The  platform  of  the  elevator 
was  about  seven  feet  in  length  and  five  in  width,  and  with  the 
two  barrels  on  it  there  was  ample  room  for  all  of  the  men  to 
stand  upon  it  and  be  clear  of  the  hatch. 

"  Two  of  the  men,  who  were  with  Riordan  in  the  hold  of 
the  vessel  at  the  time  that  he  was  caught,  were  called  as  wit- 
nesses on  the  trial,  and  they  testified  that  they  could  not  tell 
what  position  he  was  in  on  the  elevator,  or  where  he  was  stand- 
ing at  the  time  that  he  was  caught ;  that  they  were  standing 
near  the  middle  of  the  elevator,  and  the  first  that  they  noticed 
of  him  was  after  he  was  caught.  No  evidence  was  given  tend- 
ing to  show  how  he  came  to  be  outside  of  the  edge.of  the  plat- 
form of  the  elevator  so  as  to  be  caught  under  the  combing  of 
the  hatch.  We  are  thus  left  in  ignorance  as  to  the  cause  of 
the  accident. 
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"The  question  of  his  contributory  negligence  had  conse- 
quently become  important,  and  was  sharply  litigated.  There- 
upon and  at  the  conclusion  of  the  trial  the  plaintiff  requested 
the  court  to  charge  that  *  if  the  deceased  was  rightfully  on  the 
elevator  at  the  time  of  his  injury,  in  the  absence  of  the  testi- 
mony of  an  eye  witness  of  the  accident,  the  jury  may  assume 
that  he  received  Ids  injury  in  the  performance  of  his  duty, 
and  had  not  omitted  the  precautions  which  a  prudent  man 
would  take  in  the  presence  of  known  danger.'  This  request 
was  granted  by  the  court,  and  an  exception  was  taken  by  the 
defendant. 

"  There  is  no  question  but  that  Riordan  had  the  right  to  be 
upon  the  elevator ;  that  he  was  in  the  employ  of  the  defend- 
ant, and  was  injured  whilst  in  the  discharge  of  his  duty  as  such 
employe.  The  vice  in  the  charge  is  that  the  instruction 
authorized  the  jury  to  assume,  in  the  absence  of  the  testimony 
of  an  eye  witness,  that  Riordan  had  not  omitted  the  precau- 
tions which  a  prudent  man  would  take  in  the  presence  of 
known  danger,  thus  permitting  the  plaintiff  to  establish  her 
cause  of  action  without  evidence.  We  do  not  understand  such 
to  be  the  law. 

"  The  plaintiff,  in  support  of  his  request,  reHes  upon  the  case 
of  Galvin  v.  Mayor,  etc,  (112  N.  Y.  223).  In  that  case  the 
plaintiff's  intestate  was  engaged  as  driver  of  a  cart  delivering 
coal  at  the  court-house.  There  was  a  heavy  iron  grating  used 
to  cover  a  hatchway  in  the  sidewalk  leading  to  the  basement 
of  the  court-house,  througli  which  the  coal  was  delivered. 
The  grating  hung  upon  hinges  and  was  thrown  back  against 
the  building,  but  was  not  fastened  as  it  should  have  been.  It 
fell  upon  him,  causing  his  death.  No  person  saw  the  grating 
at  the  instant  it  fell.  Evidence  was  offered  and  excluded  by 
the  trial  court  to  show  that  by  the  known  and  established 
mode  of  doing  the  business  the  deceased  was  called  upon,  in 
the  performance  of  his  duty,  to  go  into  the  basement  through 
the  hatchway,  to  procure  the  signature  of  some  official  to  a 
ticket  showing  tlie  delivery  of  the  load  of  coal.  It  was  held, 
Chief  Judge  Ruger  delivering  the  opinion  of  the  court,  that 
this  evidence  was  competent,  and  had  it  been  received  the 
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inference  miglit  have  been  properly  drawn  from  the  facts  and 
circumstances  surrounding  the  case  tliat  the  deceased  was  in 
the  discharge  of  Ixis  duty  in  the  place  where  he  received  his 
injuries,  and  had  not  omitted  the  precautions  a  prudent  man 
would  take  in  the  presence  of  known  danger. 

"A  very  different  question  was  there  involved  from  the 
one  here  under  consideration.  In  that  case  the  grating  was 
raised  and  not  fastened  as  it  should  have  been.  It  was  left 
standing  in  a  dangerous  condition,  without  the  knowledge  of 
the  deceased.  It  was  his  duty  to  enter  the  basement  and  get 
a  receipt  for  the  delivery  of  his  load  of  coal,  and  whilst  in  tlie 
discharge  of  this  duty  the  grating  fell  upon  him,  causing  his 
death.  These  are  the  inferences  which  might  properly  be 
draw  from  the  evidence  had  it  not  been  excluded,  and  under 
these  facts  he  had  the  right  to  suppose  that  the  grating  was 
securely  fastened,  and  that  he  was  not,  therefore,  guilty  of 
contributory  negligence.  But  whilst  inferences  may  properly 
be  drawn  from  the  surrounding  facts  and  circumstancea,  it 
does  not  follow  that  we  may  assume  facts  not  proven.  Between 
tlie  two  propositions,  the  one  presented  by  the  case  referred 
to,  and  the  other  by  the  charge  excepted  to,  there  is  a  wide 
difference.  One  is  an  inference  drawn  from  facts ;  the  other 
is  an  assumption  without  facts. 

"  In  the  case  of  Bohhhis  v.  Brown  (119  N.  Y.  188),  the 
same  judge  who  delivered  the  opinion  in  the  Galvin  case 
says  that  'Any  inference  that  the  accident  happened  in  the 
manner  suggested  would,  it  seems  to  us,  have  been  substi- 
tuting conjecture  for  proof,  and  violate  the  rule  requiring 
proof  always  to  be  made  the  basis  for  a  recovery;'  and 
again,  he  says:  'Whatever  might  have  l>een  the  cause  of 
death,  it  was  for  the  plaintiff  to  show  how  it  occurred.  The 
burden  of  proof  lay  upon  her  to  establish  the  liability  of  the 
defendants,  and  to  do  this  she  was  bound  to  show  affirmatively 
not  only  the  absence  of  contributory  negligence  on  the  part  of 
her  intestate,  but  the  negligence  of  the  defendant  with  resj>ect 
to  some  matter  which  caused  the  injury  complained  of.' 

"  We  are  not  permitted  to  guess  or  assume  that  the  deceased 
was  free  from  fault  because  he  was  injured,  or  that  every 
person  will  take  care  of  himself  from  regard  to  his  own  life 
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and  safety,  for  tlie  reason  that  human  experience  shows  that 
persons  exposed  to  danger  will  frequently  forego  ordinary 
precautions  of  safety.  It  is  incumbent  upon  the  plaintiif  to 
show,  by  a  preponderance  of  evidence,  such  facts  and  circum- 
stances as  will  satisfy  the  minds  of  the  jurors  that  the  deceased 
exercised  proper  care  and  prudence,  and  did  not  omit  the  pre- 
cautions of  a  prudent  man  under  the  circumstances.  The  law 
demands  proof  and  not  mere  surmises.  {Bo7id  v.  Smith,,  113 
K  Y.  378 ;  Cordell  v.  N,  Y,  C\  &  II  It  R,  li.  Co.,  75  id. 
330 ;  lieynolds  v.  iV.  Y.  C.  it  IL  li.  li.  li.  Co.,  58  id.  248 ; 
Hoa^  V.  N.  Y.  C  <&  H.  R.  R.  R.  Co.,  Ill  id.  199.) 

"  It  is  claimed  that  the  defendant  was  not  prejudiced  by  the 
charge.  That  it  was  made  at  thq.  close  of  the  case,  and  prob- 
ably did  not  produce  the  slightest  impression  on  the  minds  of 
the  jurors.  We  cannot,  however,  assume  this  to  be  so,  for 
without  the  presumption  there  was  no  sufficient  evidence  to 
justify  the  verdict.  As  we  have  already  seen,  it  does  not 
appear  how  or  in  what  manner  Kiordan  came  to  be  caught 
between  the  elevator  and  tlie  hatch  ;  whether  or  not  he  had 
exercised  the  precautions  of  a  prudent  man  does  not  appear, 
and  there  are  no  sufficient  facts  from  which  it  can  be  inferred. 
He  had  light  so  that  he  could  see  the  elevator ;  there  was 
plenty  of  room  thereon  on  which  he  could  select  his  own  place 
to  stand ;  as  it  was  ascending  to  the  deck  of  the  vessel  it  was 
approaching  the  light  of  noon-day ;  the  elevator  raised  slowly 
at  its  ordinary  speed  ;  the  apparatus  was  safe  and  in  perfect 
order,  and  had  he  not  in  some  unexplained  manner  got  outside 
of  the  platform  of  the  elevator  he  would  not  have  been  injured. 
It  consequently  follows  that  it  was  only  by  presuming  that  he 
had  not  omitted  the  precautions  of  a  prudent  man  that  the 
verdict  upon  this  branch  of  the  case  could  be  sustained. 

"  But  again,  there  is  no  claim  that  there  was  any  defect  in 
the  machinery  or  in  the  operation  of  the  elevator.  It  was  in 
order,  and  the  manner  of  its  operation  was  well  known  and 
understood  by  the  deceased.  The  only  claim  of  negligence  on 
the  part  of  the  defendant  is  that  it  neglected  to  have  a  gang- 
wayinan  to  stand  at  the  hatchway  and  give  the  signals  to  the 
winchman  to  raise  and  lower.  It  is  not,  however,  claimed  that 
the  hoisting  of  the  elevator  was  done  at  an  improper  time  or 
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that  the  starting  was  the  proximate  cause  of  the  injury.  On 
the  contrary  it  affirmatively  appears  that  Riordan  himself  gave 
the  signal  to  hoist.  It  is  not,  therefore,  apparent  how  the  pres- 
ence of  agangwayman  would  have  prevented  the  accident  unless 
he  could  have  seen  down  the  liatchway  of  the  elevator  and 
observed  the  position  of  Riordan  in  time  to  stop  it  before  the 
injury  was  inflicted.  "We  do  not  understand  that  the  master 
is  charged  with  the  duty  of  employing  a  servant  to  watch 
another  servant  when  he  is  riding  upon  an  elevator.  It  does 
not,  therefore,  appear  that  the  injury  was  the  result  of  any 
negligence  on  the  part  of  the  defendant. 

"  The  order  should  be  affirmed  and  judgment  absolute  ordered 
against  the  appellant  upon  the  stipulation." 

George  William  Hai%  Jr,^  for  appellant. 

WiUlam  N,  Cohen  for  respondent. 

IIaioht,  J.,  reads  for  affirmance. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Emma  M.  Howarth,  Respondent,  v,  John  II.  Howabth,  as 
Administrator,  etc..  Appellant.  » 

(Argued  February  27,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  9,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

S.  M.  Lindsley  for  appellant 
A.  M.  BeardsUy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Chaklotte  Bennett,  deceased. 

(Argued  February  27,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  29,  1889,  which  affirmed  a  decree  of  the  surrogate 
of  Westchester  county  admitting  to  probate  the  last  will  and 
testament  of  Charlotte  Bennett,  deceased. 

Francis  LarJcin  for  appellant. 

Lent  <j&  Herrich  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Herman  Beeckel,  as  Administrator,  etc..  Appellant,  v.  The 
Imperial  Council  of  the  Order  of  United  Friends, 
Respondent. 

(Argued  February  27,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  in  favor  of  defendant, 
entered  upon  an  order  made  November  7,  1890,  which  sus- 
tained exceptions  ordered  to  be  heard  at  first  instance  at  Gen- 
eral Term  and  set  aside  a  verdict  in  favor  of  plaintiflE  iirected 
by  the  court  and  dismissed  plaintiff's  complaint. 

W,  A.  Suihei'land  for  appellant. 

Alfred  Steckl-er  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  W.  Gibson,  as  Executor,  etc.,  et  al..  Respondents,  v.  Anna 
McLawby  et  al.,  Appellants. 

(Argued  March  2,  1891;  decided  Maroh  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

George  Adee  for  appellants. 

Edwin  D.  Wagner  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Richard  Farman,  Respondent,  v.  The  Town  op  Ellington, 

Appellant. 

(Submitted  March  4,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  21,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

Wm.  11.  Henderson  for  appellant 

A,  C,  Wade  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 

Michael  O'Gorman  et  al.,  Respondents,  v.  The  National 
Fire  Insurance  Company,  Appellant 

(Submitted  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  April  29,  1890,  which  affirmed  a  judgment  in  favor  ol 
plaintiffs  entered  upon  a  verdict  and  affirmed  orders  denying  a 
motion  for  a  new  trial  and  a  motion  for  an  order  of  reference, 

P.  W.  Cullinan  for  appellant. 

J.  li.  O^  Gorman  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Last  Will  and  Testament  of  Richmond 
Simmons,  Deceased. 

(Argued  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affinned  a  decree  of  the  surro- 
gate of  Ontario  county  revoking  the  probate  of  the  will  of 
Richmond  Simmons,  deceased. 

A.  P,  Rone  for  appellant. 

Edwin  Illeka  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Johiv  Connor, 

Deceased. 

(Argued  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  2,  1889,  which  affirmed  a  decree  of  the  surro- 
gate of  New  York  county  admitting  a  paper  to  probate  as  the 
last  will  and  testament  of  John  Connor,  deceased. 
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Aaron  Peiinhigion  Whitehead  for  appellant. 

Fred^mc  R,  Coudert  'for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

Augustus  A.  Levey,  as  Trustee,  etc.,  et  al.,  Appellants,  v. 
Union  Print  Works,  Respondent. 

(Argued  March  9,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Oeorge  W,  Whigate  for  appellants. 

John  II.  V.  Arnold  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Alfred  H.  Smith  et  al..  Respondents,  v,  Henry  Clews, 
Appellant. 

(Argued  March  10,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  ot  the  Supreme 
Court  in  the  iirst  judicial  department,  entered  upon  an  order 
made  December  29,  1890,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny* 
ing  a  motion  for  a  new  trial. 

Albert  A.  Abbott  for  appellant. 

Charles  II  Woodbury  for  respondents. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Respondent,  v.  John  M.  Burkard  et  al.,  Appellants. 

(Argued  March  10,  1891:  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  aflSrmed  an  order  denying 
a  motion  for  a  new  trial. 

William  F,  Cogswell  for  appellants. 

WiUiam  Nottingham  for  respondent. 

Agree  to  alBrm ;  no  opinion. 

All  concur,  except  Bradley,  J.,  dissenting,  and  Haioht,  J., 
not  voting. 

Judgment  affirmed. 

John  Peterson,  Appellant,  v,  John  Swan,  Respondent. 

(Argued  March  11.  1891;  decided  April  7,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  27,  1890,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

George  IL  Hart  for  appellant. 

Joseph  A,  Shovdy  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts  of 
Brewster  J.  Allison,  et  al.,  as  Executors,  etc. 

(Argued  March  11,  1891;  decided  April  7,  1891.'^ 
Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the   second   judicial   department,  entered  upon  an 
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order  made  December  8,  1890,  which  affirmed  a  decree  of  the 
surrogate  of  Rockland  county,  settling  the  accounts  of  the 
petitioners. 

Calvin  Frost  for  appellant 

Garrett  Z.  Snider  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jane  Higgins,  as  Administratrix,  etc..  Respondent,  v.  The 
Village  of  Glens  Falls,  Appellant. 

(Argued  March  12,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  25,  1890,  which  affirmed  a  judgment  in 
favor  of  plain  tiflE  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

liiehard  L.  Hand  for  appellant. 

J.  S.  LArnoreaux  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. ^^ 


Isaac  M.  Adams,  Appellant,  v,  Charles  M.  Speelman, 
Respondent. 

(Argued  March  13,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  lifth  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  tlie  first  Tuesday  of  Jime,  1890, 
which  affirmed  an  order  denying  a  motion  for  a  new  trial  and 
directed  a  judgment  upon  a  verdict. 

William  F,  Cogsmell  for  appellant. 
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Charles  S.  Baker  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Pakker,  J.,  not  sitting. 

Judgment  affirmed. 

Lizzie  Guibebt,  Kespondent,  v.  Carrie  P.  Saunders  et  al., 
Respondents,  William  B.  Whitman  et  al.,  Appellants. 

(Argued  March  16,  1891;  decided  April  7,  1891.) 

Appeal,  under  section  1336  of  the  Code  of  Civil  Procedure, 
from  final  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee  after  an  affirmance  by  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department,  by  order 
made  the  first  Monday  of  January,  1884,  of  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the. 
court  on  trial  at  Special  Term. 

Edwin  Countryvxan  for  appellants. 

James  M.  Hunt  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur.  ' 

Judgment  affirmed. 

James  B.  Titman,  as  Administrator,  etc.,  et  al..  Respondents,  v. 
The  Twelfth  Ward  Bank,  Impleaded,  etc.,  Appellant 

(Argued  March  16,  1891;  decided  April  7,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

WheeUr  II,  Peckhani  and  J.  Newton  Fiero  for  appellant, 

L,  Laflhi  Kellogg  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Helen  S.  Wright,  Eespondent,  v.  The  Syracuse,  Binoham- 
TON  AND  New  York  Railroad  Company,  Appellant 

(Argued  March  18,  1891;  decided  April  7.  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  m  the  fourth  judicial  department,  entered  upon  an  order 
made  September  18, 1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

Zouis  Ma7'shaU  for  appellant. 

John  A.  Collier  Wright  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


George  T.  Newhall,  Respondent,  v.  William  H;  Appleton 
et  al..  Appellants. 

Where  incompetent  evidence  has  been  admitted  on  the  trial  of  an  action 
and  it  affirmatively  appears  from  the  opinion  below  that  it  was  relied 
on  in  deciding  a  material  issue,  its  admission  cannot  be  regarded  as  a 
harmless  error  and  will  be  sufficient  ground  for  the  reversal  of  a 
judgment. 

Defendants  contracted  to  pay  plaintiff  for  orders  obtained  for  certain 
serial  publications.  In  an  action  upon  the  contract,  one  H.,  who  had 
been  employed  by  plaintiff  as  an  assistant  under  a  contract  expressed  in 
the  same  terms,  was  permitted  to  testify,  under  objection,  as  to  what  he 
understood  the  language  used  entitled  him  to  receive.  A  judgment  in  favor 
of  plaintiff  was  rendered  and  the  referee,  in  his  opinion,  referred  to  the 
evidence  as  corroborative  of  plaintiff's  understanding  of  the  contract. 
Held,  that  the  evidence  was  incompetent,  and  its  reception  error, 
requiring  a  reversjU. 

Di^fcndants  claimed  that  the  orders  referred  to  meant  orders  given  by 
persons  accepting  and  paying  for  the  whole  or  some  part  of  the  work 
subscribed  for,  and  did  not  include  those  given  by  persons  who  refused 
to  take  and  pay  therefor  in  whole  or  in  part.  The  referee  allowed 
plaintiff  to  prove  that  many  subscribers  failed  to  perform  their  contracts 
by  reason  of  defendants'  delay  in  making  delivery.    HeU,  no  error. 

lieported  on  former  appeals,  102  N.  Y.  183;  114  id.  140. 

(Argu«d  March  19,  1891;  decided  April  7,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  27,  1890,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"  D.  Appleton  &  Co.  were  the  publishers  of  Picturesque 
Europe,  Picturesque  America,  Turner's  Gallery,  the  American 
Cyclopedia  and  the  Condensed  Cyclopedia.  The  first  two 
mentioned  works  were  each  issued  in  about  sixty  monthly  parts 
at  fifty  cents  a  number.  Turner's  Gallery  was  issued  in  about 
fifty  monthly  parts  at  the  same  price  per  number.  The  Ameri- 
can Cyclopedia  consisted  of  sixteen,  and  the  Condensed  Cyclo- 
pedia of  four  volumes,  the  latter  being  sold,  bound,  at  $7.50 
per  volume,  and  in  parts  at  fifty  cents  a  number. 

"  Between  December  20, 1877,  and  May  20,  1878,  the  plain- 
tiff  was  engaged  under  an  oral  contract  with  D.  Appleton  & 
Co.  in  procuring  subscribers  for  these  works  in  the  states  of 
Louisiana  and  Texas.  The  plaintiff  alleges  that  by  the  terms 
of  the  oral  contract  he  is  entitled  to  receive  $15  for  every  order 
obtained  for  the  American  Cyclopedia,  $6  for  every  order  for 
a  bound  set  of  the  Condensed  Cyclopedia  and  $4  for  every 
order  for  the  other  publications.  The  defendants  contend  that 
by  the  terms  of  their  contract  the  plaintiff  was  entitled  to 
I'eceive  $15  for  every  honajide  subscriber  for  the  American 
Cyclopedia  who  should  accept  and  pay  for  five  volumes  of  tliat 
work,  or  $20  for  each  subscriber  who  should  receive  and  pay 
for  a  whole  set  at  one  time,  $6  an  order  for  the  Condensed 
Cyclopedia  delivered  in  bound  volumes  or  $3.50  when  delivered 
in  parts,  and  $4  each  for  every  honajide  order  for  any  one  of 
the  serials  when  ten  parts  had  been  accepted  and  paid  for.  The 
defendants  also  contended  before  the  referee  and  asked  him  to 
find  that  the  words  "  order  "  and  "  subscription,"  as  between 
publishers  and  canvassers,  meant  when  used  as  a  basis  of  the 
latter's  compensation,  orders  or  subscriptions  given  by  persons 
accepting  and  paying  for  the  whole  or  some  part  of  the  work 
subscribed  for  and  did  not  include  those  given  by  irresponsible 
persons  who  refused  to  take  and  pay  for  a  whole  or  any  part 
of  it  The  referee  found  that  the  plaintiff  obtained  the  fol- 
lowing orders: 
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18  for  the  American  Cyclopedia,  for  wliich  he  was 

entitled  to  $15  eacli $270 

'6  for  bound  sets  of  the  Condensed  Cyclopedia,  for 

which  he  was  entitled  to  $6  each 36 

515  for  Turner's  Gallery,  Picturesque  Europe  and 
Picturesque  America,  for  which  he  was  entitled  to 
$4  each 2,060 

Total $2,366 

The  plaintiff  has  been  paid 865 

Due  plaintiif,  with  interest  from  June  1,  1878 $1 ,  501 

"  Wliile  prosecuting  the  business,  the  plaintiff  employed  one 
Holbrook  as  an  assistant,  under  a  contract  expressed  in  the 
same  words  as  the  contract  which  the  plaintiff  claims  to  have 
made  with  the  defendants.  Holbrook  was  called  as  a  witness 
in  behalf  of  plaintiff  and  permitted  to  testify  over  defend- 
ants' objection  and  exception  that  he  understood  the  lan- 
guage employed  to  entitle  him  to  receive  $4  for  every  signa- 
ture obtained  by  him  to  the  serials  above  mentioned.  By 
allowing  tliis  witness  to  declare  his  understanding  of  his  rights 
under  his  contract  with  the  plaintiff  he  was  permitted  to  testify 
to  the  legal  effect  of  the  one  between  the  parties  to  this  action, 
which  was  clearly  Incompetent.  Whether  the  plaintiff's  or 
the  defendants'  version  of  the  contract  was  correct  was  a 
sharply-litigated  question  of  fact,  upon  the  determination  of 
which  the  learned  referee  rested  his  decision  of  tlie  case,  and 
in  his  opinion,  he  referred  to  this  evidence  of  Holbrook  as 
corroborative  of  that  of  the  plaintiff.  When  it  affirmatively 
appears  by  the  opinion  that  incompetent  evidence  was  relied 
on  in  deciding  a  material  issue,  its  admission  cannot  be  held 
to  be  a  harmless  error.  ( Woodgate  v.  Fleets  44  N.  Y.  1, 
14,  20.) 

"  The  ref  ereee  did  not  err  in  permitting  the  plaintiff  to  prove 
that  many  of  the  subscribers  failed  to  perform  their  contracts 
by  reason  of  the  defendants'  delay  in  making  deliveries.  This 
evidence  was  not  relevant  upon  the  issue  as  to  what  the  con- 
4;ract  was,  nor  as  to  the  meaning  of  the  words  "  order "  or 
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"  Bubscription,"  but  had  the  referee  taken  the  defendants'  view 
of  the  contract  or  of  tlie  meaning  of  those  words,  it  would 
have  become  competent  to  show  that  many  of  the  subscriptions 
which  the  plaintiff  obtained  and  forwarded  to  the  defendants 
became  worthless  by  their  neglect  to  deliver  the  works  as  agreed 
with  the  subscribers. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event." 

Edward  Winshw  Paige  for  appellants. 

Wm.  TF".  Badger  for  respondent. 

FoLLETT,  Ch.  J.,  reads  for  reversal. 
All  concur. 
Judgment  affirmed. 
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John  J.  P.  Eead,  Respondent,  v.  The  Bank  of  Attica,  ^72        297 

Appellant. 

Where  a  certificate  of  deposit  issued  by  a  bank  contained  no  provision  for 
the  payment  of  interest,  held,  that  in  an  action  thereon  against  the  bank 
testimony  of  an  oral  agreement  made  by  the  bank  at  the  time  of  the 
deposit  to  pay  interest  was  incompetent. 

Reported  below,  55  Hun,  154. 

(Argued  March  5, 1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30,  1889,  which  aflSniied  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  a  sum  of  money  dejwsited 
by  plaintiff  with  defendant,  with  interest  from  the  date  of  the 
deposit. 

The  following  is  the  opinion  in  full : 

"We  agree  with  tlie  court  below  in  all  respects  save  one. 
The  admission  of  parol  testimony  tending  to  show  an  agree- 
ment by  the  defendant  t**  pay  interest  was  error,  because  its 
purpose  was  to  vary  the  terms  of  the  certificate  of  deposit, 
which  was  as  follows : 
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*  $4,152.64.  Bank  of  Attica,  State  of  New  York.  ) 

Buffalo,  March  25,  1879.  ) 

^  J.  J.  P.  Read  has  deposited  in  this  bank  forty-one  hundred 
and  fifty-two  -j^V  dollars,  payable  to  the  order  of  J.  J.  P. 
Read  on  return  of  this  certificate. 

^W.  K  ALLEN,  Cashier, 
^J.  W.SMITH,  Teller: 

"  Had  the  plaintiff,  after  receiving  the  certificate,  made  a 
demand  for  payment,  and  the  defendants,  in  order  to  secure 
the  use  of  the  money  for  a  longer  period,  had  promised  to  pay 
interest  thereon,  the  plaintiff  consenting,  it  is  not  questioned 
but  such  agreement  could  have  been  proven  and  enforced. 
But  we  do  not  understand  the  record  before  us  to  present 
sucli  a  situation.  On  the  contrary,  the  writing  and  the  alleged 
oral  agreement  appear  to  have  constituted  one  transaction. 
The  testimony  on  that  subject  is  as  follows :  The  plaintiff 
testified  that  after  the  certificate  had  been  handed  to  him  by 
Allen  (the  cashier),  he  had  a  conversation  as  to  the  bank  pay- 
ing interest  on  the  deposit.  Allen  told  him  the  deposit  would 
bear  three  per  cent  interest  if  left  for  any  length  of  time. 
Defendant's  cashier  testified,  on  direct  examination,  that  after 
the  certificate  of  deposit  was  made  out  and  delivered  he  had 
some  conversation  with  plaintiff  in  regard  to  the  interest ;  the 
understanding  was  that  the  certificate  should  bear  interest  at 
three  per  cent.  On  cross-examination  he  was  asked :  '  Are 
you  in  the  habit  of  making  a  private  arrangement  that  cer- 
tificates should  bear  interest  and  not  note  it  in  the  certificate  ?  * 
He  answered  :  '  No,  sir ;  my  intention  was  to  have  written  in 
thei^e  the  rate  of  interest  that  we  agreed  to  allow  him.  The 
conversation  was  this  —  when  I  handed  him  the  certificate  he 
says :  You  are  to  allow  me  interest  on  this,  are  you  ?  I  said  : 
You  are  a  man  pretty  flush  in  money,  and  you  ought  not  to 
ask  interest  of  us.  Well,  he  says,  I  can't  afford  to  leave  it 
without  something.  Well,  I  said,  will  three  per  cent  do  you  ? 
Yes.  Then  a  customer  came  and  spoke  to  me  and  drew  my 
attention  away,  and  Mr.  Read  walked  out.  This  conversation 
occurred  at  the  time  I  handed  the  certificate  to  him.' 

"What  was  said  then  respecting  the  payment  of  interest 
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occurred  at  the  moment  of  delivering  the  certificate.  And 
the  tenns  of  commercial  paper  cannot  be  varied  by  oral  agree- 
ments forming  part  of  the  same  transaction.  Without  -that 
evidence  tlie  plaintiff  could  not  have  recovered  interest. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  unless  the  plaintiff  within  thirty 
days  stipulates  to  modify  the.  judgment  by  deducting  the 
interest  recovered,  amounting  to  $1,345.54,  in  which  event 
the  judgment,  as  so  modified,  is  aflSrmed,  with  costs  of  this 
court  to  the  appellant." 

Spencer  Clinton  for  appellant. 

O.  O.  Cottle  for  respondent. 

Parker,  J.,  reads  for  reversal  unless  plaintiff  stipulates  to 
modify  as  stated  in  opinion. 
All  concur. 
Judgment  accordingly. 


Hubbard  J.  Goodrich,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Ralroad  Company,  Appellant. 

(Argued  March  11,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Hamilton  Harris  for  appellant. 

JEdwin  Countryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

SicKELs — ^VoL.  LXXIX.        85 
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TuK  Leather  Manufacturers'  National  Bank,  Aj)pellant, 
i'.  Laura  P.  IIalsted  ct  al.,  Respondents. 

(Argued  March  12,  1891;  decided  April  14,  1891.) 

Appeal,  under  section  1336  of  the  Code  of  Civil  Procedure, 
from  final  judgment  in  favor  of  defendants,  entered  upon  an 
order  of  Special  Term,  made  August  1,  1887,  after  an  affirm- 
ance by  the  General  Term  of  the  Supreme  Court  in  the  first 
judicial  department,  of  an  interlocutory  judgment,  entered 
upon  an  order  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

Charhs  E.  llughes  for  appellant. 

Wm.  Pierrepont  WiUiams  for  respondents. 

Agree  to  affirm  on  authority  of  Knower  v.  Central  Ifatio7ial 
Bank  {ante^  p.  552). 
All  concur. 
Judgment  affirmed. 


Julia   Kayser,  Appellant,  r.  Anna  M.  Arnold  et  al., 
Respondents. 

(Argued  March  16,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1888,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn. 

This  was  an  action  to  compel  the  specific  performance  of  an 
alleged  oral  contract  to  execute  a  written  instrument  granting 
to  plaintiff  a  license  to  use  cei-tain  patents  and  inventions. 

The  following  is  an  extract  from  the  opinion : 

"  Not  only  was  the  writing  in  question  incomplete,  because 
it  did  not  contain  all  that  the  parties  had  agreed  should  be 
inserted,  but  there  were  important  blanks  in  the  \friting,  with 
reference  to  which  no  agreement  or  understanding  existed,  and 
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it  had  never  l>een  determined  how  they  should  be  filled.  Tlie 
blanks  existed  not  only  in  the  paper,  but  also  in  the  minds  of 
the  parties,  which  had  nev^er  met  npon  the  subject.  No  gen- 
eral right  purported  to  be  granted  to  tlie  plaintiff,  but  only  a 
special,  though  exclusive,  riglit  of  user,  dependent  wholly 
upon  the  weight  of  the  fabric  per  yard,  yet  the  blank  for  this 
vital  particular  was  left  unfilled.  There  was  no  agreement, 
verbal  or  w:ritten,  expre{^s  or  implied,  as  to  what  that  blank 
should  contain.  There  was  no  evidence  from  which  the  court, 
even  if  it  were  otherwise  practicable,  could  have  filled  the 
blank.  Every  right  of  the  plaintiff  rested  upon  this  unad- 
justed matter,  which  was  left  blank  in  both  places  where  it 
occurred  in  the  proposed  agreement.  Careful  provision  was 
made  for  a  forfeiture  of  his  right  if  the  plaintiff  used  the 
machines  in  violation  of  the  license,  limited  to  an  undetermined 
weight  per  yard  of  the  material  manufactured  into  gloves. 
The  learned  counsel  for  the  plaintiff  contends  that  the  instru- 
ment, if  signed,  would  be  so  construed  as  to  mean  '  a  reason- 
able weight  per  yard,'  but  the  parties  did  not  agree  to  this, 
and  if  they  had  there  is  no  evidence  to  enable  the  court  to 
determine  what  a  reasonable  weight  would  be.  No  standard 
of  comparison  is  disclosed.  Far  from  agreeing  upon  that 
point,  the  parties  did  not  even  discuss  it. 

"  The  proposed  agreement  was  blank  also  as  to  its  duration, 
to  the  extent  at  least  of  an  entire  year,  a  consideration  of  some 
importance  when  it  is  borne  in  mind  that  the  amount  of  the 
royalties  was  guaranteed  by  the  plaintiff  to  be  less  than  $6,000 
a  year. 

"  We  agree  with  the  leanied  General  Term  in  saying  *  it  is 
impossible  to  deduce  from  this  unsigned  instrument  the  terms 
of  a  contract  sufficiently  clear  and  definite  to  enable  a  court  to 
enforce  the  specific  performance  thereof.'  We  do  not  think 
that  the  parties  should  be  compelled  to  sign  a  writing  so 
incomplete  and  indefinite  as  to  be  incapable  of  enforcement 
when  signed. 

"  The  judgment  should  be  aflirmed,  with  costs  to  the  defend- 
ants Jennings,  but  without  costs  to  the  defendants  Arnold." 

A,  J,  Dittenhoefer  for  appellant. 
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Frank  E.  Blackwell  for  respondent  Arnold. 

Sa/nford  IL  Steele  for  respondent  Jennings. 

Vann,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Enos  B.  Wood,  as  Supervisor,  etc.,  Ecspondent,  v.  The  Board 
OF  Supervisors  of  Monroe  County,  Appellant,  et  aL, 
Defendants. 

(Submitted  March  20,  1891;  decided  April  14,  1891.)* 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  modified,  and  affirmed  aa  modi- 
fied, a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

TF.  A,  Sutherland  for  appellants. 

Casaius  C,  Davy  for  respondent. 

Agree  to  affirm  on  authority  of  Crovminshield  v.  Bd.  of 
Supra,  of  Cayuga  Co,  (ante^  p.  583). 
All  concur. 
Judgment  affirmed. 


INDEX. 


ACCORD  AND  SATISFACTION. 

1.  While  the  payment  of  a  sum  less 
than  the  amount  of  a  liquidated 
debt,  under  an  agreement  of  the 
creditor  to  accept  the  same  in  satis- 
faction of  the  debt,  forms  no  bar 
to  the  recovery  of  the  balance,  if 
there  be  some  additional  benefit  or 
legal  possibility  of  benefit  to  the 
creditor,  this  will  be  a  sufiicient 
consideration  to  support  an  agree 
mcnt  to  accept  the  lesser  sum  in 
full  payment.    Jaffray  v.  Dan's. 

164 

2.  Where,  therefore,  one  indebted  on 
an  open  book  account  gave  to  his 
creditor  his  promissory  notes  for 
one-half  of  his  debt,  secured  by  a 
chattel  mortgage,  under  an  agree- 
ment with  the  creditor  that  he 
would  accept  the  S4\me  in  full  satis- 
faction and  discharge  of  the  debt, 
and  the  debtor  paid  the  notes  as 
thej  became  due  and  the  creditor 
satisfied  the  mortgage,  held,  that 
the  new  agreement  was  valid  and 
supported  by  a  suflScient  considera- 
tion; and  so,  an  action  could  not 
be  maintained  to  recover  the  bal- 
ance of  the  debt.  Id, 


ACCOUNTING. 

1.  In  an  action  upon  an  agreement 
br  a  licensee  to  pay  royalties  for  a 
nght  to  make  and  sell  a  patented 
invention,  where  part  of  the  relief 
demanded  is  a  rescission  of  the 
agreement  because  of  defendant's 
breach  of  the  contract,  and  that  re- 
lief is  granted,  plaintiff  is  entitled 
to  an  accounting  and  payment  of 
royalties  up  to  the  time  of  the 
entry  of  judgment,  but  relief  by 
injunction  against  future  acts  on 
the  part  of  defendant  will  not  be 
granted.     Hyatt  v.  Ingalls.         93 

2.  A  patent  for  an  improvement  in 
illuminating  basements  and  base- 
ment extensions,  sidewalks,  roofs. 


etc.,  was  issued  to  plaintiff  in  1867, 
and  reissued  in  1 878.  By  an  agree- 
ment made  in  November,  1878, 
plaintiff  granted  to  defendants  the 
exclusive  right  to  manufacture 
and  sell  within  certain  territorial 
limits  the  illuminated  tile  work 
covered  by  the  patent  and  its  re- 
issue. It  was  provided  that  the 
license  should  last  during  the  con- 
tinuance of  the  patent,  or  any  ex- 
tension or  renewal  thereof.  The 
licensees  recognized  the  validity  of 
the  patent,  and  expressly  consented 
that  it  might  be  reissued  bj'  plain- 
tiff as  often  as  she  should"^  choose 
to  do  so.  Defendants  agreed  to 
pay  a  specified  royalty  for  tiles  or 
plates  used  for  the  purposes  speci- 
fied in  the  patent.  Tliey  manu- 
factured and  sold  the  patented 
articles,  and  up  to  August  1.  1881, 
paid  royalties  thereon.  In  Sep- 
tember, 1881,  plaintiff  obtained  a 
reissue  of  the  patent,  and  there- 
after defendants  refused  to  pay 
royalties,  although  thev  continued 
to  manufacture  and  sell.  Plaintiff 
thereupon  notified  them  that  the 
1  icense  was  forfeited .  In  an  action 
to  procure  a  cancellation  of  the 
agreement,  an  accounting  and  pay- 
ment of  royalties,  the  referee  re- 
fused to  find  that  defendants  were 
liable  to  account  for  illuminating 
tiles  when  they  had  inserted  glasses 
in  iron  which  were  adapted  or 
could  be  used  for  illuminating 
roofs  of  areas  or  basement  exten- 
sions, and  had  not  shown  they 
were  not  so  used;  he  also  refused  to 
find  that  they  were  liable  to  ac- 
count for  all  such  tiles  adapted  to 
such  use,  manufactured  and  sold 
by  them  to  others  to  be  used,  as 
the  defendants  had  not  shown  were 
so  used.  Held,  no  error;  that 
while  it  was  defendants'  duty  to 
account  for  all  sales  of  tiles  which 
were  used  for  the  licensed  pur- 
poses, they  were  not  chargeable 
under  the  contract  for  tiles  sold 
which  were  not  soused,  or  because 
they  did  not  know  to  what  use 
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they  were  in  fact  applied;  and  that 
the  burden  was  upon  plaintiff  to 
show  that  tiles  sold  by  defendants 
were  used  for  the  purposes  speci- 
fied, to  entitle  her  to  royalties 
thereon.  Id. 

8.  Upon  the  accounting  of  executors 
the  surrogate  refused  to  credit 
them  with  $250  paid  to  a  com- 
mandery  of  which  the  testator  was 
a  member,  for  parading  at  his 
funeral,  and  which  did  not  appear 
to  have  been  demanded  by  it  as  a 
condition  of  participation.  Hdd, 
no  error.    In  re  Beynold$,         388 

4.  It  seems,  that  were  one  member  of 
a  firm  sells  out  his  interest  in  the 
firm  to  the  other  members,  who 
continue  the  business  with  the 
firm  property,  and  the  sale  is  sub- 
sequently set  aside  for  fraud,  the 
out-going  partner  may  require  his 
copartners  to  account  to  him  as 
trustees  for  the  profits  resulting 
from  the  business  after  his  retire- 
ment.    White  V.  Heed.  468 

5.  Where,  however,  the  retiring  part- 
ner received  on  the  sale  more  than 
the  amount  of  his  interest  in  the 
capital  or  assets  of  the  firm,  he  is 
not  entitled  to  share  in  the  subse- 

3uent  profits;  the  fraud  that  in- 
uced  the  sale  entitles  him  to  full 
indemnity  for  any  loss  suffered 
thereby,  but  does  not  entitle  him 
to  recover  upon  an  accounting. 

Id. 

6.  In  an  action  for  such  an  account- 
ing, the  sale  was  adjudged  to  have 
been  induced  by  fraud,  defendants 
were  required  to  account,  and  it 
was  directed  that  upon  such  an 
accounting  plaintiff  be  charged 
with  the  moneys  paid  and  tlie  value 
of  the  property  transferred  to  him 
on  the  sale.  The  referee  decided 
that  plaintiff  received  more  than 
the  value  of  his  interest  in  the  firm 
assets,  and  judgment  was  entered 
against  him  for  the  excess.  Held, 
error;  that  after  the  obstacle  pro- 
duced by  the  sale  and  release  was 
removed,  plaintiff's  remedy  re- 
quired an  accounting  to  ascertain 
whether  he  was  entitled  to  any, 
and,  if  so,  what  amount,  treating 
his  former  partners  as  trustees  of 
the  capital  m  which  he  had  an  in- 
terest, and  it  having  been  found  he 


had  no  such  interest,  he  was  not 
entitled  to  share  in  the  subsequent 
profits;  but  that  defendants  had  no 
cause  of  action  or  right  of  recovery 
against  him.  Id, 


ADraSSIONS  AND  DECLARA- 
TIONS. 

An  admission  by  an  administrator  or 
executor  is  not  binding  as  a^inst 
the  estate,  unless  made  while  he 
was  engaged  in  his  representative 
capacity  m  the  performance  of  a 
dut^  to  which  the  admission  was 
pertinent  so  as  to  constitute  it  a 
part  of  the  res  geita.  Ikuis  v. 
OaUagher.  487 

ALIMONY. 

Where  an  action  by  a  wife  for  a  judi- 
cial separation  irom  her  husband 
on  the  ground  of  abandonment  is 
determined  in  her  favor,  the  court 
has  power  as  part  of  the  final  judg- 
ment, to  make  an  allowance  for  the 
repayment  of  sums  expended  by 
plaintiff  in  her  support  and  main 
tenance  since  the  commencement 
of  the  action.    Perdval  v.  Fercital. 

637 

APPEAL. 

1.  In  every  case  triable  by  the  court 
without  a  jury,  or  by  a  referee,  if 
evidence  is  presented,  there  must 
be  a  decision  of  the  court  or  a  re- 
port of  the  referee  stating  sepa- 
rately the  facts  found  and  the  con- 
clusions of  law  based  thereon,  as 
required  by  the  Code  of  Civil  Pro- 
cedure (5^  1022);  in  the  absence 
thereof  the  judgment  cannot  be 
reviewed.     Wood  v.  Lary.  83 

2.  It  seems,  however,  this  rule  does 
not  apply  where  the  complaint  was 
dismissed  before  the  introduction 
of  testimony,  or  where  judgment 
was  rendered    on  the  oleadings. 

Id. 

8.  In  an  action  brought,  amon^  other 
things,  to  charge  certain  realestate 
with  moneys  alleged  to  have  been 
wrongfully  invested  therein  by  the 
defendant,  the  complaint  was  dis- 
missed ;  on  appeal  the  General  Term 
reverseid  the  iudgmentand  granted 
a  new  trial,  but  directed  the  com- 
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plaint  and  notice  of  pendency  co  oe 
amended  by  striking  out  ail  allega- 
tions concerning  said  real  estate 
No  motion  for  an  amendment  had 
been  made  and  the  record  did  not 
disclose  the  existence  of  any  of  the 
causes  prescribed  for  the  cancella 
tion  of  the  notice,  or  that  counsel 
on  either  side  were  heard  upon  the 
question.  HM,  that  the  GeneraJ 
Term  had  no  power  to  direct  the 
notice  of  pendency  to  be  so 
amended  as  to  cancel  and  destroy 
it.     Be7jmn\.  Todd,  114 

4.  When  an  appeal  is  taken  to  this 
court  from  a  provision  inserted  in 
an  order  of  General  Term  granting 
a  new  trial,  which  the  court  had 
no  authority  to  make,  the  stipula- 
tion, that  m  case  of  affirmance, 
judgment  absolute  shall  be  ren- 
der^ against  the  appellant,  re- 
quired by  the  Code  (Subd.  1,  §191) 
need  not  be  given.  Id. 

5.  In  an  action  for  divorce,  an  order 
of  reference  was  entered  by  consent 
of  tile  court  on  stipulation  of  the 
parties.  After  one  hearing  before 
the  referee,  plaintiff  moved  to  va 
cate  the  order,  and  to  have  the  issue 
sent  to  a  jury,  this  motion  was  de 
nied.  Held,  that  as  plaintiff  had 
waived  her  right  of  trial  by  jury 
the  motion  was  not  a  demana  of  a 
right,  but  a  petition  for  a  favor- 
and  so,  it  presented  a  matter  in  the 
discretion  of  the  court,  the  exercise 
of  which  was  not  reviewable  here. 
Wiiuins  V.  Wimtnu.  140 

6.  The  plaintiff  afterwards  moved 
for  leave  to  discontinue  the  action 
without  payment  of  costs  or  allow- 
ance, or  on  such  terms  as  the  court 
might  decree.  The  alleged  con- 
tract of  marriage  was  denied  by 
defendant;  it  was  not  claimed  by 
plaintiff  that  any  marriage  cere- 
mony was  ever  performed,  and, 
according  to  her  evidence,  the  con  . 
tract  rested  in  parol,  and  was  made 
when  no  witnesses  were  present. 
It  appeared  that  some  vears  before 
the  commencement  of  this  action 
and  on  the  eve  of  defendant's  mar- 
riage to  another,  plaintiff  sought 
and  succeed  in  obtaining  redress 
for  an  alleged  injur}'  not  consist- 
ent with  a  claim  of  marriage;  that 
defendant  married  and  lived  with 
another  woman  in  the  open  relation 


ot  husband  and  wife  for  several 
years  until  her  death;  he  thereafter 
married  another  woman,  who  wa« 
designated  in  the  complaint  as  co- 
respondent, by  whom  he  had,  prior 
to  the  commencement  of  this  fic- 
tion, one  child  The  motion  was 
denied.  Held,  that  the  matter  was 
within  the  discretion  of  the  court, 
and  so,  not  reviewable  here.      Id. 

7.  Where  a  complaint  sets  forth  two 
inconsistent  causes  of  action,  and 
the  defendant  waits  until  the  trial 
and  then  moves  that  plaintiff  be 
compelled  to  elect  between  them, 
the  court  may  decline  to  decide  the 
motion  until  part  or  all  of  the  evi- 
dence is  taken,  and  a  denial  of  the 
motion  is  so  far  discretionary  that 
it  will  not  be  reviewed  when  it 
appears  that  defendant  was  not 
harmed.     Tuthill  v.  Skidmore.  148 

8.  Where  an  action  by  a  wife  for  a 

i'udicial  separation  from  her  hus- 
►and  on  the  ground  of  abandon- 
ment is  determined  in  her  favor, 
and  the  court  as  part  of  the  final 
judgment,  makes  an  allowance  for 
the  repayment  of  sums  expended 
by  plaintiff  in  her  support  and 
maintenance  since  the  commence- 
ment of  the  action,  the  General 
Term  has  power  to  review  the 
judgment  in  this  respect,  and  to 
strike  out  the  allowance  as  im- 
providently  made.  Percival  v.  Per 
deal.  687 

9.  It  ftcfins,  a  General  Term  order 
striking  out  the  allowance  on  the 
ground  that  the  court  below  had 
no  power  to  grant  it,  is  error.    Id. 

10.  It  must  appear,  however,  from 
the  order  that  the  action  of  the 
General  Term  in  striking  out  the 
allowance  was  ba.sed  on  the  ground 
of  want  of  power  in  the  court 
below  to  authorize  this  court  to 
review  it;  the  opinion  may  not  be 
resorted  to  to  determine  the 
grounds  of  the  decision.  Id, 

11.  Where  incompetent  evidence  has 
been  admitted  on  the  trial  of  an 
action  and  it  affirmatively  appears 
from  the  opinion  below  that  it  was 
relied  on  in  deciding  a  material  is- 
sue, its  admission  cannot  be  re 
garded  as  a  harmless  error  and  will 
be  sufficient  ground  for  the  reversal 
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of  a  judgment. 
ten. 


NetcTudl  V.  Apple- 


12.  Defendants  contracted  to  pay 
plaintiff  for  orders  obtained  for 
certain  serial  publications.  In  an 
action  upon  the  contract,  one  H., 
who  had  been  employed  by  plain- 
tiff as  an  assistant  under  a  contract 
expressed  in  the  same  terms,  was 
permitted  to  testify,  under  objec- 
tion, as  to  what  he  understood  the 
language  used  entitled  him  to  re- 
ceive. A  judgment  in  favor  of 
plaintiff  was  rendered  and  the  ref- 
eree, in  his  opinion,  referred  to  the 
evidence  as  corroborative  of  plain- 
tiff's understanding  of  the  con- 
tract. Held,  that  the  evidence  was 
incompetent,  and  its  reception  er- 
ror, requiring  a  reversal.  Id. 

When  error  in  judgment  may  be 

corrected  on  appeal  icithout  ordering  a 
neiD  trial. 

See  Ontwaier  v.  Moore.  66 

It  seetns  where  in  an  action  for 

breach  of  contract  the  amovnt  of  dam- 
(we»  is  a  question  of  law,  the  Ueneral 
Tenn,  instead  of  granting  a  neic  trial  i 
may  modify  verdict  and  direct  judg- 
ment for  the  con  en  amount. 

JSee  Andrews  v.  Breicster.  438 

When  ''damages  by  way  ofcost^ 

fw  the  (Ulay"  {Code  Civ.  Pro.  §  325, 
siiJbd.  5)  proj)erly  awarded  by  the-  Court 
of  Appeals  against  an  unsuccessful 
appellant. 

8e4}  Jackson   v.    City  of  Bocliester. 

624 

When  expressions  of  trial  court 

in  cfiarge,  c/ilculated  to  excite  prejudice 
in  minds  of  jury  against  one  of  the 
parties,  a  sufficient  ground  for  rercrsal. 

See  Ihxjan  v.  (7.  P.,  N.'d^  K  It  P. 
P.  Co.  (Mem.)  647 

See  Undertaking. 


ASSESSMENT  AND  TAXATION. 

1.  In  an  action  brought  by  property 
owners  in  the  city  of  Buffalo  to 
determine  the  legality  of  certain 
assessn^ents  upon  their  premises  to 
pay  the  expense  of  macademizing 
a  street,  to  enjoin  the  city  from 
enforcing  the  collection  thereof, 
and  to  restrain   payment  of  any 


money  to  the  defendant  McC, 
who  was  the  contractor  for  the 
work,  out  of  the  fund  created  by 
the  assessesment,  it  appeared  that 
the  contract  with  McC.  provided 
that  payments  should  be  made  to 
him  semi-monthly,  as  the  work 
progressed,  at  the  discretion  of  the 
common  council,  upon  estimates 
of  the  engineer  of  the  amount  of 
work  actually  performed.  The 
only  tindine  as  to  any  wrong  doing 
hy  any  city  officer  was  that  the 
city  engineer,  knowing  that  McC\ 
had  not  performed  the  work  in 
accordance  with  the  specifications, 
had  recommended  the  common 
council  to  pay  McC.  out  of  said 
fund.  There  was  no  finding  that 
said  recommendation  had  been 
adopted,  or  that  the  common  coun- 
cil were  about  to  adopt  it,  or  had 
fraudulently  or  wrongfully  di- 
rected payments  to  McC.,  or  that 
the  other  city  ofllcials,  without 
whose  acts,  under  the  city  charter 
(g  30,  tit.  2,  chap.  519,  Laws  of 
1870),  money  could  not  be  drawn 
from  the  treasury,  were  threaten- 
ing to  do  any  wrong  or  improper 
act,  or  that  McC.  held  any  orders 
or  warrants  that  have  not  been 
paid.  A  judgment  was  rendered, 
declaring  the  assessments  void, 
restrain  nig  their  collection,  and 
enjoined  the  city  and  its  oflScers 
from  (irawing  any  order  or  war- 
rant, or  directing  any  to  be  drawn, 
on  siiid  fund  to  McC5.  or  his  order 
until  the  work  was  completed  as 
required.  The  General  Term  re- 
versed the  judgment  as  to  the  as- 
sessments, but  affirmed  the  residue 
thereof.  Held,  it  must  be  assumed 
that  the  assessments  and  the  con- 
tract with  McC.  were  valid;  that 
in  the  absence  of  a  finding  that 
the  duty  imposed  upon  the  com- 
mon council  by  the  chart4?r  as  to 
McC.'s  contract  was  not  properly 
and  riglitfully  performed,  the 
court  could  not  interfere,  and. 
therefore,  that  tlie  affirmance  was 
error.  Un.  Cemetery  Assn.  v. 
McConniU.  88 

.  It  seems  that  when  the  alleged  ille- 
gality upon  which  relief  against  an 
assessment  is  founded  is  patent 
upon  the  record  on  which  the  per- 
son claiming  under  it  must  rely  to 
support  his  claim,  the  owner  of 
the  land  is  not  entitled  to  affimut- 
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live  relief  to  remove  it,  as  in  the 
legal  sense  it  is  not  a  cloud  upon 
the  vtitle  nor  prejudicial  to  him. 
Pooley  V.  aty  of  Bvffah.  206 

8.  So  also,  although  the  infirmity 
may  not  appear  on  the  record,  if 
the  claimant  cannot  establish  his 
claim  without  developing  the  de 
feet  which  will  defeat  it,  the 
owner  of  the  land  cannot  have 
affirmative  relief.  Id. 

4.  The  same  principles  apply  to  an 
action  having  in  view  the  recovery 
of  money  paid  by  the  owner  upon 
an  assessment  unless  it  was  made 
by  those  having  no  jurisdiction  to 
make  it,  or  unless  the  payment  was 
made  under  coercion  in  fact.      Id. 

6,  It  seems,  also,  where  the  charter 
of  a  municipality  provides  that  it 
shall  be  presumed  that  every 
assessment  made  is  "valid  ana 
regular,  and  that  all  the  steps  and 
proceedings  required  by  law  were 
taken  and  had  until  the  contrary 
shall  be  made  to  appear,"  this  pre- 
sumption entitles  a  person  whose 
land  is  assessed  to  relief,  when  the 
illegality  of  the  assessment  is 
shown,  and  it  rests  in  something 
de  Iiora  the  record.  Id. 

6.  In  an  action  to  recover  money  paid 
upon  an  assessment  on  property  in 
Buffalo  the  court  found  that  cer- 
tain persons  whose  lands  were  as- 
sessed tiled  with  the  city  clerk  ob- 
jections to  the  roll,  and  that  he 
reported  the  filing  of  such  objec- 
tions to  the  common  council,  but 
did  not  lay  the  roll  or  objections 
before  that  body,  nor  did  it  at  any 
time  have  or  consider  such  objec- 
tions as  required  by  the  cit  v  charter 
(^  14,  tit.  6,  chap.  519,  l^aws  of 
1870).  By  the  charter  (^  36,  tit.  7) 
It  is  declared  that  it  shall  be  pre- 
sumed that  every  assessment  made 
under  it  is  valid  and  regular,  and 
that  all  proceedings  required  by 
law  were  taken  unless  the  contrary 
appears.  Held,  it  could  not  be  as- 
sumed that  any  of  such  objections 
were  made  by  the  plaintiff  or  any 
of  his  assignors,  or  that  they  or 
any  of  them  went;  to  the  validity 
of  the  assessment;  that  as  the  bur- 
den was  upon  plaintiff  to  prove  the 
facts  entitling  him  to  relief,  it  was 
necessary  to  show  that  he  was  or 
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may  have  been  in  some  manner 
prejudiced  by  the  failure  of  the 
common  council  to  consider  the 
objections  made;  and  that  in  the 
absence  of  any  evidence  justifying 
a  finding  of  some  fact  showing  the 
illegality,  the  action  was  not  main- 
tainable. Id, 

7.  The  legislative  power  is  ample  to 
provide  for  a  municipal  improve- 
ment, and  for  that  purpose  to  des- 
ignate the  district  deemed  bene- 
fited by  it  within  the  municipality, 
charge  the  expenses  of  it  upon  the 
property  in  such  district  and  direct 
asssessments  to  be  made  therefor. 
McLaughlin  v.  Miller.  510 

8.  Where,  however,  the  duty  of  dis- 
tribution of  such  expense  by  assess- 
ment upon  the  several  properties 
within  the  designated  district  is  by 
the  statute  devolved  upon  any 
board  or  officer,  some  provision  for 
notice  to  the  property  owners  is 
essential;  as  without  an  opportun- 
ity to  be  heanl  they  would  be  de- 
prived of  their  property  without 
due  process  of  law.  Id. 

9.  In  an  action  for  a  breach  of  a  cove- 
nant atr^inst  incumbrances  in  a 
deeii  of  certain  premises  in  the  city 
of  B.,  executed  by  defendant  to 
McL.,  plaintiff's  testator,  in  1872, 
it  appeared  that  prior  to  the  execu- 
tion of  tho  deed  the  street  in  front 
of  said  premises  had  been  im» 
proved  pursuant  to  several  acts  of 
the  legislature  (Chap.  335,  Laws  of 
1860;  chap.  299,  Laws  of  1861; 
chap.  748,  Laws  of  1865;  chap. 
885,  Laws  of  1867;  chap.  759,  Laws 
of  1869;  chap.  608,  Iaws  of  1870), 
which  provided  among  other 
things  that,  after  the  completion 
of  the  improvement,  $150,000  of 
its  cost  should  be  "assessed  equally 
upon  the  lands  fronting  upon'said  " 
street,  and  that  such  asseasment, 
*•  unless  previously  paid,"  should, 
with  interest  thereon,  be  included 
in  the  annual  taxes  to  be  levied 
upon  such  lands,  and  one-twentieth 
part  of  such  assessment  be  levied 
and  collected  annually  for  twenty 
successive  years,  beginning  with 
the  year  after  the  completion  of 
the  improvement.  No  provision 
was  made  for  notice  to  the  lot 
owners;  nor  was  a  method!  pre- 
scribed of  ascertaining  the  amounts 
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chargeable  upon  the  different  par- 
cels of  land.  The  improvement 
was  completed  in  1870.  In  the 
assessment-roll  for  that  year  the 
sum  of  $550.12  was  designated  as 
the  portion  chargeable  to  the  lots 
in  question  and  the  installment  for 
that  year  was  included  with  other 
taxes;  this  was  paid  by  defendant, 
also  the  similar  installment  for 
1871.  It  did  not  appear  that  any 
notice  or  opportunity  to  be  heard 
was  given  to  tlie  property  owners 
or  that  an  assessment  of  the 
amount  was  in  fact  made  by  the 
city  board  of  assessors.  Plaintiflfs 
claimed  to  recover  the  subsequent 
installments  paid  by  McL.  Jhld, 
that  the  burden  was  upon  plain- 
tiffs to  prove  that  the  assessment 
had  been  made  and  had  become  a 
charge  or  incumbrance  on  the 
property  at  the  time  of  the  con- 
veyance; that  as  the  determination 
of  the  amount  to  be  assessed  upon 
each  lot  was  left  by  the  legislature 
to  others,  the  owners  had  a  right  to 
be  heard;  and,  therefore,  that  the 
amount  chargeable  upon  the  lots 
in  question  was  not  legally  ascer- 
tained and  determined  at  the  time 
of  the  delivery  of  the  deed,  so  as 
to  make  it  a  charge  or  incumbrance 
within  the  meaning  of  the  covenant 
and,  so,  that  the  action  was  not 
maintainable.  Id. 

10.  A  town,  by  bonding  itself  in  ac- 
cordance with  the  statute,  and 
causing  a  railroad  to  be  built, 
creates  a  new  and  additional  prop- 
erty, which  becomes  the  subject 
of  taxation;  the  remainder  of  the 
county  is.  for  the  time  being,  de- 
prived of  the  benefit  to  be  derived 
from  the  taxation  thereof,  so  that 
the  town  may  reap  the  benefits  by 
having  the  taxes  applied  in  satis- 
faction of  its  bonded  indebtedness; 
and  thus  the  sinking  fund  pro- 
vided for  by  tlie  statutes  (Chap. 
907,  Laws  of  1869,  as  amended)  is, 
up  to  the  time  the  bonds  become 
due  and  payable,  a  fund  the  town 
has  an  absolute  right  to  have  ap- 
plied in  payment  of  its  bonds. 
GrotCHtnsfiictd  v.  Bd.  of  Suprs,  583 

11.  In  1871,  the  town  of  I.,  pursuant 
to  the  provisions  of  the  act  of  1866 
(Chap.  433,  Laws  of  1866),  issued 
its  bonds  in  aid  of  the  construe 
tion  of   a  railroad   through   the 


town.  The  state  and  county  taxes 
collected  from  the  railroad  com- 
pany upon  the  assessed  valuation 
of  its  property  in  the  town  from 
the  years  1872  to  1887  were  paid 
over  to  the  county  treasurer,  who 
used  them  in  the  payment  of  state 
taxes  and  county  indebtedness, 
and  no  money  was  set  apart  by 
him  as  a  sinkmg  fund  to  pay  the 
bonds  so  issued.  The  town  taxes 
BO  assessed  and  collected  were 
paid  over  to  the  supervisor  of  the 
town  and  used  bv  him  in  paying 
town  expenses.  Said  bonds  were 
paid  by  the  town  from  moneys 
raised  by  general  tax  on  property 
in  the  town,  including  that  of  the 
railroad  company.  IJpon  a  case 
submitted  under  the  Code  of  Civil 
Procedure  (§  1279),  held,  that  the 
town  was  entitled  to  recove^of  the 
county  the  amount  of  the  state  and 
county  taxes  so  paid  to  the  county 
treasurer  within  six  years  prior  to 
the  submission;  and  that  the  fail 
ure  of  the  town  to  pay  over  the 
amount  of  town  taxes  collected 
from  the  railroad  company  did  not 
establish  a  waiver  or  constitute  an 
estoppel.  Id. 

12.  Also  field,  that  the  county  was 
not  entitled  to  have  the  stock  of 
the  railroad  company,  received  by 
the  town  in  exchange  for  its  bonds, 
sold  and  the  proceeds  applied  in 
payment  of  said  bonds;  that  the 
town  had  the  absolute  right  to 
have  the  sinking  fund  provided 
for  by  law  appli^  in  payment  of 
tlie  bonds  without  regard  to  the 
stock.  Id, 

13.  Certain  town  assessors,  not  know- 
ing of  the  repeal,  by  the  act  of 
1872  (Chap.  355,  Laws  of  1872).  of 
the  provision  of  the  Revised  Stat- 
utes (1  R.  S.  389,  §  4,  as  amended 
by  chap.  287,  Laws  of  1871)  direct- 
ing that  a  farm  or  lot  lying  In  two 
towns  or  wards  shall,  if  occupied, 
be  assessed  in  the  town  or  lot 
where  the  occupant  resides,  cs- 
sessed  a  farm  owned  and  occupied 
by  plaintiff  as  so  prescribed,  and 
the  commissioner  of  highways  of 
the  town,  in  making  his  assess- 
ment for  highway  labor,  assessed 
plaintiff  for  nighway  labor  on  his 
whole  farm  in  compliance  with 
the  provision  of  the  statute  0  R. 
S.  506,  §  24)  requiring  him    to 
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make  his  apportionment  upon  real 
estate  *'  as  the  same  shall  appear 
upon  the  last  assessment- roll  of 
the  town."  Plaintiff  worked  out 
the  tax  at  the  demand  of  the  over- 
seer of  the  highways,  but  pro- 
tested against  its  legality.  Held, 
that  an  action  was  not  maintain- 
able against  the  commissioner  to 
recover  the  value  of  the  labor  so 
rendered  by  plaintiff;  as  that 
officer  had  jurisdiction  to  assess 
plaintiff  and  simply  obeyed  the 
command  of  a  valid  statute. 
Hampton  v.  Hamsher  684 


ASSIGN>fENT. 

1.  An  undivided  part  of  a  demand 
may  be  sold  ana  transferred,  and 
if  all  the  owners  of  the  demand 
unite  in  a  suit  upon  it  the  fact  of 
the  assignment  constitutes  no  de- 
fense. Whittemort  v.  Judd  L.  <& 
S,  Oil  Co.  565 

2.  Defendant,  the  J.  L.  &  S.  Oil  Co., 
brought  an  action  upon  an  alleged 
joint  claim  against  T.  &.  H.  T. 
alone  defended,  denying  any  lia- 
bility on  his  part.  The  action  was 
determined  m  favor  of  the  plain- 
tiff therein;  one  roll  was  fllecl,  but 
separate  judgments  were  entered 
against  the  defendants  for  differ- 
ent amounts,  the  one  against  T. 
being  the  greater  by  the  amount 
of  the  costs  and  interest.  In  an 
action  to  restrain  the  collection  of 
the  judgment  against  H.,  hdld, 
that  the  judgment  against  T. 
could  be  separately  as.signed  with- 
out affecting  the  rights  of  the 
creditor  as  against  11.  Id. 


ASSIGNMENT    (FOR    BENEFIT 
(iF  CREDITORS). 

1.  P.,  the  surviving  member  of  the 
firm  of  H.  R.  P.  &  Son,  for  the 
purpose  of  paying  firm  obligations, 
borrowed  money  from  the  C.  N. 
Bank,  for  whicn  he  gave  a  note 
payable  on  demand,  signed  with 
the  firm  name  by  him  as  survivor; 
he  applied  this  money  in  payment 
of  firm  debts.  At  the  time  said 
note  was  given  the  firm  was  insolv- 
ent, but  P.  and  the  bank  were  ig- 
norant of  that  fact.  P. ,  as  survivor, 
made  an  assignment  for  the  benefit 


of  creditors  in  which  said  bank 
was  preferred  the  amount  of  said 
note.  In  an  action  to  set  aside  said 
assignment  as  fraudulent  and  void 
because  of  this  preference,  hdd 
(Vann,  J.,  dissenting),  that  the 
claim  of  the  bank  was  one  which 
in  iustice  and  equity,  should  be 
paid  out  of  the  firm  assets;  and  so, 
that  its  preference  did  not  render 
the  assignment  fraudulent.  Durant 
V.  Pierson.  444 

2.  An  assignment  for  the  benefit  of 
creditors  in  due  form  is  valid  as 
between  the  parties  to  it,  and,  upon 
acceptance  of  the  trust  by  the  as- 
signee, he  becomes  bound  to  exe- 
cute its  directions.  If  fradulent  as 
against  creditors,  it  is  only  void- 
able by  adjudication  at  their  elec- 
tion, or  that  of  some  one  of  them, 
and  until  an  attack  is  made  with  a 
view  to  such  a  judicial  determina- 
tion, it  will  be  treated  as  valid  and 
must  be  executed  accordingly. 
Kiiower  v.  Cent,  Kai.  Bank.        552 

3.  Title  is  vested  in  the  assignee  for 
the  purpose  merely  of  executing 
the  trust  in  the  manner  directed; 
a  creditor,  paid  pursuant  to  such  di- 
rections, receives  his  debt  through 
the  execution  of  the  trust,  and  his 
title  is  supported  by  the  pre-exist- 
ing debt  upon  which  payment  has 
been  made,  pursuant  to  the  right 
of  the  debtor  to  make  and  the 
creditor  to  receive  it.  Id, 

4.  Payment,  therefore,  by  an  aSvSignee 
for  the  benefit  of  creditors,  to  a 
preferred  creditor  of  the  assignor 
of  the  amount  of  the  debt  honestly 
due  hiin,  pursuant  to  the  direc- 
tions in  the  assignment,  before  any 
lien  has  been  obtained  upon  the 
fund,  is  effectual  to  vest  title  in 
such  creditor  to  the  money  so  paid, 
although  the  assignment,  in  an 
action  subsequently  commenced, 
is  adjudged  fraudulent  and  void  as 
against  the  creditors.  Id. 

5.  The  mere  fact  of  knowledge  en 
the  part  of  the  creditor  so  paid  of 
the  intent  of  the  debtor  to  defraud 
his  other  creditors  by  the  disposi- 
tion of  his  property  in  payment  of 
the  debt,  does  not  prejudice  the 
right  of  the  creditor  to  seek  and 
obtain  payment.  Id, 
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6.  Accordingly,  lield,  that  the  rights 
of  a  bank,  a  preferred  creditor, 
were  not  prejudiced  by  the  fact 
that  lifter  the  making  of  the  assign- 
ment and  with  knowledge  of  the 
fraudulent  intent  on  the  part  of  the 

.  assignors,  it  obtained  judgment 
by  confession  from  them  for  the 
amount  of  the  preferred  debt, 
issued  execution  thereon,  and  by 
its  directions  the  slieriff  allowed 
the  assignee  to  sell  the  assigned 
property,  and  returned  the  exe- 
cution unsatisfied.  Id, 

7.  In  an  action  by  a  creditor,  after 
obtaining  a  judgment  setting  aside 
such  an  assignment  as  fraudulent, 
against  a  preferred  creditor,  who 
had  been  paid  the  amount  of  his 
preferred  claim,  by  the  assignee 
before  the  bringing  of  said  action 
to  set  aside  the  assignment,  to  re- 
cover back  the  money  paid,  Jield, 
that  knowledge  on  the  part  of  de- 
fendant at  the  time  of  the  pay- 
ment that  a  suit  was  then  pending 
in  behalf  of  creditors,  other  than 
the  plaintiffs,  to  set  aside  the  as- 
signment, did  not  prejudice  de- 
fondant;  that  such  other  action  was 
in  its  effect  and  result  onl^-  avail- 
able to  the  plaintiffs  therem.    Id. 

:8.  Where  a  warrant  of  attachment 
has  been  vacated  and  a  levy  there- 
under released,  a  subsequent  res- 
toration of  it  does  not  operate  to 
burden  the  property  levied  upon 
in  the  hands  of  a  boiia  fide  pur- 
chaser, or  of  an  assignee  for  the 
benefit  of  creditors.  Pach  v.  Gil- 
bert. 612 

Aft  under  laies  of  Connecticvt, 

real  estate  not  in  tJiat  state  is  ejceinpt 
froni  tJi^  operatuni  of  an  asdgmnent 
for  the  benefit  of  creditors,  an  assignee 
under  such  an  assignment  made  in  that 
state  cannot,  as  representative  of  cred- 
itors, bring  an  action  in  this  state 
under  tfie  act  of  lS5S{Cfiap.  814,  Laws 
of  1858)  to  reacfi  lands  situate  here 
fraudvUntly  conveyed  by  his  assignor 
<FoLLETT,  Ch.  J.,  dissenting). 

See  N.  T.  Bank  v.  Wetimre,       241 


ATTACHMENT. 

1.  Where  a  warrant  of  attachment 
has  been  vacated  and  a  levy  there- 
under released,  a  subsequent  res- 


toration of  it  does  not  operate  to 
burden  the  property  levied  upon 
in  the  hands  of  a  bona  fide  pur- 
chaser, or  of  an  assignee  for  the 
benefit  of  creditors.  Pach  v.  Gil 
bert.  612 

2.  In  an  action  against  a  sheriff  for 
failure  to  return  an  execution,  it 
was  conceded  that  O  ,  the  judg- 
ment debtor  against  whom  the 
execution  was  issued,  did  not  have, 
at  the  date  it  was  issued,  or  at  any 
time  thereafter,  any  propert}'  out 
of  which  it  could  have  been  satis 
fied.  It  appeared,  however,  that 
a  warrant  of  attachment  had  been 
issued  in  the  action  and  delivered 
to  defendant  as  sheriff,  who,  by 
virtue  thereof,  levied  upon  sum- 
cient  property  of  the  debtor  to  sat- 
isfy plaintiff's  claim.  The  judge 
who  granted  the  warrant,  on  an 
ex  parte  application,  made  an  order 
vacating  it  and  the  sheriff  there- 
upon released  the  goods  from  the 
levy;  they  were  thereafter  levied 
upon  by  him,  by  virtue  of  execu 
tions  issued  upon  other  judgments 
against  O.  The  latter,  subsequent 
to  such  levy,  made  an  assignment 
for  the  benefit  of  creditors.  Said 
order  was  thereafter,  upon  appli- 
cation of  plaintiff,  set  aside.  The 
order  setting  it  aside  contained  this 
provision .  ' '  the  lien  of  said  attach- 
ment is  restored."  On  appeal  to 
this  court  the  order  was  modified 
by  striking  out  this  provision  and, 
as  so  modified,  affirmed.  While 
the  attachment,  the  order  vacating 
it  and  the  order  setting  aside  the 
order  of  vacation  were  in  his  hands, 
the  sheriff  sold  the  property  under 
said  executions  and  the  proceeds 
of  sale,  which  were  more  than  suflii- 
cient  to  satisfy  plaintiff's  execu- 
tion, were  wholly  applied  by  the 
sheriff  upon  the  other  executions. 
Held,  that  while  the  order  restoring 
the  vitality  of  the  attachment  did 
not  operate  to  affect  or  change  the 
rights  which  the  assignee  had  ac- 
quired in  the  property  under  said 
assignment,  yet  it  gave  to  the  at- 
tachment validity  in  the  hands  of 
the  sheriff  as  of  the  date  when  it 
w^as  issued,  and  it  became  his  dutj 
to  apply  sufficient  of  the  proceeds 
of  the  sale  so  made  by  him  u|>on 
the  other  executions  in  satisfaction 
of  plaintiff's  execution  (Code  Civ. 
Pro.  ^5;  697,  1406,  1407);  that  the 
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modification  of  the  order  restoring 
the  attachment  did  not  affect  plain 
tiff's  rij^hts  in  this  respect,  and 
that,  therefore,  defendant  failed  to 
show  in  mitigation  that  plaintiff 
was  not  injured  by  his  action.  Id, 

BANKS  AND  BANKING. 

1.  The  rule  that  when  deposits  are 
received  by  a  bank,  unless  they  are  ' 
special  deposits,  they  belong  to  it 
as  a  part  of  its  genend  funds,  and 
the  relation  of  debtor  and  creditoi 
arises  between  it  and  the  depositor 
applies  where  the  deposit  is  of  trust 
money,  unless  the  act  of  deposit 
ing  it  is  a  misappropriation  of  the 
fund.  Cy Connor  v.  Mechanics' 
Bank,  824 

2.  One  B.  died  leaving  a  will,  by 
which  he  gave  his  residuary  estate 
to  his  executors  in  trust,  for  the 
benefit  of  his  four  children,  with 
powtr  to  sell  all  or  any  part  thereof, 
and  directed  that  the  same  be  dis- 
tributed ••  in  such  manner  and 
form  and  at  such  time  or  times  as 
shall  in  their  judgment  be  for  the 
best  interests  of  my  said  children." 
The  executors  sold  a  portion  of 
the  personal  property  and  depos- 
ited a  portion  of  the  proceeds  in 
the  defendant's  bank  to  the  credit 
of  the  estate  of  B.  Said  executors 
made  an  apportionment  among  all 
the  legatees,  and  drew  a  check  on 
defendant  to  the  order  of  F.,  one 
of  the  legatees,  for  a  balance  due 
him  and  mailed  it  to  him.  F.  in- 
dorsed the  check  in  blank,  and, 
after  passing  through  several 
hands,  it  was  paid  by  defendant 
March  10, 1888,  in  the  usual  course 
of  business.  It  was  not  certified 
and  had  not  been  presented  before. 
Prior  to  such  payment  a  judgment 
had  been  recovered  against  F. ,  and 
a  third-party  order  in  supplement- 
ary proceedings  based  thereon 
granted  and  served  upon  defend- 
ant's cashier,  this  order  contained 
the  usual  in  j  unction  clause.  Plain- 
tiff was  appointed  receiver;  after 
he  had  qualified,  he  demanded  of 
defendant  the  amount  on  deposit 
in  the  account  oft  the  estate  of  B. 
belonging  to  F. ,  "or  due  him  from 
it; "  this  demand  was  refused.  F. 
had  no  notice  of  the  proceedings 
in  which  plaintiff  was  appointed 
receiver.    In  an  action  to  recover 


Che  portion  of  the  deposit  alleged 
to  belong  to  F  .  Jield,  that  in  order 
to  recover  plaintiff  was  bound  to 
show  that  when  the  order  was 
served  on  defendant,  it  had  in  ita 
possession  or  under  its  control  cer- 
tain personal  property  then  belong- 
ing to  F  ,  or  that  it  then  owed  him 
a  debt  that  the  relation  between 
B.  s  executors  and  defendant  was 
that  of  creditor  and  debtor  only, 
and  in  a  legal  sense  they  had  no 
money  in  the  bank,  but  simply  a 
debt  against  it  to  the  amount  of 
the  deposit,  that  the  apportion- 
ment and  distribution  being  simply 
an  agreement  by  the  executors 
among  themselves,  and  so,  sub- 
ject to  revocation,  and  being  un- 
accompanied by  any  assignment, 
oral  or  written,  although  followed 
by  the  giving  of  a  check  by  them, 
did  not  effect  a  change  of  title  to 
said  debt  or  any  part  thereof,  or 
operate  as  a  transfer  to  the  payee 
of  any  right  as  against  the  bank; 
and  so,  that  plaintiff  failed  to  estab- 
lish a  cause  of  action.  Id. 

3.  Where  a  certificate  of  deposit 
issued  by  a  bank  contained  no  pro- 
vision for  the  payment  of  interest, 
held,  that  in  an  action  thereon 
against  the  bank  testimony  of  an 
oral  agreement  made  by  the  bank 
at  the  time  of  the  deposit  to  pay 


interest  was  incompetent. 
V.  Bank  of  Attica, 


'ad 
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BILLS,  NOTES  AND  CHECKS. 

1.  An  ordinary  uncertified  check 
upon  a  general  bank  account  is 
neither  a  legal  nor  an  equitable 
assignment  of  any  part  of  the  sum 
standing  to  the  credit  of  the  de- 
positor, and  confers  no  right  upon 
the  payee  which  he  can  enforce 
against  the  bank.  O'Coniwr  v. 
Mechanics'  Bank.  824 

2.  Such  a  check  is  simply  an  order 
which  may  be  countermanded  and 
payment  forbidden  by  the  drawer 
at  any  time  before  it  is  actually 
cashed.  Id, 


BONA  FIDE  HOLDER. 

Where  a  warrant  of  attachment  has 
been  vacated  and  a  levy  thereunder 
released,  a  subsequent  restoration 
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of  it  does  not  operate  to  burden 
the  property  levied  upon  in  the 
hands  of  a  bona  fide  purchaser,  or 
of  an  assignee  for  the  benefit  of 
creditors.     Pach  v.  Gilbert       613 

BOND 

1 .  The  provisions  of  the  Code  of  Civil 
Procedure  in  reference  to  the 
bringing  of  actions  upon  the  bond 
of  an  executor  or  administrator  pro 
vide  three  separate  and  distinct 
remedies,  each  independent  of  the 
other  First.  Where  an  execution 
issued  upon  a  surrogate's  decree 
against  the  property  of  the  execu 
tor  or  administrator  has  been  re 
turned  wholly  or  partlv  unsatis- 
fied ($5  2607),  Second.  Where  let- 
ters have  been  revoked  and  a  suc- 
cessor has  been  appointed  (t^  2608), 
Third.  Where  letters  have  been 
revoked  and  no  successor  appointed 
(§  2609).     Ilood  V.  Ilayward  1 

2.  The  return  of  an  execution  unsat 
isfied  is  not  essential  to  the  main 
tenance  of  an  action  upon  the  bond 
of  an  executor  whose  letters  have 
been  revoked.  (Potter,  J.,  dis 
senting.)  Id. 

3.  Where  the  letters  of  one  of  two 
co-executors  are  revoked  and  no 
successor  is  required  to  carry  out 
the  express  provisions  of  the  will, 
and  none  is  appointed,  as  the  stat 
ute  contemplates  in  such  case  that 
the  survivor  will  perform  all  the 
duties  of  the  trust  ($^  2692),  he  is 
the  successor  of  the  removed  exec- 
utor within  the  meaning  of  the 
statute,  and,  as  such,  can  bring  an 
}U!tion  upon  the  bond  of  the  latter 
without  the  return  of  anexecutioi 
unsiitisfied.  (Potter,  J.,  dissent- 
ing.) /(/. 

4.  The  letters  were  revoked  because 
of  misappropriation  of  the  funds 
of  the  estate  by  the  removed  exec- 
tor.  By  the  surrogate's  decree 
upon  the  final  settlement  of  his 
accounts  he  was  directed  to  pay  a 
sum  exceeding  the  penalty  of  his 
bond.  The  surety  was  charged 
with  interest  upon  one  half  the 
I)enalty  from  the  time  of  the  mis- 
appropriation, lldd,  error;  but 
that  he  was  chargeable  with  inter- 
est from  the  date  of  the  decree. 

Id, 


5.  The  wife  of  plaintiff,  having 
brought  an  action  against  him  for 
limited  divorce,  for  the  purpose  of 
settling  the  action  he  paid  to  de- 
fendants $400  and  received  their 
bond,  conditioned  that  they  would 
support  and  maintain  the  wife  dur 
ing  life  and  would  forever  save 
him  harmless  and  exempt  from 
any  further  liability  therefor  At 
the  time  of  the  execution  of  the 
bond  the  wife  had  left  her  husband 
and  was  living  with  defendant  D. 
her  father  8he  subsequently  re- 
turned to  her  husband,  became  a 
member  of  his  family,  obtained 
clothing  upon  his  credit,  for  which 
he  was  required  to  and  did  pay, 
and  he  supported  her.  Held,  that 
an  action  to  enforce  the  bond 
was  not  maintainable;  that  it 
having  been  executed  in  view  of 
the  separation,  the  obligation  was 
dependent  upon  its  continuance; 
that  when  the  wife  returned  to 
her  husband,  resuming  perma- 
nently her  place  as  his  wife,  the 
cause  which  led  to  the  contract 
ceased  and  the  considerations  upon 
which  it  rested  disappeared,  and 
this  although  the  wife  returned  to 
her  husband's  home  without  his 
consent,  that  she  had  the  right  so 
to  do  and  he  was  bound  to  receive 
her.    Zimmer  v.  Settle.  37 

6.  Where  a  penal  bond  recites  that 
it  was  executed  under  seal,  the 
obligor  is  estopped,  in  an  action  on 
the  bond,  from  denying  that  it  was 
so  executed,  when'it  appears  that 
he  knew  the  difference,  in  legal 
effect,  between  sealed  imd  unsealed 
instruments,  that  he  read,  sub- 
scTibed  and  placed  the  instrument 
in  the  custody  of  the  person  inter- 
ested in  having  it  accepted,  who 
attached  the  seal  and  delivered  it 
to  the  obligee,  and  that  the  latter 
received  and  acted  upon  it  in  good 
faith,  supposing  it  to  have  been 
executed  under  seal.  Met,  L.  Ih», 
Co.  V.  Bender,  47 

7.  C,  by  his  will,  gave  all  his  prop- 
erty to  T.,  who  was  appointed 
executor,  in  trust  to  convert  the 
same  into  money,  invest  the  pro- 
ceeds, pay  the'  interest  to  the 
widow  of  the  testator  during  life, 
and,  upon  her  death,  to  divide  the 
principal  among  his  children.  In 
a    proceeding    instituted   by  the 
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•widow,  the  plaintiff  herein,  for  a 
tinal  settlement  of  T  's  accounts  as 
executor,  the  surrogate's  decree 
charged  him  with  a  balance  then 
in  his  hands,  this  balance  it  was 
decreed  that  "the  said  executor 
retain,  invest  and  keep  invested 
*  *  *  according  to  the  trust 
contained  in  the  will."  The  decree 
did  not  in  terms  discharge  the 
executor.  Plaintiff  thereafter  ap- 
plied for  a  further  accounting, 
upon  which  it  was  adjudged  that 
T.  should  pay  into  court  the  prin- 
cipal of  the  estate,  and  to  plamtiff 
a  balance  of  income  due  her.  T. 
failed  to  pay  as  directed,  and  there- 
upon his  letters  were  revoked. 
The  complaint  in  this  action, 
which  was  upon  the  bond  given 
by  T.  as  executor,  alleged  and  it 
appeared  that  T.  did  not  set  apart 
any  securities  and  made  no  invest- 
ment of  the  trust  fund.  The  de- 
fense was  that  the  effect  of  the 
original  decree  was  to  terminate 
T.'s  duties  as  executor,  and  that 
thereafter  he  acted  only  as  tnistw, 
and  for  such  action  his  sureties 
were  not  liable.  //cW,  untenable; 
that  the  retention  by  T.  of  the 
trust  fund  was  not  neces-sarily  the 
act  of  a  trustee  as  distinguished 
from  that  of  an  executor;  that  he 
did  nothing  to  indicate  that  he 
treated  the  fund  as  held  by  him  in 
any  capacity  other  than  that  in 
which  he  had  received  it;  that  the 
duty  in  respect  to  investment 
havmg  been  imposed  by  the  will, 
said  decree  might  be  treated  as  if 
it  contained  no  direction  in  that 
•respect,  and  the  only  practical 
effect  of  it  w^as  a  settlement  of  T.'s 
account  as  executor,  that  it  was 
entirely  consistent  therewith  that 
the  fufid  should  be  retained  by  T. 
in  that  capacity  until  invested;  and 
that,  therefore,  the  sureties  were 
liable  for  his  failure  to  obey  the 
subsequent  decree.     Cluff  v.  Daif. 

195 
iSee  Mortgage. 
Towns. 

BOUNDARIES. 

"Where  fixed  monuments  are  referred 
to  in  the  description  in  a  deed, 
which  sufficiently  locate  and  de- 
termine the  premises  conveyed, 
they  will  control  courses  and  dis- 
tances.    Muhlker  v.  Ruppert,    627 


BROKER. 
See  Stock  Broker. 

BROOKLYN  (CITY  OF). 

Neither  the  Greneral  Railroad  Act 
(Chap.  140.  Laws  of  1850).  nor  the 
acts  amendatory  and  supplement- 
ary thereto,  confer  upon  a  com- 
pany incorporated  under  it  the 
right  to  build  an  elevated  railroad 
in  the  streets  of  a  city.  A  corpo- 
ration, therefore,  organized  under 
said  act  for  the  purpose  of  con- 
structing such  a  road  m  the  streets 
of  the  city  of  Brooklyn,  has  no 
power  so  to  do  without  first  com- 
plying with  the  conditions  of  the 
charter  of  said  city  (g  28,  tit.  19, 
chap.  863,  Laws  ^of  1873),  pre- 
scribed as  prerequisites  to  the 
right  to  construct  a  railroad  in  its 
streets.  Scfiajyer  v.  B.  &  L.  I.  Cable 
R.  Co.  630 

As  to  fuise^Mncnis  for  the  tm- 

pracernent  of  Fourth  acenve  in,  the 
city  of  Brooklyn. 

tke  McLaughlin  v.  Miller,         510 


BUFFALO  (CITY  OF). 

1.  In  an  action  brought  by  property 
owners  in  the  city  of  Buffalo  to 
determine  the  legality  of  certain 
assessments  upon  their  premises 
to  pay  the  expense  of  macadamiz- 
ing a  street,  to  enjoin  the  city  from 
enforcing  the  collection  thereof, 
hud  to  restrain  payment  of  any 
money  to  the  defendant  McC, 
who  was  the  contractor  for  the 
work,  out  of  the  fund  created  by 
the  a.sses8ment,  it  appeared  that 
the  contract  with  McC.  provided 
that  payments  should  be  made  to 
him  semi-monthly,  as  the  work 
progressed,  at  the  discretion  of 
the  common  council,  upon  esti- 
mates of  the  engineer  of  the 
amount  of  work  actually  per- 
formed. The  only  finding  as  to 
any  wrong  doing  by  any  city 
ofricer  was  that  the  city  engineer, 
knowing  that  McC.  had  not  per- 
formed the  work  in  accordance 
with  the  specifications,  had  recom- 
mended the  common  council  to 
pay  McC.  out  of  said  fund.  There 
was  no  finding  that  said  recom- 
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mendation  had  been  adopted,  or 
that  the  common  council  were 
about  to  adopt  it,  or  had  fraudu- 
lently or  wrongfully  directed  pay- 
ments to  McC,  or  that  the  other 
city  officials,  without  whose  acts, 
under  the  city  charter  (§  30,  tit.  2, 
chap,  519,  Laws  of  1870).  money 
could  not  be  drawn  from  the 
treasury,  were  threatening  to  do 
any  wrong  or  improper  act,  or 
that  McC.  held  any  orders  or  war- 
rants that  have  not  been  paid.  A 
judgment  was  rendered,  declaring 
the  assessments  void,  restraining 
their  collection,  and  enjoined  the 
city  and  its  officers  from  drawing 
any  order  or  warrant,  or  directing 
any  to  be  drawn,  on  said  fund  to 
McC.  or  his  order  until  the  work 
was  completed  as  required.  The 
(General  Term  reversed  the  judg- 
ment as  to  the  assessments,  but 
affirmed  the  residue  thereof.  Held, 
it  must  be  assumed  that  the  assess- 
ments and  the  contract  with  McC. 
were  valid;  that  in  the  absence  of 
a  finding  that  the  duty  imposed 
upon  the  common  council  by  the 
charter  as  to  McC's  contract  was 
not  properly  and  rightfully  per- 
formed, the  court  could  not  inter- 
fere, and.  therefore,  that  the 
affirmance  was  error.  Un.  Ceme- 
tery Assn.  V.  McConneU.  88 

2.  In  an  action  to  recover  money 
paid  upon  an  assessment  on  prop- 
erty in  Buffalo,  the  court  found 
that  certain  persons  whose  lands 
were  assessed  filed  with  the  city 
clerk  objections  to  the  roll,  and 
that  he  reported  the  filing  of  such 
objections  to  the  common  council, 
but  did  not  lay  the  roll  or  objec- 
tions before  that  body,  nor  did  it 
at  any  time  have  or  consider  such 
objections  as  required  by  the  city 
charter  (§  14,  tit.  6,  chap.  519, 
Laws  of  1870).  By  the  charter 
(^  86,  tit.  7)  it  is  declared  that  it 
shall  be  presumed  that  every  as- 
sessment made  under  it  is  valid 
and  regular,  and  that  all  proceed- 
ings required  by  law  were  taken 
unless  the  contrary  appears.  Held, 
it  could  not  be  assumed  that  any 
of  such  obiections  were  made  by 
the  plaintiff  or  any  of  his  assignors, 
or  that  they  or  any  of  them  went 
to  the  validity  of  the  assessment; 
that  as  the  burden  was  upon  plain- 
tiff to  prove  the  facts  entitling  him 


to  relief,  it  was  necessary  to  show 
that  he  was  or  may  have  been  in 
some  manner  prejudiced  by  the 
failure  of  the  common  council  to 
consider  the  objections  made;  and 
that  in  the  absence  of  any  evidence 
justifying  a  finding  of  some  fact 
showing  the  illegality,  the  actiou 
was  not  maintainable.  Pooky  v. 
City  of  Buffalo.  206 


BURDEN  OF  PROOF. 

1.  The  complaint  herein  alleged  in 
substance  that  defendant  wrong- 
fully removed  plaintiff's  yacht 
from  a  certain  place  in  the  East 
river,  where  she  had  been  laid  up 
for  the  winter,  to  another  place 
where  she  was  exposed  to  danger, 
and  that  in  consequence  she  sunk 
and  was  greatly  damaged.  De- 
fendant's answer  admitted  plain- 
tiff's title,  the  taking  and  sinking 
of  the  yacht,  but  denied  that  the 
taking  was  wrongful,  and  alleged 
it  was  his  duty  as  custodian  of  the 
yacht  to  remove  her  to  a  safe  place, 
and  that  he  removed  her  where  he 
had  no  reason  to  apprehend  dan- 

fer.  The  court  charged  that  **  the 
urden  of  proof  is  upon  plaintiff, 
and  he  must  establish  by  a  pre- 
ponderance of  evidence  that  the 
vessel  was  removed  without 
authority  and  without  color  of 
authoritv."  Held,  error;  that, 
under  the  pleadings,  the  burden 
was  upon  defendant  of  showing- 
some  right  to  remove  the  yacht  by 
way  of  justification.  Blunt  v. 
Barrett.  117 

2.  As  a  rule  the  burden  of  proof  re- 
mains where  the  issue  made  by  the 
pleadings  places  it,  although  the 
weight  of  the  evidence  on  one  side 
may  have  a  controlling  effect  un- 
less met  by  proof  of  the  other 
party.  Id. 

3.  In  an  action  to  recover  damages 
for  alleged  negligence  causing 
death,  freedom  of  contributory 
negligence  must  be  proved,  and 
where  the  circumstances  point  as 
much  to  the  negligence  of  the  de- 
ceased as  to  its  absence,  or  point 
in  neither  direction,  a  refusal  to 
nonsuit  is  error.  WimrowM  v. 
L.  8.  <St  M.  a.  K  Co.  4S0 
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4.  The  law  will  not  assume  that  a 
servant  has  been  derelict  in  duty 
simply  from  the  fact  that  his  em- 
ployer has  discharged  him  before 
the  expiration  of  the  term  of  em 
ployment,  and  in  an  action  by  him 
for  a  breach  of  the  contract  of 
employment,  upon  proof  that  he 
was  discharged  while  engaged  in 
the  performance  of  the  contract, 
and  before  his  term  of  service  had 
expired,  the  burden  is  cast  upon 
the  employer  of  proving,  and^ 
hence  of  alleging,  facts  in  iustifl 
cation  of  the  dismissal.    (Code  Civ. 

.  Pro.  §  500.)  IJntan  v.  U,  Fire- 
works  Go.  533 

5.  In  an  action  to  recover  possession 
of  goods  sold  and  delivered  to  de- 
fendants on  the  ground  that  the 
sale  was  induced  by  false  and 
fraudulent  representations  made 
by  them,  the  burden  is  upon  the 
plaintiff  to  establish  that  such 
representations  were  made  with 
intent    to    deceive    and    defraud. 

Hn  V.  HoUister,  644 


CASES     REVERSED.     DISTIN- 
GUISHED,   ETC. 

Handy  v.  Draper  (89  N.  Y.  3a5).  dis- 
tinguished.    Ilardman  v.  Sage,  33 

Bocky  Mountain  Nat.  Bank  v.  BH»8 
(89  N.  Y.  388),  distinguished. 
Hardmwn  v.  Sage.  33 

Met.  Life  In*.  Co.  v.  McCoy  (41  Hun, 
142),  reversed.  Met.  Life  Ins.  Go, 
V.  Bender.  47 

Oilkin  V.  Thumbird  (44  Md.  337),  dis- 
tinguished. Met.  Life  Ins.  Go.  v. 
Bcndir.  51 

Taler  v.  Olaser  (2  S.  &  R.  602),  dis- 
tinguished. Met.  Life  Ins.  Go.  v. 
Bender.  51 

Toton  of  Bamet  v.  Abbott  (53  Vt.  120), 
distinguished  and  disapproved. 
Met.  Life  Ins.  Go.  v.  Bender.        51 

Seybolt  v.  N.  F.,  L.  E.  <fe  W.  B.  B.  Go. 
(95  N.  Y.  562),  distinguished. 
Brexter  v.  N,  Y.,  L.  E.  cfc  W.  B.  B. 
Go.  65 

Blunt  v.  Barrett  (22  J.  &  S.  548),  re- 
versed.    Blunt  V.  Barrett.         117 
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Phcsnix  Ins.  Go.  v.  Gontt.  Tns.  Go. 
(87  N.  Y.  400),  distinguished. 
Glark  v.  Devoe.  125 

L.  G.  <fe  D.  B.  Gy.  v.  BuU  (47  L.  T. 
413),  distinguished.  Clark  v. 
Devoe.  126 

Norman  v.  Wells  (17  Wend.  136),  dis- 
tinguished.     Glark  v.  Deroe.     126 

Hudson  V.  Swan  (83  N.  Y.  552),  dis- 
tinguished.    Tuihill  V.  Skidtnore. 

155 

Jaffray  v.  Bans  (48  Hun,  500),  re- 
versed.   Jaffray  v.  Davis.         164 

Keeler  v.  SalisbuiTf  (38  N.  Y.  653), 
distinguished.      Jaffray  v.  Davis. 

174 

Plaits  V.  Walrath  (Lai.  Supp.  59), 
limited  and  distinguished.  Jaffray 
V.  Davis.  174 

Goodwin  v.  Bumil  (102  N.  Y.  224), 
distinguished.  G.  S.  <fc  A.  Assn. 
V.  Bead.  194 

Clvff  V.  Day  (23  J.  &  8.  460),  re- 
versed.    Uluff  V.  Day,  196 

Phelps  V.  jMayor,  etc.  (112  N.  Y.  216), 
distinguished.  Pooley  v.  City  of 
Buffalo.  208 

Mygatt  v.  Coe  (44  Hun,  81),  reversed. 
Mygatt  v.  Coe.  212 

Dickinson  v.  Iloovne  (8  Grat.  353, 
402),  disapproved.    Mygatt  v.  Coe.. 

227 

Lydick  v,  B.  A  0.  B.  B.  Go.  (17  W. 
Va.  427),  disapproved.  Mygatt  v. 
Coe.  228 

PackenhanCs  Case  (Y.  B.  42  Edw.  Ill, 
3),  distinguished.      Mygatt  v.  Coe. 

229 

jBrwae  V.  JJ.  S.  Tel.  Go.  (45  Barb.  274; 
48  N.  Y.  132),  limited.  Pearsall 
V.  ^V.  U.  Tel.  Go.  267 

MacAndrew  v.  JF.  T^/.  O.  (17  C. 
B.  3),  questioned.  Pearsall  v.  W, 
U.  Tel.  Go.  269 

Clement  v.  W.  CT.  Tel.  Co.  (137  Mass. 
463),  distinguished.  Pearsall  v.  TK. 
C/:  Tel.  Go.  269 
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Horey  v.  ViUafje  of  Ilaverstraw  (47 
Hun,  356),  reversed.  Horei/  v.  Vil 
lage  of  Haverstraw.  273 

Chipimn  V.  Palmar  (77  N.  Y.  51), 
distinguislied.    Simmons  v.  Eoer- 


(yC-ontior  V.  MecJutnM  Bank  (54 
Hun,  272),  reversed.  0  Connor  v. 
Mechanics'  Bank,  324 

Bidey  V.  P/^/it>  BanAr  (83  K  Y.  318), 
distinguished.  O'Connor  v.  Me- 
tJuinics'  Bank.  831 

Van  Akn  v.  ^w.  Nat.  Bank  (52  N. 
Y.  1),  distinguished.  0' Connor  y. 
Mechanics'  Bank.  932 

Baker  v.  JV.  F.  Nat,  Ex,  Bank  (100 
N.  Y.  31),  distinguished,  (y  Con- 
nor V.  Mechanics*  Bank.  832 

FtVr*  v.  Un.  Nat.  Bank  (101  N.  Y. 
563),  distinguished.  O'Connor  v. 
Mecluinictf  Bank.  332 

Pickersffillv,  Myers  (99  Penn.  St.  602), 
distinguished.    Decker  v,  Gardner 

340 

C5?o7w6«  V.  Smith  (78  Mo.  32),  distin- 
guished.    Decker  v.  Gardner.  340 

TT/z^to/i  V.  Zy/K^/i  (65  Barb.  326;  60 
N.  Y.  469),  distinguislied.  Allen 
V.  McConi/ie.  348 

In  re  McComb  (117  N.  Y.  378),  dis- 
tinguished.    In  re  Powers.        369 

MaiuUrille  v.  Avery  (57  Hun.  78),  re- 
versed.    Mandetille  v.  u4w'ry.    377 

Wtxxiardy.  N  Y.,  L.  E.  &W.  B.  R. 
Co.  (106  N.  Y.  369),  distinguished. 
OUle.nburgh  v.  N,  Y.  C.  <fc  IL  R.  R. 
R.  Co.  418 

Young  v.  N  Y„  L,  E,  db  W,  R.  R. 
Co.  (107  N.  Y.  500),  distinguished. 
Oldenburgh  v.  N.  Y.  C.  db  H,  R.  R. 
R.  Co,  418 

Wiff^iromki  v.  L,  S.  d  M.  S.  R.  Co. 
(58  Hun,  40),  reversed.  Wiwi- 
roicski  V.  L,  S.  dt  M.  S.  R.  Co,   420 

Eitrle  V.  Earle  (93  N.  Y.  104).  dis- 
tinguished.     Cocks  V.   Haviland. 

433 


Remington  v.  FaMrr  (99  N.  Y.  626), 
distinguished.     Cocksy,  Haviland. 

433 

//I  r^  Conway  (58  Hun,  16),  reversed. 
/ai  re  Conway.  455 

Fan  Cortland  v.  iTip  (1  Hill,  590). 
distinguished.    In  re  Comcay.  463 

Brown  v.  (7^a7*  (77  N.  Y.  869),  dis- 
tinguished.     In  re  Conway,       463 

In  re  Was/iington  Park  (52  N.  Y.  181). 
distinguished.   In  re  Conway.   463 

Tonnde  v.  HaU  (44  N.  Y,  140),  dis- 
tinguished.   In  re  Comcay,      464 

Crossman  v.  Crossman  (95  N.  Y.  145). 
distinguished.   In  re  Conway,   4€i4 

SchdOe  y.  SchdOe  (113  N,  Y.  261).  dis- 
tinguished. Eraser  y,  JYustees,  etc. 

486 

Davis  v.  Gallagher  (55  Hun,  293),  re- 
versed.   Davis  y.  Gallagher,    487 

Ford  y,  L.  S.  dt  M.  S.  R.  Co,  (117  N. 
Y.  638),  distinguished.  Ford  v, 
L.  S,  &  M.  S.  R.  Co,  496 

People  ex  ret,  v.  Ryder  (58  Hun.  407), 
reversed.     People  ex  ret.  v.  Rydin; 

500 

Hagar  v.  Reclamation  District  (111 
U.  S.  701),  distinguished.  J/Jr- 
Laughlin  v.  Miller,  517 

Chrystal  v.  r.  cfe  B.  /?.  /?.  0>.  (52 
Hun,  55),  reversed.  Chrystal  v. 
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ruled.    In  re  McGatcan.  530 
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ruled.    In  re  McGowan.  530 
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tinguishetl.      Ilamer   v.   Sidicay. 
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Belknap  v.  Bender  (75  N.  Y  446), 
distinguished.     Earner  v.  Sidway 

547 

Berry  v.  Brmen  (107  N.  Y.  659),  dis 
tinguished.      Hainer   v.    Sidway. 

547 

Beaumont  v.  J2m»w  (Shirley's  L,  C.  6), 
distinguished.    Hamer  v.  Sidway. 

548 

Fbrter^d  v.  ^/^^  (47  Miss.  165), 
distinguished.    Hamer  v.  Sidway, 

548 

i>Mttrf/  V.  TTi&ew  (9  Barb.  487),  dis- 
tinguished.     Hamer   v.    Sidway 

548 

i/i  r«  FfK»«r  V.  Tr<i7T«n  (104  N.  Y 
192),  distinguished.  Hamer  v.  /Std- 
way.  548 

VanderMlt  v.  Schreyer  (91  N.  Y.  392), 
distinguished.    Hamer  v.  Sidway. 

548 

Bobinson  ▼.  ,7<j«>f«  (116  N.  Y.  40), 
distinguished.    Hamer  v.  Sidieay. 

548 

iSm/?  V.  Henriquez  (18  Wend,  240) 
distinguished.  Kiwwer  v.  C7.  JV. 
jBanA*.  562 

Mdckie  v.  Cairns  (5  Cow.  547)  distin- 
guished.   Knower  v.  (7.  ^'^  -BawA; 

564 

TTatY  V.  FiiiY  (4  N.  Y.  95)  distin 
guished.    Pricey.  Pries.  599 

Ji>n^«  V.  .Zocfcr  (29  Hun,  55l;  32  id. 
280;  87  id.  228),  distinguished. 
Price  V.  Price.  600. 

Broibrr  v.  Bowers  (1  Abb.  Ct.  App, 
Dec.  214),  distinguished.  Pricey. 
Price.  600 

(?n;i?f;i  V.  ^7iA»  (37  N.  Y.  621),  dis- 
tinguished.    Price  V.  Price.      600 

St.  Peter  v.  Benison  (58  N.  Y.  416), 
distinguished .  Atwaier  v.  TYustee», 
etc,  610 

Piimpelly  v.  Gfr<:^?i  £^y  Co.  (13  Wall. 
166),  distinguished.  Aiwater  v. 
Trustees,  etc.  610 

<8^yfA  V.  ifrOx?;  (22  Hun,  595),  dis- 
tinguished.    Muhlkcr  y.  Pupj^ert. 
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Beadieston  v.  Beadleston*  (108  N.  Y. 
402),  distinguished.  Pereival  v. 
Perciml.  638 

(?«M>i  V.  jifayor,  6f<;.  (112  N.  Y.  223). 
distinguished.  Riordan  v.  Ocea/i 
>S'.  S.  Co.  657 


CAUSE  OF  ACTION. 

Certain  town  assessors,  not  knowing 
of  the  repeal,  by  the  act  of  1872 
(Chap.  355.  Laws  of  1872),  of  the 
provision  of  the  Revised  Statutes 
(1  R,  8.  389,  §  4,  as  amended  by 
chap.  287,  Laws  of  1871)  directing 
that  a  farm  or  lot  lying  in  two 
towns  or  wards  shall,  if  occupied, 
be  assessed  in  the  town  or  lot  where 
the  occupant  resides,  assessed  a 
farm  owned  and  occupied  bv  plain* 
tiff  as  so  prescribed,  and  the  com- 
missioner of  highways  of  the  town, 
in  making  his  assessment  for  high • 
way  labor,  assessed  plaintiff  for 
highway  labor  on  his  whole  farm 
in  compli.<ince  with  the  provision 
of  the  statute  (1  R.  S.  506,  §  24) 
requiring  him  to  make  his  appor- 
tionment upon  real  estate  ' '  as  the 
same  shall  appear  upon  the  last  as- 
sessment-roll of  the  town. "  Plain- 
tiff worked  out  the  tax  at  the 
demand  of  the  overseer  of  the  high- 
ways, but  protested  against  its 
legality.  //^-M,  that  an  action  was 
not  maintainable  against  the  com- 
missioner to  recover  the  value  of 
the  labor  so  rendered  by  plaintiff; 
as  that  officer  had  jurisdiction  to 
assess  plaintiff  and  simply  obeyed 
the  command  of  a  valid  statute. 
Hampton  v.  Hamsher.  634 

When  action  not  maintainable 

to  recowr  bark  Tnoney  paid  in  satisfa4i- 
tion  of  an  illegal  assessment  for  a  local 
impracement. 

See  Pooley  v.  City  of  Bvffalo.    206 

See  Bond. 

Commissioners  op  Highways. 
Creditor's  Suit. 
Negligence. 
Partnership. 
Telegraph  Companies. 


CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  not  accom- 
panied by  immediate  delivery  or 
followed  by  an  actual  or  contin- 
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ued  change  of  possession  of  the 
chattels  mortgaged,  and  which 
was  executed  upon  an  agreement 
tliat  the  mortgagor  may  remain 
in  possession  and  sell  the  property 
and  use  the  avails  in  substantially 
the  same  manner  as  before  the  exe- 
cution of  the  mortgage,  is  void  as 
against  the  creditors  of  the  mort- 
gagor.    Mandcrillc  v.  Atei'y.     376 

2.  The  term  "creditors  "  includes  all 
persons  who  were  such  while  the 
chattels  remained  in  the  possession 
of  the  mortgaj^or  u/ider  the  agree- 
ment, and  tiieir  rights  are  not  af- 
fected by  the  fact  that  they  did 
not  obtain  judgment  or  a  specific 
lien  until  after  delivery  of  the  prop- 
erty to  the  mortgagee.  Id. 

8.  The  right  of  the  creditor  to  collect 
his  debt  out  of  the  mortgaged  chat- 
tels may  not  be  defeated  by  the 
mortgagee,  simply  by  selling  the 
property.  Jd. 

4.  An  assent  by  a  creditor  to  such 
an  arrangement  between  the  mort- 
gagor and  mortgagee,  which  would 
preclude  him  from  asserting  his 
rights  as  a  creditor  against  the 
mortgaged  property,  must  be  such 
as  to  create  against  him  an  equit- 
able estoppel,  or  it  must  exist  in 
agreement  supported  by  a  valid 
consideration.  Jd. 

B.  Where  an  alleged  assent  was  made 
upon  condition  that  the  mortgagor 
should  return  to  the  creditor  a  por- 
tion of  the  goods  purchased  of 
him,  the  purchase- price  for  which 
constituted  the  inaebtedness,  and 
would  make  payments  to  the  mort- 
gagee, neither  of  which  conditions 
were  complied  with,  held,  that 
there  was  no  consideration  for  the 
assent;  and  so,  it  was  not  binding. 

A 

6.  A  creditor  may  not  be  deprived  of 
his  legal  right  to  attack  a  chattel 
mortgage  as  fraudulent  by  an 
agreement  made  with  his  agent, 
waiving  or  surrendering  such 
right,  without  evidence  that  he 
knew  of  the  defect  in  the  mort- 
gage, and  had  authorized  the  agent 
to  make  the  agreement,  or  had  ac- 
quiesced in  it  when  made.         Id. 

7.  Although  the  mortgagee  may  pos- 
sess an  honest  claim,   he  cannot 


retain,  as  against  a  pursuing  cred- 
itor, property  obtained  by  him 
under  his  mortgage  if  it  is  "fraud- 
ulent; and  although  he  took  and 
sold  the  property  by  virtue  of  the 
mortgage  before  any  lien  was  ob- 
tained thereon  by  the  creditor  he 
may  be  compelled  by  the  latter  to 
refund  the  proceeds;  the  mortgage 
being  void,  all  proceedings  under 
it  are  void.  Id. 

8.  In  an  action  brought  by  a  receiver 
appointed  in  supplementary  pro- 
ceedings to  have  two  chattel  mort- 
gages covering  the  same  property 
executed  by  the  debtor  set  aside  as 
fraudulent,  and  to  compel  the  de- 
fendant A.,  the  mortgagee  in  one 
of  the  mortgages  and  the  assignor 
of  the  other,  to  account  for  and 
pay  over  the  proceeds  of  sale  of 
the  mortgaged  property,  A. 
pleaded  the  pendency  of  a  former 
suit  in  bar.  That  was  an  action 
brought  by  A.  to  recover  posses- 
sion of  the  property  which  had 
been  levied  upon  under  an  attach- 
ment issued  m  favor  of  the  judg- 
ment creditor  against  the  debtor. 
Defendant  in  that  action  justified 
under  the  attachment,  and  alleged 
"that  any  transfer  of  said  goioda 
to  the  plaintiff  was  in  fraud  of 
creditors  and  void  "  The  judg- 
ment therein  decided  that  A.  was 
the  owner  and  entitled  to  the  pos- 
session of  the  property.  This  judg- 
ment was  reversed  on  appeal,  and 
the  action  was  still  pending.  One 
of  the  mortgages  was  shown  to  be 
fraudulent  and  void.  Beld,  that  the 
pending  of  the  former  action  was 
not  a  bar  to  a  recovery  of  the  pro- 
ceeds of  the  property  sold  to  sat- 
isfy the  void  mortgage;  that  to 
establish  his  right  to  recover  in 
that  action,  A.  was  only  required 
to  prove  one  valid  mortgage  and 
so,  that  the  invalidity  of  the  other 
was  not  necessarily  involved.    Id, 


CLAIM  AND  DELIVERY  OP 
PERSONAL  PROPERTY. 

JSee  REPLE\^N. 


CLOUD  ON  TITLE. 

1.  It  seems  that  when  the  alle^ped 
illegality  upon  which  relief  against 
an  assessment  is  founded  is  patent 
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upon  the  record  on  which  the  per 
son  claiming  under  it  must  rely  to 
support  his  claim,  the  owner  of 
the  land  is  not  entitled  to  affirm- 
ative relief  to  remove  it,  as  in  the 
legal  sense  it  is  not  a  cloud  upon 
the  title  or  prejudicial  to  him. 
PooUy  V.  City  of  Buffalo.  206 

2.  So  also,  although  the  infirmitj 
may  not  appear  on  the  record,  if 
the  claimant  cannot  establish  his 
claim  without  developing  the  de- 
fect which  will  defeat  it,  the  owner 
of  the  land  cannot  have  affirmative 
relief.  Id. 

3.  litems,  however,  where  the  char- 
ter of  a  municipality  provides  that 
it  shall  be  presumed  that  every 
assessment  maac  is  *'  valid  and 
regular,  and  that  all  the  steps  and 
proceedings  required  by  law  were 
taken  and 'had  until  the  contrary 
shall  be  made  to  appear,"  this  pre- 
sumption entitles  a  person  whose 
land  is  assessed  to  relief,  when  the 
illegality  of  the  assessment  is 
shown,  and  it  rests  in  something 
de  hors  the  record.  Id. 
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COMMISSIONERS  OF  HIGH- 
WAYS. 

Certain  town  asses.sors,  not  knowing 
of  the  repeal,  bv  the  act  of  1872 
(Chap.  355,  Laws  of  1872),  of  the 
provision  of  the  Revised  Statutes 
(1  R.  S.  38: ,  $i  4,  as  amended  by 
chap.  287,  Laws  of  1871)  directing 
that  a  farm  or  lot  lying  in  two 
towns  or  wards  shall,  if  occupied, 
be  asses.sed  in  the  town  or  l(.t 
where  the  occupant  resides,  as- 
sessed a  farm  owned  and  occupied 
by  plaintiff  as  so  prescribed,  and 
the  commissioner  of  hierhways  of 
the  town,  in  making  liis  assess- 
ment for  highway  labor,  assessed 
plaintiff  for  highwav  labor  on  his 
whole  farm  in  compliance  with  the 
provision  of  the  statute  (1  R.  S. 
506,  g  24)  requiring  him  to  make 
his  apportionment  upon  real  es- 
tate **as  the  same  shall  appear 
upon  the  last  assessment-roll  of 
the  town."  Plaintiff  worked  out 
the  tax  at  the  demand  of  the  over- 
seer of  the  highways,  but  pro- 
tested against  its  legality.  Held, 
that  an  action  was  not  maintain- 
able against  the  commissioner  to 
recover  the  value  of  the  labor  so 
rendered  by  plaintiff;  as  that 
officer  had  iunsdiction  to  assess 
plaintiff  ana  simply  obeyed  the 
command  of  a  valid  'statute. 
Hampton  v.  Hamsfier  634 


COMMON  CARRIER. 
See  Railroad  Couporations. 

CONFLICT  OF  LAWS. 

As  under  lawi  of  Connecticut, 

real  estate  not  in  that  state  is  exempt 
from  the  operation  of  an  assiffnment 
for  tlie  benefit  of  creditors,  an  assigns 
under  such  an  assignment  made  in 
tJuit  state  cannot  as  represejttative  of 
creditors  bring  an  action  in  this  state 
under  the  act  of  1858  (Chap.  314, 
Fmics  of  1858).  to  reach  la  fids  situate 
he'rc  fraudulently  conveyed  by  his  a^ 
signor.  (FohiiErrr,  Ch.J.,d%sseniing.) 

See  N.  Tr.  Bank  v.  Wetmore.    244 

CONSIDERATION. 

While  the  payment  of  a  sum  less 
than  the  amount  of  a  liquidated 
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debt,  under  an  agreement  of  the 
creditor  to  accept  the  same  in  sat- 
isfaction of  the  debt,  forms  no  bar 
to  the  recovery  of  the  balance,  if 
there  be  some  additional  benefit  or 
legal  possibility  of  benefit  to  the 
creditor,  this  will  be  a  sufficient 
consideration  to  support  an  agree- 
ment to  accept  the  lesser  sum  in 
full  payment.     Jaffray  v.  Davis. 

164 

CONSTITUTION. 

f  Where  defendant,  while  engaged  in 
building  a  bridge,  in  pursuance  of 
statutory  authority,  erected  a 
coffer-dam  in  the  outlet  of  a  lake, 
which  was  necessary  for  the  work, 
which  obstructed  the  flow  of  the 
water  from  the  lake  and  caused  it 
to  remain  on  plaintiff's  land,  and 
substantially  depriyed  him  of  its 
beneficial  use  for  one  season,  Juld, 
it  appearing  that  the  work  was 
properly  and  expeditiously  done, 
that  defendant  was  not  liable  for 
the  damages;  that  there  was  not  a 
taking  of  plaintiff's  property 
within  the  meaning  of  the  con- 
stitutional provision  prohibiting 
such  taking  without  compensa- 
tion.      Atwater   v.    Trustees,  etc. 

602 

CONSTITUTIONAL  LAW. 

1.  While  the  legislature  has  power 
to  change  rules  of  evidence  and  to 
provide  other  and  new  remedies, 
laws  of  this  character,  intended  to 
have  a  retroactive  operation,  must 
be  strictly  construed,  especially  in 
so  far  as  they  provide  for  the  vest- 
ing of  property.  People  ex  rel.  v. 
Hyder,  500 

2.  The  provision  of  said  Code  (§  1582, 
as  amended  by  chap.  39,  Laws  of 
1889),  authorizing  the  Special 
Term  in  an  action  for  partition,  in 
which  a  portion  of  the  proceeds  of 
a  sale  has  been  paid  into  court  or 
deposited  with  the  county  treas- 
urer for  unknown  heirs  and 
twenty-five  years  have  elapsed 
without  any  claim  being  made 
therefor  by  any  person  entitled 
thereto,  "  to  decree  that  such  un- 
claimed portion  of  such  proceeds 
was  vested  at  the  time  of  such  pay- 
ment in  the.  known  lit'irs  of  the 


common  ancestor  of  such  unknown 
heirs  and  their  heirs  and  assigns," 
is  unconstitutioiial,  as  it  authorizea 
the  court  to  divest  unknown  heirs 
who  may  exist  and  who  are  not 
presumed  to  be  dead,  and  to  vest 
other  and  different  persons  with 
said  fund,  and  thus  deprives  per- 
sons of  their  property  without  due 
process  of  law.  Id, 

CONSTRUCTION. 

1.  The  primary  rule  for  the  interpre- 
tation of  a  covenant,  as  well  as 
other  contracts,  is  to  gather  the 
intention  of  the  parties  from  the 
words,  by  reading  not  simply  a 
single  clause,  but  the  entire  con- 
text, and,  where  the  meaning  is 
doubtful,  by  consir'ering  such  sur- 
rounding circumstances  as  they 
are  presumed  to  have  considered. 
Clark  V.  Dewe.  120 

2.  It  seems  that  general  words,  fol- 
lowing an  enumeration  of  articles 
in  the  residuary  clause  of  a  will, 
are  to  be  given  the  broadest  and 
most  comprehensive  meaning  of 
which  they  are  susceptible,  in  order 
to  prevent  intestacy  as  to  any  por- 
tion of  the  testatoi^s  estate.  In  re 
Beynolds.  388 

3.  Except,  however,  in  a  residuary 
clause  or  where  the  will  contains 
no  such  clause,  when  certain  things 
are  named  in  a  devise  or  bequest, 
followed  by  a  phrase,  which  need 
not,  but  may  be,  construed  to  in- 
clude other  articles,  it  will  be  con- 
fined to  articles  of  the  same  general 
character    as    those    enumerated. 

Id. 

4.  While  the  legislature  has  power 
to  change  rules  of  evidencs  and  to 
provide  other  and  new  remedies, 
laws  of  this  character,  intended  to 
have  a  retroactive  operation,  must 
be  strictly  construed,  especially  in 
so  far  as  they  provide  for  the  vest- 
ing of  property.  People  ex  rel.  v. 
Byder.  500 

CONTRACT. 

1.  In  an  action  brought  to  recover 
damages  for  the  death  of  B.,  plain- 
tiff's  intestate,   who   was   killed 
while  traveling  in  an  express  car  * 
in  one  of  defendant's  trains,  by  an 
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accident,  caused  by  defendant's 
negligence,  it  appeared  that  B.,  at 
the  time  of  his  deatli,  was  in  the 
employ  of  the  U.  S.  Express  Com- 
pany,  as  messenger;  that  said  com- 
pany had  entered  into  a  contract 
with  a  railway  company,  to  the 
rights  and  duties  of  which  the  de- 
fendant had  succeeded,  by  which 
said  railway  company  agreed  to 
transport  the  messengers  of  the 
express  company  and  certain  speci- 
fied property  free  of  charge;  the 
latter  assummg  all  transportation 
risks  and  other  liabilities  arising  in 
respect  thereof,  and  agreeing  to 
indemnify  and  protect  the  former 
therefrom.  The  responsibility  of 
the  railway  company  in  transport- 
ing express  freight  was  limited  to 
cases  of  negligence,  it,  "in  no 
event,  whether  of  negligence  or 
otherwise,"  to  be  responsible  for 
property  ''C4irried  by  the  railway 
company  free  of  charge."  There 
was  no  evidence  that  B.  had  any 
knowledge  or  information  of  the 
provisions  of  the  contract.  HM, 
that  defendant  was  liable;  thatB. 
was  a  passenger  and  could  not, 
without  his  knowletlge  or  consent, 
be  chargeable  with  the  stipulations 
in  the  contract.  Bretcer  v.  N.  Y. , 
L,  E.  d  W.  R  R.  Co.  59 

2.  It  seems  that,  as  the  contract  be- 
tween the  companies  did  not  pur- 
port to  relieve  the  defendant  from 
Its  duty  to  exercise  due  care  for 
the  protection  of  the  messenger, 
whatever  right  it  could  claim  to 
relief  from  the  consequences  of  its 
Hegligence  in  that  respect  arose  by 
way  of  indemnity  upon  the  stipu- 
lation of  the    express  company. 

8.  Plaintiff  entered  into  a  contract 
with  the  defendants  for  the  sale  to 
them  of  certain  shares  of  stock  of 
a  railroad  company  owned  by  him, 
by  the  terms  of  which  defendants 
agreed  to  pay  him,  on  delivery  of 
the  shares,  a  price  specified  per 
share,  and  in  case  any  other  person 
had  been  or  should  be  paid  by  or 
on  account  of  the  defendants,  or 
either  of  them,  any  higher  price 
per  share  for  any  of  the  stock  of 
said  rail/oad  company,  that  de- 
fendants would  pay  to  plaintiff  on 
demand,  in  addition  to  the  amount 
80  to  be  paid  to  him  on  delivery, 


the  difference  between  that  amount 
and  the  highest  price  paid  to 
others.  In  an  action  upon  the  con 
tract  plaintiff  gave  evidence  to  the 
effect  that  a  corporation  was  organ- 
ized for  the  purpose  of  construct- 
ing the.  railroad  in  which  defend- 
ants were  the  principal  stock- 
holders; that  certain  owners  of 
stock  of  said  rtfilroad  company 
brought  actions  against  said  cor- 
poration and  the  defendants  and 
others,  to  recover  moneys  belong- 
ing to  the  railroad  company  alleg^l 
to  have  been  misappropriated  by 
the  officers  of  said  corporation,  and 
for  other  relief;  that  said  actions 
were  settled  by  the  construction 
company;  that  it  paid  to  one  B., 
who  brought  one  of  said  actions 
and  who  was  owner  of  200  shares 
of  the  railroad  stock,  the  sum  of 
$85,000  in  settlement  of  his  suit, 
it  taking  a  transfer  of  his  stock. 
It  did  not  appear  that  in  the  settle- 
ment made  anything  was  said  in 
reference  to  the  amount  to  be 
allowed  or  paid  for  the  stock. 
Held,  that  this  was  not  a  sale 
within  the  meaning  of  the  con- 
tract; that  it  contemplated  the 
voluntary  purchase  of  stock  by  the 
defendants,  and  not  the  amount 
paid  in  the  compromise  of  an 
action;  and  so,  that  the  evidence 
furnished  no  basis  upon  which  a 
verdict  for  the  plaintiff  could  have 
been  entered.  Steioart  v.  Bunting- 
ton.  127 

4.  Although  a  court  of  equity  will 
not,  as  a  general  rule,  lend  its  aid 
to  either  of  the  parties  to  an  illegal 
contract,  by  enforcing  its  execution 
or  rescinding  it,  when  the  parties 
are  not  equally  guilty,  and  when 
the  public  interest  is  advanced  by 
allowing  the  more  excusable  of  the 
two  to  sue  for  relief,  the  courts 
will  take  cognizance  of  an  action 
for  that  purpose,  and  will  grant 
relief  by  setting  aside  the  contract 
and  restoring  the  injured  party  to 
his  original  position.  J^uvai  v. 
Wellman.  156 

5.  To  establish  a  defense  in  such  aa 
action,  it  is  not  sufficient  for  de- 
fendant to  show  merely  that  the 
plaintiff  is  particeps  enminis,  but 
it  must  appear  that  they  were  in 
pari  delicto,  unless  the  contract  be 
malum  in  se,  Id» 
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6.  In  an  action  to  recover  back  money 
paid  by  plaintiff  to  defendant,  who 
carried  on  a  business  known  as  *'  a 
matrimonial  bureau,"  on  an  agree- 
ment by  him  to  procure  a  husband 
for  her,  he  to  return  the  money 
paid  on  a  day  named,  if  at  that 
time  she  was  willing  to  give  up  all 
acquaintance  with  gentlemen  in- 
troduced to  her  by  defendant,  there 
was  no  evidence  of  actual  over- 
persuasion  or  undue  influence. 
The  court  held,  as  a  legal  conclu- 
sion, that  the  contract  was  illegal, 
and  that  the  parties  to  it  were  equal 
in  guilt,  and  directed  a  verdict  for 
defendant.  Held,  error;  that  while 
the  contract  was  illegal,  at  most  the 
inferences  to  be  drawn  from  the 
facts  as  to  the  equity  of  guilt  were 
for  the  jury.  Id. 

7.  It  Heerns  that  the  business  of  pro- 
moting marriages  is  against  the 
policy  of  the  law  and  public  inter- 
est, and  the  courts  will  aid  a  party 
who  has  patronized  such  a  business 
by  relieving  him  or  her  from  all 
contracts  made,  and  will  grant  res- 
titution of  any  money  paid  or  pro 
erty  transferred. 

8.  It  seem^  also  that  contracts  by  one 
party  to  procure,  for  a  considera- 
tion, a  husband  or  wife  for  the 
other,  are  considered  as  fraudulent 
in  their  character,  and  the  party 
paying  the  consideration  w^ill  be 
regarded  as  under  a  species  of  im- 
position or  undue  influence.       Id. 

9.  While  the  payment  of  a  sum  less 
than  the  amount  of  a  liquidated 
debt,  under  an  agreement  of  the 
creditor  to  accept  the  same  in 
satisfaction  of  the  debt,  forms 
no  bar  to  the  recovery  of  the  bal- 
ance, if  there  be  some  additional 
benefit  or  legal  possibility  of  bene- 
fit to  the  creditor,  this  will  be  a 
Buflicient  consideration  to  support 
an  agreement  to  accept  the  lesser 
sum  m  full  payment.  Jafrai/v. 
DariM.  "  164 

10.  Where,  therefore,  one  indebted 
on  an  open  book  account  gave  to 
his  creditor  his  promissory  notes 
for  one-half  of  his  debt,  secured  by 
a  chattel  mortgage,  lUKleran  agree- 
ment with  the  creditor  that  he 
would  accept  the  same  in  full  sat- 
Lsf:ution  and  discharge  of  the  debt. 


and  the  debtor  paid  the  notes  as 
they  became  due  and  the  creditor 
satisfied  the  mortgage,  held,  that 
the  new  agreement  was  valid  and 
supported  by  a  suflScient  consid- 
eration; and*  so,  an  action  could 
not  be  maintained  to  recover  the 
balance  of  the  debt.  Id. 

11.  Plaintiff,  who  had  been  for  a 
number  of  years  a  traveling  sales- 
man over  a  certain  route,  and  who 
had  been  in  defendant's  employ 
under  an  oral  agreement  to  sell  its 
goods  on  commission,  he  to  have 
the  exclusive  right  to  sell  over  that 
route  without  interference  by  the 
company  or  its  salesmen,  entered 
into  a  written  agreement  with  it 
by  which  he  agreed  to  travel  over 
said  route,  which  was  termed  in 
the  contract  "his  route,"  at  least 
six  times  a  year,  representing  and 
selling  defendant's  goods  and  sell- 
ing no  other  goods  to  conflict  with 
them;  defendant  agreed  to  pay  him 
for  his  services  a  commission  on  all 
orders  accepted  from  fMna  fide  pur- 
chasers, the  commission  on  new- 
trade  to  be  double  that  allowed  on 
the  regular  trade.  Plaintiff  en- 
tered upon  his  duties  under  the 
agreement  and  continued  to  dis- 
charge them  until  the  agreement 
was  terminated.  In  an  action  to 
recover  commisssions  unpaid,  it 
appeared  that  some  of  the  orders 
accepted  by  the  defendant  came 
directly  to  it  from  the  persons 
making  them  and  some  were  taken 
by  other  employes  of  the  company, 
also  that  orders  were  received  from 
responsible  parties  which  were  not 
accepted  by  defendant.  The  ref- 
eree allowed  plaintiff  commissions 
on  all  accepted  orders  made  bv 
parties  on  the  line  of  his  route  with 
certain  exceptions  specified  in  the 
contract,  and  also  upon  such  un- 
accepted orders.  Held,  no  error; 
that  the  commissions  were  not  lim- 
ited to  orders  obtained  and  re- 
ceived by  plaintiff;  and  that  de- 
fendant had  no  right  arbitrarily 
and  without  cause  to  reject  orders 
from  bona  fide  purchasers.  Taylor 
V.  Morgan' 9  Sons  Co.  184 

12.  Plaintiff,  who  was  entitled  to  a 
share  in  the  estate  of  C,  presented 
a  claim  against  his  executor  B.  for 
the  alleged  negligent  failure  of 
the  latter  to  rent  certain  real  prop- 
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•erty  belonging  to  said  estate.  In 
consideration  of  the  payment  to  her 
b^  B.  of  her  share  in  the  estate  and 
his  parol  agreement  that  he  would 
leave  her  a  share  of  his  own  estate, 
«qual  to  that  he  should  leave  H. 
and  K.,  and  that  it  would  amount 
to  more  than  sufficient  to  com- 
pensate lier  for  any  loss  she  had 
sustained,  plaintiff  conveyed  to  B. 
her  interest  in  the  estate  and  exe- 
cuted a  written  release  of  all  claims 
against  B.  on  account  of  the  loss 
of  rent.  B.  died,  leaving  a  will, 
by  which  he  gave  to  H.,  K.  and 
plaintiff  $1,000  each;  his  residuary 
estate  he  directed  to  be  distributed 
according  to  law.  H.  and  K.  took 
each  a  one-twelfth  interest  in  said 
residue.  In  an  action  against  B.'s 
executors  to  recover  damages  for 
an  alleged  breach  of  the  parol 
agreement,  held,  that  the  release 
of  the  claim  for  rents  was  a  good 
consideration  therefor;  that  it  was 
not  necessary  for  plaintiff  to  show 
that  B.  had  been  negligent  in  not 
renting  the  property,  or  that  a 
valid  claim  existed  against  him 
for  the  loss  of  the  rents.  Andretra 
V.  Breipster.  433 

13.  Also  held,  that  the  written  re- 
lease was  not  the  repository  of 
the  whole  agreement  between  the 
parties,  but  simply  a  part  of  it. 
hence  plaintiff  was"  not  precluded 
thereby  from  proving  the  other 
part  under  the  rule  excluding  parol 
evidence  tending  to  vary  or  con- 
tradict a  written  contract.  Id. 

14.  The  trial  court,  at  defendant's 
request,  charged  the  jury  that  the 
only  agreement  they  could  find 
was  that  B.  had  agreed  to  leave 
plaintiff  by  his  will  a  share  of  his 
estate  equal  to  that  which  he 
should  leave  H.  and  K.  This  was 
not  excepted  to.  The  court,  how- 
ever, refused  to  charge  that  plain- 
tiff could  not  recover  more  than 
an  amount  to  which,  under  the 
will,  H.  and  K.  were  entitled; 
but  charged  that  she  could  re- 
cover, irrespective  of  what  H.  and 
K.  received,  the  amount  of  her 
•claim  for  lost  rent,  with  interest. 
A  verdict  was  rendered  for  the 
full  amount  of  the  claim.  The 
General  Term  modified  the  verdict 
by  allowing,  in  case  plaintiff 
should    by     stipulation    consent 
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thereto,  a  recovery  for  an  amount 
equal  to  one-third  of  the  residuary 
estate  with  interest.  Held,  that 
both  rulings  were  error.  Jd. 

15.  S.,  defendant's  testator,  agreed 
with  W.,  his  nephew,  plaintiff's 
assignor,  that  if  he  would  refrain 
from  drinking  liquor,  using  to- 
bacco, swearing  and  playing  cards 
or  billiards  for  money  until  he 
should  become  twenty -one  years  of 
age  he  would  pay  him  $5,000.  W. 
performed  his  part  of  the  agree- 
ment; he  became  of  age  in  1875, 
Soon  thereafter  he  wrote  to  S. 
advising  him  of  such  performance, 
stating  that  the  sum  specified  was 
due  him,  and  asking  payment.  S. 
replied  admitting  the  agreement 
and  the  performance  and  stating 
that  he  had  the  money  in  bank, 
set  apart,  which  he  proposed  to 
hold  for  W.  until  the  latter  was 
capable  of  taking  care  of  it.  It 
was  thereupon  agreed  between  the 
parties  that  the  money  should 
remain  in  the  hands  of  S.  on 
interest.  In  an  action  upon  the 
agreement,  held,  that  it  was 
founded  upon  a  good  consider- 
ation and  was  valid  and  enforce- 
able.    Hamer  v.  Sidicay.  538 

16.  It  is  not  essential  in  order  to 
make  out  a  good  consideration  for 
a  promise  to  show  that  the  prom- 
isor was  benefited  or  the  promisee 
injured;  a  waiver  on  the  part  of 
the  latter  of  a  legal  right  is  suffi- 
cient. Id, 

17.  8.  died  in  1887  without  ha  vine 
paid  any  portion  of  the  sum  agreed 
upon.  Held,  that  under  tlie  agree- 
ment made  in  1875,  the  relation  of 
the  parties  thereafter  was  not  that 
of  debtor  and  creditor,  but  of 
trustee  and  cestvi  qve  trvst;  and 
that,  therefore,  the  claim  was  not 
barred  by  the  Statute  of  Limita- 
tions. Id. 

18.  Plaintiff  contracted  to  perform 
certain  work  for  defendant,  and 
to  finish  the  same  at  a  time  speci- 
fied. The  contract  fixed  a  sum  as 
damages  for  each  day  the  work 
remained  unfinished  beyond  that 
specified.  In  an  action  upon  the 
contract  it  appeared  that  there 
had  been  a  substantial  breach  of 
the   contract  on  plaintiff's  part. 
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such  as  to  entitle  defendant  to  be 
relieved  from  its  obligations.  Htld, 
the  latter  could  not  repudiate  the 
contract  for  the  purpose  of  bar- 
ring plaintiff's  claim  for  his  work, 
and  at  the  same  time  seek  to  make 
it  effectual  for  the  recovery  of 
damages  for  Its  breach;  and  as  it 
appeared  that  the  amount  of  work 
done  by  plaintiff  exceeded  the 
amount  of  damages,  that  a  judg- 
ment dismissing  the  complaint  and 
awarding  de^ndant  the  full 
amount  of  damages  was  error. 
Lennan  v.  Smith,  578 

19.  It  seems  that  if  it  had  appeared 
that  the  damages  exceeded  the 
price  or  value  of  the  work  done  by 
plaintiff,  defendant  would  have 
been  entitled  to  judgment  for  the 
excess.  Id. 

See  Covenant. 

Limitation  op  Actions. 

Sales. 

Statute  of  Frauds. 


CONVERSION  (EQUITABLE). 
See  Equitable  Conversion. 


CORPORATIONS. 

1.  It  seems  that  jurisdiction  to  ap- 
point a  receiver  of  a  corporation 
upon  its  dissolution  is  wholly  stat- 
utory. Such  a  receiver  is  the  rep- 
resentative of  the  corporate  body 
and  in  this  state  he  is  vested  with 
the  title  to  and  is  made  trustee  of 
the  corporate  property,  and  for  the 
purpose  of  administering  thereon 
and  winding  up  the  affairs  of  the 
corporation,  he  succeeds  to  its 
powers  and  franchises  and  pos- 
sesses generally  all  the  powers  and 
authority  conferred  by  statute 
upon  tlie  assignees  of  insolvent 
debtors.     Dfckh'w.  Gardner.     834 

2.  The  power,  however,  of  appoint- 
ing a  receiver,  pendents  lite,  is  in- 
cidental to  the  jurisdiction  of  a 
court  of  equity.  Such  a  receiver 
is  a  mere  temporary  officer  of  the 
court;  he  does  not  possess  the 
power  of  a  permanent  receiver  or 
any  legal  power  except  such  as  is 
speciflciilly  conferred  upon  him  by 
order  of  the  court;  his  functions 


are  limited  to  the  care  and  preserva- 
tion of  the  property  committed  to 
his  charge.  Id, 

3.  While  a  receiver  appointed  pend 
ente  lite,  in  an  action  to  foreclose  a 
railroad  mortgage,  is  charged  with 
the  duty  of  operating  the  road 
pending  the  action,  the  corporation 
is  not  dissolved  by  the  appoint- 
ment; the  receiver  does  not  repre- 
sent the  c:)rporation  in  its  indi- 
vidual or  personal  character,  or 
supercede  it  in  the  exercise  of  ita 
corporate  powers,  except  so  far  as 
the  mortgap;ed  property  is  con- 
cerned, and  m  every  respect  except 
the  possession  and  management  of 
the  mortgaged  property  the  corpo- 
ration is  free  to  exercise  its  fran- 
chises. Id, 

4.  A  corporation  is  bound  to  carry  on 
its  business  under  a  proper  system 
and  under  reasonable  rules  and 
regulations,  and  if,  through  a  fail- 
ure to  establish  such  system  or  ta 
mak^^  such  rules,  a  servant  is  in- 
jured, the  corporation  is  liable. 
Ford  V.  L.  S.  dt  M.  S.  R.  Co.     49a 

iSJptf  Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 
Telegraph  Companies. 


COSTS. 


WTien 

\for  the  delay 


*  damages  by  way  of  costs 
(OxfoCir.  Pro.  §3251, 
sttbd.  5),  pivperly  aicardtdby  the  ()ourt 
of  Appeals  against  an  unsuccessful 
appellant. 

See  Jackson  v.   City  of  Rochester. 

624 

COUNTIES. 

i.  In  1871  the  town  of  I.  pursuant  to 
the  provisions  of  the  act  of  1866 
(Chap.  433,  Laws  of  1866),  issued 
its  bonds  in  aid  of  the  construction 
of  a  railrowl  through  the  town. 
The  state  and  county  taxes  col- 
lect<»d  from  the  railroad  company 
upon  the  assessed  valuation  of  its. 
property  in  the  town  from  the 
years  1^2  to  1887  were  paid  over 
to  the  county  treasurer,  who  used 
them  in  the  payment  of  state  taxes 
and  county  indebtedness,  and  no 
money  was  set  apart  by  him  as  a 
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sinking  fund  to  pay  the  bonds  so 
issued.  The  town  taxes  so  assessed 
and  collected  were  paid  over  to  the 
supervisor  of  the  town  and  used 
by  him  in  paying  town  expenses. 
Said  bonds  were  paid  by  the  town 
from  moneys  raised  by  general  tax 
on  property  in  the  town,  including 
that  of  the  railroad  company. 
Upon  a  case  submitted  under  the 
Code  of  Civil  Procedure  (§  1279), 
held,  that  the  town  was  entitled  to 
recover  of  the  county  the  amount 
of  the  state  and  county  taxes  so 
paid  to  the  county  treasurer  within 
six  years  prior  to  the  submission; 
and  that  the  failure  of  the  town  to 
pay  over  the  amount  of  town  taxes 
collected  from  the  railroad  com- 
pany did  not  establish  a  waiver  or 
constitute  an  estoppel.  Crawnin- 
MM  v.  Bd.  Suprs.  583 

2.  Also  Tield;  that  the  county  was  not 
entitled  to  have  the  stock  of  the 
railroad  company,  received  by  the 
town  in  exchange  for  its  bonds, 
sold  and  the  proceeds  applied  in 
payment  of  said  bonds;  that  the 
town  had  the  absolute  right  to 
have  the  sinking  fund  provided 
for  by  law  appli^  in  payment  of 
the  bonds  without  regard  to  the 
stock.  Id. 

COURTS. 

Se^  Appeal. 

General  Term. 
Surrogate's  Court. 


COVENANTS. 

1.  The  primary  rule  for  the  inter- 
pretation of  a  covenant,  as  well  as 
other  contracts,  is  to  gather  the 
intention  of  the  parties  from  the 
words,  by  reading  not  simply  a 
single  clause,  but  the  entire  con- 
text, and,  where  the  meaning  is 
doubtful,  by  considering  such  .nur- 
rounding  circumstances  as  thev 
are  presumed  to  have  considere(f. 
Clark  V.  Devoe.  120 

2.  A  deed  from  defendant  of  a  lot  in 
the  city  of  New  York,  after  recit- 
ing that  the  grantor  was  the  owner 
of  an  adjoining  lot,  contained  a 
covenant  on  his  part,  "  for  himself, 
his  heirs,  executors,  administrators 
and  assigns,  ♦  *  *  to  and  with 
the  said  party  of  the  second  part 


(the  grantee),  his  heirs,  executors, 
administrators  and  assigns,  that 
he  will  not  erect,  or  cause  to  be- 
erected,  on  said  lot  *  *  *  any 
building  which  shall  be  regarded 
as  a  nuisance,  or  which  shiall  be 
occupied  for  any  purpose  v/hich. 
may  render  it  a  nuisance."  Plain- 
tiff, through  various  mesne  con- 
veyances, has  acquired  title  to  the- 
lot  conveyed.  Defendant  con- 
veyed the  adjoining  lot  by  a  deed 
which  did  not  refer  to  said  cove- 
nant, and  contained  no  restriction 
or  limitation  upon  the  uses  to 
which  it  might  be  put.  Subse- 
quently a  biiilding  was  erected 
thereon  which  was  used  as  a  livery 
stable  so  as  to  constitute  a  nuis- 
ance. Defendant  neither  caused 
nor  permitted  the  nuisance.  In 
an  action  upon  the  covenant,  Md, 
that  it  was  personal  to  defendant, 
and  solely  against  his  own  acts; 
that  it  did  n  >t  make  him  liable  for 
the  acts  of  his  grantees  or  subse- 
quent owners;  and  so,  that  no 
cause  of  action  was  established 
against  him.  Id, 

3.  Covenants  of  seizin  and  of  right  to 
convey,  in  a  deed  of  real  estate  exe- 
cuted by  one  who  has  no  title,  are 
broken  by  the  delivery  of  the  deed 
and  become  clioses  in  action;  they 
do  not  run  with  the  land,  and  so, 
do  not  pass  to  subsequent  grantees, 
without  an  assignment  of  the  cause 
of  action.     Mygatt  v.  Coe.         212 

4.  Covenants  of  warranty  and  of 
quiet  enjoyment  entered  into 
jointly  by  the  owner  of  the  fee  and 
a  stninger  to  the  title,  who  do€'8 
not  assume  any  title  in  himself  or 
right  to  convey,  do  not  run  with 
the  land  as  against  the  stranger, 
and  are  not  available  in  favor  of  a 
subseciuent  grantee  who  holds  no 
as.sia:nment  of  the  cause  of  action 
arisfng  from  a  breach  of  the  cove- 
nants. (Bradley,  Haigut  and 
Brown,  JJ.,  dissenting.)  Id, 

5.  Defendant  and  his  wife  joined  in 
a  deed  of  real  estate  which  one  R. 
had  assumed  to  convey  to  her  and 
which  was  in  her  possession.  The 
deed  contained  a  joint  covenant,  on. 
the  part  of  defendant  and  his  wife,, 
that  she  was  lawfully  seized  of  an 
estate  in  fee,  also  joint  covenants  of 
warranty  and  of  quiet  enjoyment. 
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F.,  the  grantee,  entered  into  pos- 
session and  thereafter  executed  a 
mortgage  upon  the  premises. 
Subsequently  L.,  wlio  was  in  pos- 
session claiming  title  through 
various  mesne  conveyances  under 
said  deed,  was  ousted  from  the 
premises  under  a  judgment  in  an 
action  of  ejectment  brought  by 
persons  claiming  title  paramount 
to  that  conveyed  by  R.  to  def en  1- 
ant's  wife.  Thereafter  plaintiits, 
who  were  the  holders  of  said  mort- 
gage, foreclosed  the  same,  sold  and 
bid  in  the  premises  under  the  judg- 
ment in  the  foreclosure  suit. 
Upon  their  application  the  judg- 
ment of  ejectment  was  opened  and 
they  were  allowed  to  come  in  and 
defend,  but  failed  in  their  defense 
and  judgment  was  entered  against 
them;  they  never  at  any  time  had 
possession  of  the  premises.  In  an 
action  brought  by  them  upon  the 
covenants  in  the  deed  to  recover 
the  amount  of  the  mortgage,  held 
(Bradley,  Haight  and  Browts', 
JJ.,  dissenting),  that  the  covenants 
did  not  run  with  the  land  as 
against  defendant  who  w^as  a 
stranger  to  the  title;  that  he  was 
not  estopped  from  claiming  that 
he  occupied  that  position;  and 
that,  therefore,  the  said  covenants 
were  not  available  against  him  in 
favor  of  plaintiffs,  no  assignment 
of  the  cause  of  action  arising  from 
the  breach  having  been  made  to 
them.  Id. 

6.  The  authorities  bearing  upon  the 
question  as  to  what  covenants  run 
with  land  collated  and  discussed. 

Id. 

7.  In  an  action  for  breach  of  a  cove- 
nant against  incumbrances  in  a 
deed  of  certain  premises  in  the  citv 
of  Brooklyn,  executed  by  defend- 
ant to  McL. ,  plaintiffs'  testator,  in 
1872,  it  appeared  that  prior  to  the 
execution  of  the  deed  the  street  in 
front  of  said  premises  had  been  im- 
proved pursuant  to  several  acts  of 
the  legislature  (Cliap.  385,  I>aw8  of 
1860;  chap.  299,  Laws  of  1861; 
-chap.  748.  Laws  of  1865;  chap. 
m5,  Laws  of  1867;  chap.  759, 
Laws  of  1869 ;  chap.  608,  Laws 
of  1870),  which  provided  among 
other  things  that,  after  the  com- 
pletion of  the  improvement, 
^150,000    of    its  cost  should    be 


''assessed  equally  upon  the  lands 
fronting  upon  said"  street,  and 
that  such  assessment,  * '  unless 
previously  paid,"  should,  with 
interest  thereon,  be  included  in 
the  annual  taxes  to  be  levied  upon 
such  lands,  and  one-twentieth  part 
of  such  assessment  be  levied  and 
collected  annually  for  tw^enty  suc- 
cessive years,  beginning  with  the 
year  aft«r  the  completion  of  the 
improvement.  No  provision  was 
made  for  notice  to  the  lot  owners; 
ror  was  a  method  prescribed  of 
asertaining  the  amounts  charge- 
able upon  the  different  parcels  of 
land.  The  improvement  was  com- 
pleted in  1870.  In  the  assessment - 
roll  for  that  year  the  sum  of  $550. 12 
was  designated  as  the  portion 
chargeable  to  the  lots  in  question 
and  the  installment  for  that  year 
was  included  with  other  taxes;*this 
was  paid  by  defendant;  also  the 
similar  installment  for  1871.  It 
did  not  appear  that  any  notice  or 
opportunity  to  be  heard  was  given 
to  the  property  owners  or  that  an 
assessment  of' the  amount  was  in 
fact  made  by  the  city  board  of  as- 
sessors. Plaintiffs  claimed  to  re- 
cover the  subsequent  installments 
paid  by  McL.  IMd,  that  the  bur- 
den was  upon  plaintiffs  to  prove 
that  the  assessment  had  been  made 
and  had  became  a  charge  or  incum- 
brance on  the  property  at  the  time 
of  the  conveyance;  that  as  the  de- 
termination of  the  amount  to  be 
assessed  upon  each  lot  was  left  by 
the  legislature  to  others, the  owners 
had  a  right  to  be  heard;  and,  there- 
fore, that  the  amount  chargeable 
upon  the  lots  in  question  was  not 
legally  ascertained  and  determined 
at  the  time  of  the  deliverv  of  the 
deed,  so  as  to  make  it  a  charge  or 
incumbrance  within  the  meaning 
of  the  covenant  and,  so,  that  the 
action  was  not  maintainable. 
McLougldin  v.  MiUer.  510 


CREDITOR'S  SUIT. 

1 .  While  the  recovery  of  a  j advent 
and  the  return  of  an  execution  is- 
sued thereon  unsatislied  are  essen- 
tial prerequisites  to  the  mainte- 
nance of  an  action  in  the  nature  of 
a  creditor's  bill  under  the  statute 
(2  R.  S.  173,  §  88;  Code  Civ.  Pro. 
§  1871),  and  while,  as  a  general 


INDEX. 


701 


thing,  the  same  rule  is  applied  to 
actions  in  equity,  having  in  their 
purpose  or  the  relief  sought  the 
nature  of  statutory  creditor's  bills, 
it  does  not  extend  so  far  as  to  deny 
to  a  creditor  the  interpc  sition  of  the 
equity  powers  of  the  court  where 
the  situation  is  such  as  to  render 
it  impossible  for  him  to  take  those 
preliminary  steps.  Nat,  Traden- 
jnen'g  Bank  v.  Wctmwe,  241 

2.  In  an  action  by  plaintiff,  as  a  cred- 
itor of  W.,  to  set  aside  as  fraudu- 
lent, a  deed  of  real  estate  made  by 
W.  to  his  wife  through  a  third  per- 
son, of  land  in  this  state,  it  ap- 
peared that  W.,  who  resided  m 
Connecticut,  having  become  in- 
solvent, made  an  assignment  for 
the  benefit  of  creditors  to  a  citizen 
of  that  state.  Plaintiif  brought 
actions  there  upon  his  clamis 
against  W.,  who  died  while  they 
were  pending.  His  assignor  was 
appointed  administrator  of  his  es- 
tate, and  upon  plaintiff  seekinji^  to 
revive  and  continue  the  actions 
against  said  administrator,  the 
court  directed  that  the  actions 
abate  and  be  discontinued.  Ac- 
cording to  the  prescribed  practice 
in  said  state,  the  probate  court 
appointed  commissioners  in  insolv- 
ency, to  whom  plaintiff's  claims 
were  presented;  they  settled  and 
fixed  the  amount  thereof.  The  as- 
sets were  insufficient  to  pay  the  ex- 
penses of  the  settlement  of  the  es- 
tate and  the  preferred  claims.  The 
trial  court  found  that  the  deed  in 
question  was  made  after  W.'s  in- 
debtedness to  plaintiff  accrued, 
without  considenition  and  with  in- 
tent to  defraud  his  creditors,  and 
that  at  the  time  of  his  death,  W. 
had  no  title  to  any  property,  real 

.  or  personal,  in  this  state.  Defend- 
ant claimed  that  as  no  execution 
had  been  issued  and  returned  un- 
satisfied, foimded  upon  any  judg- 
ment recovered  by  plaintiff,  this 
action  could  not  be  maintained. 
i/fW (FoLLETT,  Ch.  J.,  dissenting), 
untenable;  that  the  situation  being 
such  as  to  render  it  impossible  for 
plaintiff  to  recover  a  judgment 
upon  which  execution  could  be  is- 
sued, a  court  of  equity  had  power 
to  grant  relief.  *  Id 

3.  Also  held,  that  the  determination 
of  the  commissioners  became  as 


conclusive  and  binding  upon  the 
trustee  as  if  it  had  been  a  recovery 
by  action  against  him  in  a  court  of 
law.  Id, 

4.  Also  h^ld  (FoLLETT,  Ch.  J.,  dis- 
senting), that  as  under  the  laws  of 
Connecticut,  real  estate  not  within 
that  state  was  exempted  from  the 
operation  of  the  assignment,  the 
assignee  could  not  as  a  representa- 
tive of  the  creditors,  bring  an  ac- 
tion in  this  state  under  the  act  of 
1858  (Chap.  314,  Laws  of  1858)  to 
reach  the  lands  in  question.       Id. 

6.  Jt  seems  that  as  plaintiff  had  no 
lien  upon  the  propertv  he  could 
not,  after  the  death  of  \V.,  obtain 
any  preference  over  his  other  cred- 
itors; and  that  his  action  can  be 
only  effectual  as  one  for  the  bene- 
fit of  himself  and  the  other  credit- 
ors. Id. 

6.  The  complaint  proceeded  solely 
in  behalf  of  the  plaintiff  and  de- 
mands relief  for  its  benefit  alone. 
A  final  iudgment  was  directed  by 
the  trial  court  in  plaintiff's  favor, 
which  the  General  Term  reversed, 
and  directed  final  judgment  for  de- 
fendant. Held,  error,  so  far  as  the 
direction  for  final  judgment  is  con- 
cerned; that  assuming  there  was  a 
defect  in  the  pleadings  it  w^as  avail- 
able only  by  demurrer  or  answer 
(Code  Civ.  Pro.  ^^  488,  499);  that 
as  it  was  not  so  presented  and  as 
defendant  answered,  the  judgment 
to  be  directed  was  not  controlled 
by  the  relief  demanded,  and  the 
court  could  direct  such  judgment 
as  would  be  proper  upon  the  facts 
in  favor  of  plaintiff  and  other 
creditors.  Id. 

7.  In  an  action  to  set  aside  a  deed 
from  B.,  plaintiff's  ancester,  to 
defendant  R.,  also  a  deed  from  R. 
to  defendant  A.,  and  a  mortgage 
from  the  latter  to  defendant  L.,  it 
was  found  that  R.  obtained  his 
deed  by  fraud  and  undue  influence, 
but  that  A.  purchased  in  good 
faith  relying  on  R.'8  record  title 
and  possession.  It  appeared  that 
a  prior  action  was  brought  against 
R.  to  set  aside  a  former  deed  of 
the  premises  from  B.  to  him,  on 
the  same  ground,  in  which  action 
a  notice  oi  pendency  was  filed;  & 
final  judgment  was  entered  therein 
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dismissing  the  complaint,  and  said 
lis  pendens  was  canceled  by  order 
of  the  court.  It  did  not  appear 
that  A.  knew  of  the  former  judg- 
ment. It  was  claimed  that  A. 
was  chargeable  with  either  statu- 
tory or  implied  notice  of  the  in- 
firmity of  his  title.  Held.,  unten- 
able; that  the  lis  pendens,  when 
canceled,  ceased  to  be  a  statutory 
notice;  and  that  the  omission  of 
A.  or  L.  to  search  for  the  papers 
Hied  in  that  action  was  not  negli- 
gence or  evidence  of  bad  faith  on 
their  part.     Valentine  v.  Austin. 

400 

8.  In  an  action  by  a  creditor,  after 
obtaining  a  judgment  setting  aside 
an  assignment  for  the  benefit  of 
creditors,  as  fraudulent,  against  a 
preferred  creditor,  who  had  been 
paid  the  amount  of  his  preferred 
claim  by  the  assignee  before  the 
bringing  of  said  action  to  set  aside 
the  assignment,  to  recover  back 
the  money  paid,  held,  that  knowl- 
edge on  the  part  of  defendant  at 
the  time  of  the  payment  that  a 
suit  was  then  pending  in  behalf  of 
creditors,  other  than  the  plaintiffs, 
to  set  aside  the  assignment,  did 
not  prejudice  defendant;  that 
such  other  action  was  in  its  effect 
and  result  only  available  to  the 
plaintiffs  therem.  Knowery.  Cen- 
tral Nat.  Bank.  652 

:9.  The  mere  fact  of  knowledge  on 
the  part  of  the  creditor  so  paid 
of  the  intent  of  the  debtor  to  de- 
fraud his  other  creditors  by  the 
disposition  of  his  property  in  pay- 
ment of  the  debt,  does  not  preju- 
dice the  right  of  the  creditor  to 
seek  and  obtain  payment.  Id. 


DAMAGES. 

1.  In  an  action  to  recover  a  balance 
claimed  to  be  due  upon  the  pur- 
chase and  sale  by  O.,  C.  ife  Co., 
plaintiff's  assignors,  for  defend- 
ant, of  stocks  purchased  and  car- 
ried upon  margins,  it  appeared 
that  in  tilling  defendant's  orders, 
O.,  C.  &  Co.,  made  its  purchases 
and  sales,  without  his  knowledge, 
through  brokers  in  New  York, 
who  did  not  know  that  defendant 
was  interested  in  the  transaction, 
but  who  bought  and  paid  for  the 


stock  ordered  and  carried  them  on 
margins  for  O.,  C.  &  Co.  On 
August  fifteenth,  defendant  di- 
rected O.,  C.  &  Co.  to  sell  certain 
shares  of  stock  so  purchased  for 
him  at  a  price  stated;  this  price 
could  have  been  obtained  until 
August  twentieth,  when  the  stock 
went  down.  O..  C.  &  Co.  neg- 
lected to  sell  as  directed  and  did 
not  notifr  defendant  of  such  neg- 
lect until  August  twenty-ninth. 
On  October  seven,  O.,  C.  &  Co. 
made  a  general  assignment  to 
plaintiff  for  the  benefit  of  credit- 
ors; the  brokers  in  New  York  sold 
the  stock  carried  for  defendant 
without  his  knowledge;  he  was 
not  at  that  time  in  demult  to  O., 
C.  &  Co.  The  referee  found  that 
defendant  never  assented  to, 
waived  or  acquiesced  in  the  failure 
of  O.,  C.  &  Co.  to  sell  as  directed, 
and  allowed  him  as  damages  the 
difference  between  the  price  at 
which  he  ordered  the  sale  and  the 
price  at  which  said  stock  was  sold. 
Held,  no  error;  that  defendant 
was  not  required,  when  he  learned 
that  his  instructions  to  sell  had 
not  been  executed,  to  notify  O., 
C.  &  Co.  that  he  abandoned  all 
claim  to  the  stock  and  held  them 
responsible  for  its  value;  nor  was 
he  under  any  obligation,  in  order 
to  protect  his  defaulting  agents, 
to  pay  the  purchase-price,  take  the 
certificates  and  sell  them;  and  that 
the  correct  rule  of  damages  was 
adopted.    Allen  v.  McO>nihe.  342. 

2.  Plaintiff,  who  w^as  entitled  to  a 
share  in  the  estate  of  C,  pre- 
sented a  claim  against  his  executor 
B.  for  the  alleged  negligent  failure 
of  the  latter  to  rent  certain  real 

firoperty  belonging  to  said  estate, 
n  consideration  of  the  payment 
to  her  by  B.  of  her  share  in  the 
estate  and  his  parol  agreement 
that  he  would  leave  her  a  share  of 
his  own  estate,  equal  to  that  he 
should  leave  H.  and  K.,  and  that 
it  would  amount  to  more  than 
sufficient  to  compensate  her  for 
any  loss  she  had  sustained,  plain- 
tiff conveyed  to  B.  her  interest  in 
the  estate"  and  executed  a  written 
release  of  all  claims  against  B.  on 
account  of  the  loss  of  rent.  B. 
died,  leaving  a  will,  by  which  he 
gave  to  H.,  K.  and  plaintiff  $1,000 
each;  his  residuary  estate  he  di- 
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reeled  to  be  distributed  according 
to  law.  H.  and  E.  took  each  a  one- 
twelfth  interest  in  said  residue. 
In  an  action  against  B.'s  executors 
to  recover  damages  for  an  alleged 
breach  of  the  parol  agreement,  the 
trial  court,  at  defendant's  request, 
-charged  the  jury  that  the  only 
agreement  they  could  find  was 
that  B.  had  agreed  to  leave  plain- 
tiff bv  his  will  a  share  of  his  estate 
equal  to  that  which  he  should 
leave  IL  and  K.  This  was  not 
<;xcepted  to.  The  court,  however, 
refused  to  charge  that  plaintiff 
could  not  recover  more  than  an 
amount  to  which,  under  the  will, 
H.  and  K.  were  entitled;  but 
charged  that  she  could  recover, 
irrespective  of  what  H.  and  K. 
received,  the  amount  of  her  claim 
for  lost  rent,  with  interest.  A 
verdict  was  rendered  for  the  full 
amount  of  the  claim.  The  Gen- 
eral Term  modified  the  verdict  by 
.allowing,  in  case  plaintiff  should 
by  stipulation  consent  thereto,  a 
recovery  for  an  amount  equal  to 
one- third  of  the  residuary  estate, 
with  interest.  Heldy  that  both 
rulings  were  error.  Andrews  v. 
Breiciftfr.  433 

S.  Plaintiff  contracted  to  perform 
certain  work  for  defendant,  and  to 
finish  the  same  at  a  time  specified. 
The  contract  fixed  a  sum  as  dam- 
ages for  each  day  the  work 
remained  unfinished  beyond  that 
specified.  In  an  action  upon  the 
contract  it  appeared  that  there  had 
been  a  substantial  breach  of  the 
contract  on  plaintiff's  part,  such  as 
to  entitle  defendant  to  be  relieved 
from  its  obligations.  Held,  the 
latter  could  not  repudiate  the  con- 
tract for  the  purpose  of  barring 
plaintiff's  claim  for  his  work,  and 
at  the  same  time  seek  to  make  it 
effectual  for  the  recovery  of  dam- 
ages for  its  breach;  and  as  it  ap- 
peared that  the  amount  of  work 
done  by  plaintiff  exceeded  the 
amoimt  of  damages,  that  a  judg- 
ment dismissing  the  complaint  and 
awarding  defendant  the  full 
amount  of  damages  was  error. 
Ltmwn  V.  Smith,  578 

4.  It  seejus  that  if  it  had  appeared 
that  the  damages  exceeded  the 
price  or  value  of  the  work  done  by 
plaintiff,   defendant   would  have 


been  entitled  to  judgment  for  the 
excess.  Id, 

5.  Municipal  corporations,  engaged 
in  the  performance  of  works  of  a 
public  nature  authorized  by  law, 
are  not  liable  for  consequential 
damages  occasioned  thereby  to 
others,  where  private  property  is 
not  directly  encroached  upon, 
unless  such  damages  are  caused 
by  misconduct,  negligence  or  un- 
skillfulness.  Atwater  v.  Trustees, 
etc,  602 

6.  Where,  therefore,  defendant, 
while  engaged  in  building  a 
bridge,  in  pursuance  of  statutory 
authority,  erected  a  coffer-dam  in 
the  outlet  of  a  lake,  which  was 
necessary  for  the  work,  which  ob- 
structed the  fiow  of  the  water 
from  the  lake  and  caused  it  to  re- 
main on  plaintiff's  land,  and  sub- 
stantially deprived  him  of  its  bene- 
ficial use  for  one  season,  keldf  it 
appearing  that  the  work  was  prop- 
erly and  expeditiously  done,  that 
defendant  was  not  liable  for  the 
damages;  that  there  was  not  a 
taking  of  plaintiff's  property 
within  the  meaning  of  the  consti- 
tutional  provision  prohibiting 
such  taking  without  compensa- 
tion. Id, 

W/ien  **  damages   by   way   of 

costs  for  tJie  delay"  {Code  Civ,  Pro, 
§  3251,  subd.  5),  properly  awarded  by 
the  Court  of  Appeals  against  an  unr 
successful  appellant. 

See  Jackson  v.  City  of  Bochester. 

624 

DEBTOR  AND  CREDITOR. 

1.  A  chattel  mortgage  not  accom- 
panied by  immediate  delivery  or 
followed  by  an  actual  or  continued 
change  of  possession  of  the  chat- 
tels mortgaged,  and  which  was 
executed  upon  an  agreement  that 
the  mortgagor  may  remain  in  pos- 
session and  sell  the  property  and 
use  the  avails  in  substantially  the 
same  manner  as  before  the  execu- 
tion of  the  mortgage,  is  void  as 
against  the  creditors  of  the  mort- 
gagor.    Mnndi-nllc  v.  Avery,     376 

2.  The  term  "creditors"  includes 
all  persons  who  were  such  while 
the  Chattels  remained  in  the  pos- 
session of  the  mortgagor  under 
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the  agreement,  and  their  rights 
are  not  affected  by  the  fact  that 
they  did  not  obtain  judgment  or  a 
specific  lien  until  after  delivery  of 
the  property  to  the  mortgagee. 

Id. 

8.  The  right  of  the  creditor  to  col 
lect  his  debt  out  of  the  mortgaged 
chattels  may  not  be  defeated  by 
the  mortgagee  simply  by  selling 
the  property.  Id. 

4.  An  assent  by  a  creditor  to  such 
an  arrangement  between  the  mort- 
gagor and  mortgagee,  which 
would  preclude  him  from  assert- 
ing his  rights  as  a  creditor  against 
the  mortgaged  property,  must  be 
such  as  to  create  against  him  an 
equitable  estoppel,  or  it  must  exist 
in  agreement  supported  by  a  valid 
consideration.  Id. 

6.  Where  an  alleged  assent  was  made 
upon  condition  that  the  mort- 
gagor should  return  to  the  cred- 
itor a  portion  of  the  goods  pur- 
chased of  him,  the  purchase-price 
for  which  constituted  the  indebt- 
edness, and  would  make  payments 
to  the  mortgagee,  neither  of  which 
conditions  were  complied  with, 
held,  that  there  was  no  considera- 
tion for  the  assent;  and  so,  it  was 
not  binding.  Id. 

6.  A  creditor  may  not  be  deprived 
of  his  legal  right  to  attack  a  chat- 
tel mortgage  as  fraudulent  by  an 
agreement  made  with  his  agent, 
waiving  or  surrendering  such 
right,  without  evidence  that  he 
knew  of  the  defect  in  the  mort- 
gage, and  had  authorized  the 
agent  to  make  the  agreement,  or 
had  acquiesced  in  it  when  made. 

Id. 

See  Assignment  for  Benefit  of 
Creditors. 
Creditor's  Suit. 


DECEIT. 
See  Fraud. 

DEED. 

1.  C,  by  his  will,  devised  one-third 
of  his  real  estate  to  his  son  J.,  one- 


third  to  his  son  J.  C,  and  the 
remaining  third  to  J.  C.  pro- 
vided that  he  should  survive  his 
wife  or  should  have  a  lawful  child 
who  should  live  to  the  age  of 
twenty-one;  in  case  neither  of  these 
events  happened,  then  he  gave  the 
said  one-third  to  J.  J.  d^ed  all 
his  estate,  right  and  interest  in  cer- 
tain premises  of  which  the  testator 
died  seized  to  J.  C;  the  latter  died 
before  his  wife,  and  he  had  no 
child  who  lived  to  the  age  of 
twenty-one.  In  an  action  of  eject- 
ment, h£ld,  that  J.  had  a  future  ex- 
pectant estate  in  the  one- third,  not 
absolutely  devised  to  him,  or  his 
brother,  which  was  alienable,  and 
that  this  estate,  with  the  one-third 
absolutely  devised  to  him,  was  con- 
veved  by  his  deed  to  J.  C.  (1  R. 
8.*723,  §  10,  725,  §  35.)  Grtffia  v. 
Shepard.  70 

2.  A  deed  from  defendant  of  a  lot  in 
the  city  of  New  York,  after  recit- 
ing that  the  grantor  was  the  owner 
of  an  adjoining  lot,  contained  a 
covenant  on  his  part,  * '  for  himself, 
his  heirs,  executors,  administrators 
and  assigns,  *  *  *  to  and  with 
the  said  party  of  the  second  part 
(the  grantee),  his  heirs,  executors 
administrators  and  assigns,  that 
he  will  not  erect,  or  cause  to  be 
erected,  on  said  lot  *  *  * 
any  building  which  shall  be  re- 
garded as  a  nuisance,  or  which 
shall  be  occupied  for  any  purpose 
which  may  render  it  a  nuisance." 
•Plaintiff,  through  various  mesne 
conveyances,  has  acc^uired  title  to 
the  lot  by  a  deed  which  did  not  re- 
fer to  said  covenant,  and  contained 
no  restriction  or  limitation  upon 
the  uses  to  which  it  might  be  put. 
Subsequently  a  building  was 
erected  thereon  which  was  used  as 
a  livery  stable  so  as  to  constitute 
a  nuisance.  Defendant  neither 
caused  nor  permitted  the  nuisance. 
In  an  action  upon  the  covenant,. 
held,  that  it  was  personal  to  de- 
fendant, and  solely  against  his  own 
acts;  that  it  did  not  make  him  lia- 
ble for  the  acts  of  his  grantees  or 
subsequent  owners;  and  so,  that 
no  cause  of  action  was  established 
against  him.     Clark  y.Dewe,  120 

3.  Covenants  of  seizin  and  right  to 
convey,  in  a  deed  of  real  estate  exe- 
cuted "by  one  who  has  no  title,  are 
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broken  by  the  delivery  of  the  deed 
und  become  choses  in  action ;  they 
do  not  run  with  the  land,  and  so, 
do  not  pass  to  subsequent  grantees, 
without  an  assignment  of  the  cause 
of  action.     Mygati  v.  Ok\        212 

4.  Covenants  of  warranty  and  of 
quiet  enjoyment  entered  into 
jointly  by  the  owner  of  the  fee 
and  a  stranger  to  the  title,  who 
does  not  assume  any  title  in  him- 
self or  right  to  convey,  do  not  nin 
with  the  land  as  against  the 
stranger,  and  are  not  available  in 
favor  of  a  subsequent  grantee  who 
holds  no  assignment  of  the  cause 
of  action  arising  from  the  breach 
of  the  covenants.  (Bradley. 
Haight  and  Brown,  JJ.,  dissent- 
ing.) Id 

5.  Defendant  and  his  wife  joined  in 
a  deed  of  real  estate  which  one  R. 
had  assumed  to  convey  to  her  and 
which  was  in  her  possession.  The 
deed  contained  a  joint  covenant, 
on  the  part  of  defendant  and  his 
wife,  that  she  was  lawfully  seized 
of  an  estate  in  fee,  also  joint  cove- 
nants of  warranty  and  of  quiet 
enjovment.  F.,  the  grantee,  en- 
tered into  poss(»ssi()n  and  thereafter 
executed  a  mortgage  upon  the 
premises.  Subsequently  L.,  who 
was  in  possession  claiming  title 
through  various  mesne  convey- 
ances under  stud  deed,  was  ousted 
from  the  premises  under  a  judg- 
ment in  an  action  of  ejectment 
brought  by  persons  claiming  title 
paramount  to  that  conveyed  by 
R.  to  defendant's  wife.  Thereafter 
plaintiffs,  who  were  the  holders  of 
said  mortgage,  foreclosed  the 
same,  sold  and  bid  in  the  premises 
under  the  judgment  in  the  fore- 
closure suit.  Upon  their  applica- 
tion the  judgment  of  ejectment 
was  opened  and  they  were  allowed 
to  come  in  and  defend,  but  failed 
in  their  defense  and  judgment  was 
entered  against  them:  tliey  never 
at  any  time  had  possession  of  the 
premises.  In  an  action  brought 
by  them  upon  the  covenants  in  the 
deed  to  recover  tne  amount  of  the 
mortgage,  hid  (Bradley.  Haight 
and  Brown,  JJ.,  dissenting),  that 
the  covenants  did  not  run  with  the 
land  as  against  defendant  who 
was  a  stranger  to  the  title;  that 
he  was  not  estopped  from  claiming 
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that  he  occupied  that  position;  and 
that,  therefore,  the  said  covenants 
were  not  available  against  him  in 
favor  of  plaintiffs,  no  assignment 
of  the  cause  of  action  arising  from 
the  breach  having  been  made  to 
them.  Id, 

6.  In  an  action  for  breach  of  a  cove- 
nant against  incumbrances  in  a 
deed  of  certain  premist»s  in  the  city 
of  B..  executed  by  defendant  to 
McL.  plaintiff's  testator,  in  1872, 
it  appeared  that  prior  to  the  exe- 
cution of  the  deed  the  street  in 
front  of  said  premises  had  been 
improved  pursuant  to  several  acts 
of  the  legislature  (Chap.  335.  Laws 
of  1860;  chap.  299,  Laws  of  1861; 
chap.  748,  Laws  of  1865;  chap.  885, 
Laws  of  1867;  chap.  759,  Laws  of 
1869;  chap.  608,  Laws  of  1870), 
which  provided  among  other 
things  that,  after  the  completion 
of  the  improvement,  fl50,0(K)  of 
its  cost  should  be  "assessed 
equally  upon  the  lands  front- 
ing upon  said"  street  and  that 
such  assessment,  "unless  previ- 
ously paid,"  should,  with  interest 
thereon,  be  included  in  the  annual 
taxes  to  be  levied  upon  sucli  lands 
and  one-twentieth  part  of  such 
assessment  be  levied  and  collected 
annually  for  twenty  successive 
years,  beginning  with  the  year  af- 
ter the  completion  of  the  improve- 
ment. No  provision  was  made  for 
notice  to  the  lot  owners;  nor  was 
a  method  prescribed  of  asc^ertain- 
ing  the  amounts  chargeable  upon 
the  different  parcels  of  land.  The 
improvement  was  completed  in 
1870.  In  the  as.sessment-roll  for 
that  year  the  sum  of  $550.12  was 
designated  as  the  portion  charge- 
able to  the  lots  in  question  and 
the  installment  for  that  year  was 
included  with  other  taxes;  this  was 
paid  by  defendant,  also  the  similar 
installment  for  1871.  It  did  not 
appear  that  any  notice  or  oppor- 
tunity to  be  heard  was  given  to  the 
propertv  owners  or  that  an  assess- 
ment of  the  amount  was  in  fact 
made  by  the  city  boani  of  assessors. 
Plaintiffs  claimed  to  recover  the 
subsequent  installments  paid  by 
McL.  Ilild,  that  the  burden  waa 
upon  plaintiffs  to  prove  that  the 
assessment  had  been  made  and  had 
become  a  charge  or  incumbrance 
on  the  property  at  the  time  of  the 
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conveyance;  that  as  the  determina- 
tion of  the  amount  to  be  assessed 
upon  each  lot  was  left  by  the  leg- 
islature to  others,  the  owners  had 
a  right  to  be  heard;  and,  therefore, 
that  the  amount  chargeable  upon 
the  lots  in  question  was  not  legally 
ascertained  and  determined  at  the 
time  of  the  delivery  of  the  deed, 
so  as  to  make  it  a  charge  or  incum- 
brance within  the  meaning  of  the 
covenant  and.  so,  that  the  action 
was  not  maintainable.  McLaugh- 
lin V.  Miller.  510 

T.  Where  fixed  monuments  are  re- 
ferred to  in  the  description  in  a 
deed,  which  sulhciently  locate  and 
determine  the  premises  conveyed, 
they  will  control  courses  and  dis- 
tances.    Muhlkir  V.  Rupptrt.    627 


DEFE^"CES. 

WMnfoT^er  suit  haabeendis- 

eontimied  by  consent  of  defemlant  the 
dt-fense  of  former  svit  pending  is  not 
a/cailablc  to  him  in  a  subsequent  action. 

See  Hyatt  v.  Ingalls.  93 

Astott'Jiat  amounts  to  a  tcaiver 

of  a  defense  of  tlie  Statute  of  Frauds. 
See  Hamer  v.  Sidway.  688 


DEFINITIONS. 

The  words  "transactions  and  com- 
munications" in  the  provision  of 
the  Code  of  Civil  Procedure  (§  829). 
prohibiting  evidence  as  to  personal 
transactions  and  communications 
between  certain  persons  and  a  de- 
ceased person  embrace  every  va- 
riety of  affairs  which  can  form  the 
subject  of  negotiations,  interviews 
or  actions  between  two  persons, 
and  include  every  method  by  which 
one  person  can  derive  impressions 
or  information  from  the  conduct, 
condition  or  language  of  another. 
Ileyne  v.  Doerfler.  505 


DEVISEE. 

As  to  liability  of  devisee  to  pay 

mortgof/e  executed  by  his  testator  on 
land  derised. 

See  Hanselt  v.  Patterson.  849 


DISCONTINUANCE. 

1.  An  application  for  leave  to  dis- 
continue an  action  is  addressed  to 
the  legal,  not  the  arbitrary  discre- 
tion of  the  court,  and  it  may  not 
be  denied  capriciously,  but  may 
be  refused  whenever  circumstances 
exist  which  afford  a  basis  for  the 
exercise  of  legal  discretion;  in  such 

a  case  the  court  has  but  to  con-  . 
sider  whether  anything  has  oc- 
curred since  the  commencement  of 
the  action  which  would  so  far 
prejudice  defendant's  interest,  in 
the  event  of  a  discontinuance,  as 
to  require  a  denial  of  the  applica- 
tion.     Winans  v.  Winans.  140 

2.  The  rule  which  governs  in  ordi- 
nary cases  is  not  to  be  strictly  ap- 
plied in  actions  for  divorce;  the 
rights  of  the  parties  to  the  record 
are  not  alone  to  be  considered ;  the 
public  is  to  be  regarded  as  a  party 
and  must  be  so  treated  by  the 
court,  and  for  this  reason  the  court 
is  invested  with  a  wider  discretion 
in  the  control  of  such  cases  than 
of  others.  Id. 

8.  The  plaintiff  afterwards  moved 
for  leave  tx)  discontinue  the  action 
without  payment  of  costs  or  allow- 
ance, or  on  such  terras  as  the  court 
might  decree.  The  alleged  con- 
tract of  marriage  was  denied  by 
defendant;  it  was  not  claimed  by 
plaintiff  that  any  marriage  cere- 
mony was  ever  performed,  and, 
according  to  her  evidence,  the  eon- 
tract  rested  in  parol,  and  was  made 
when  no  witnesses  were  present. 
It  appeared  that  some  years  before 
the  commencement  of  this  action 
and  on  the  eve  of  defendant's  mar- 
riage to  another,  plaintiff  sought 
and  succeeded  in  obtaining  redress 
for  an  alleged  injury  not  consist- 
ent with  a  claim  of  marriage;  that 
defendant  married  and  lived  with 
another  woman  in  the  open  rela- 
tion of  husband  and  wife  for 
several  years  until  her  death;  he 
thereafter  married  another  woman, 
who  was  designated  in  the  com- 
plaint as  co-respondent,  by  whom 
he  had,  prior  to  the  commence- 
ment of  this  action,  one  child. 
The  motion  wa&  denied.  Held, 
that  the  matter  was  within  the 
discretion  of  the  court,  and  so,  not 
reviewable  here.  Id, 
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DIVORCE. 

1.  In  an  action  for  divorce,  an  order 
of  reference  was  entered  by  con- 
sent of  the  court  on  stipulation  of 
the  parties.  After  one  hearing  be- 
fore the  referee,  plaintiff  moved 
to  vacate  the  order,  and  to  have 
the  issue  sent  to  a  jur}';  this  motion 
was  denied.  Held,  that  as  plain- 
tiff had  waived  her  right  of  trial 
by  jury,  the  motion  was  not  a  de- 
mand of  a  riffht,  but  a  petition  for 
a  favor;  ana  so,  it  presented  a 
matter  in  the  discretion  of  the 
court,  the  exercise  of  which  was 
not  reviewable  here.  Winans  v. 
Winam.  140 

2.  The  plaintiff  afterwards  moved 
for  leave  to  discontinue  the  action 
without  payment  of  costs  or  allow- 
ance, on  such  terms  as  the  court 
might  decree.  The  alleged  con- 
tract of  marriage  was  denied  by 
defendant;  it  was  not  claimed  by 
plaintiff  that  any  marriage  cere- 
mony was  ever  performed,  and, 
according  to  her  evidence,  the  con- 
tract rested  in  parol,  and  was  made 
when  no  witnesses  were  present. 
It  appeared  that  some  vears  before 
the  commencement  of  this  action 
and  on  the  eve  of  defendant's  mar- 
riage to  another,  plaintiff  sought 
and  succeeded  in  obtaining  redress 
for  an  alleged  injury  not  consistent 
with  a  claim  of  marriage;  that  de- 
fendant married  and  lived  with 
another  woman  in  the  open  rela- 
tion of  husband  and  wife  for 
several  years  until  her  death;  he 
thereafter  married  another  woman, 
who  was  designated  in  the  com- 
plaint as  co-respondent,  by  whom 
he  had,  prior  to  the  commence- 
ment of  thisaction,  one  child.  The 
motion  was  denied.  Held,  that  the 
matter  was  within  the  discretion 
of  the  court,  and  so,  not  review- 
able here.  Id. 


DOWER. 

1.  The  will  of  T..  a  resident  of  Penn- 
sylvania, contained  devises  of  real 
estate  in  this  state  in  trust,  which 
were  in  contravention  of  the  stat- 
ute limiting  the  period  of  suspen- 
sion of  the  power  of  alienation. 
The  will  gave  to  the  wife  of  the 
testator  certain   go<xls  and   chat- 


tels, a  life  estate  in  certain  real  es- 
tate and  two-fifths  of  the  income 
of  his  residuary  estate,  devised  and 
bequeathed  in  trust,  which  in- 
cluded the  lands  in  this  state, 
which  provisions  were  declared 
"to  be  in  lieu,  substitution  and 
satisfaction  of  her  dower,  thirds 
and  all  other  interest  in  my  estate, 
real  and  personal,  and  mixed." 
The  widow  voluntarily  elected  to 
accept  the  provisions  of  the  will. 
Upon  a  case  submitted  under  the 
Code  of  Civil  Procedure  (§  1279), 
h^ldy  that  the  widow  by  her  elec- 
tion to  take  the  provision  made  for 
her  in  the  will,  consented  to  all  the 
terms  and  conditions  annexed,  and 
yielded  any  right  inconsistent 
therewith;  and,  tlierefore,  she  was 
not  entitled  to  dower,  at  least  in 
the  absence  of  any  offer  to  surren- 
der the  benefit  she  had  received 
under  the  will  and  to  take  what 
the  law  would  allow  her;  that  the 
frustration  of  the  wishes  of  the 
testator,  as  to  the  disposition  of  the 
income  from  the  realty  in  this 
state,  did  not  permit  the  court  to 
disappoint  his  expressed  intentions 
as  to  dower  therein.  L&c  v.  Totcer. 

870 

2.  Where  a  marriage  has  been  an- 
nulled by  judicial  decree,  upon 
tlie  ground  that  when  it  was  con- 
tracted the  husband  had  a  former 
wife  living,  who  had  absented  her- 
self for  more  than  ^ve  successive 
years  immediately  preceding  the 
second  marriage,  without  being 
known  by  him  to  be  living,  al- 
though until  it  was  so  annulled  it 
was  voidable  only  and  not  void  (2 
R.  S.  139,  §  6).  and  the  cohabita- 
tion of  the  parties  was  not  adul- 
terous, and  although  both  parties 
entered  into  the  marriage  in  entire 
good  faith,  yet  the  wife  is  not  en- 
titled to  dower  in  the  real  estate 
owned  by  the  husband  at  the  date 
of  the  decree.    Price  v.  Price.  589 


EASEMENT.  » 

Only  by  the  use  of  plain  and  direct 
language  by  a  grantor  will  it  be 
held  that  he  created  a  right  in  the 
nature  of  an  easement  attached  to 
one  parcel  of  land,  making  another 
servient  thereto  for  all  time.  Clark 
V.  Veroe.  120 
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EQUITY. 

1.  Although  a  court  of  equity  will 
not,  as  a  general  rule,  lend  its  aid 
to  either  of  the  parties  to  an  ille- 
gal contract,  by  enforcing  its  exe- 
cution or  rescinding  it,  when  the 
parties  are  not  equally  guilty,  and 
when  the  public  interest  is  ad- 
vanced by  allowing  the  more  ex- 
cusable of  the  two  to  sue  for  relief, 
the  courts  will  take  cognizance  of 
an  action  for  that  purpose,  and  will 
grant  relief  by  setting  aside  the 
contract  and  restoring  the  injured 
party  to  his  original  position. 
Duval  V.  Wdlman.  156 

2.  To  establish  a  defense  in  such  an 
action,  it  is  not  sufficient  for  de- 
fendant to  show  merely  that  the 
plaintiff  is  particeps  cri minis,  but 
it  must  appear  that  they  were  iti 
pari  delicto,  unless  the  contract  be 
malum  in  se.  Id 

3.  A  court  of  equity  has  power  to 
relieve  a  party  against  forfeiture 
or  penalty  incurred  by  the  breach 
of  a  condition  subsequent,  when 
no  Willful  neglect  on  his  part  is 
shown,  upon  the  principle  that  a 
party  having  a  legal  right  shall 
not  be  permitted  to  avail  himself 
of  it  for  the  purpose  of  injustice 
and  oppression.  Naycsv.  Andcrittm. 

175 

4.  The  subjects  of  fraud  and  trusts 
are  peculiarly  matters  of  equity 
jurisdiction,  which  is  comprehen- 
sive where  other  tribunals  cannot 
afford  relief,  and  want  of  it  is  not 
to  be  inferred  from  the  novelty  of 
the  questions  presented.  Nat. 
Iradestnen's  Bank  v.  WHmore.  241 

5.  While  the  recovery  of  a  judgment 
and  the  return  of  an  execution  is- 
sued thereon  unsatisfied  are  essen- 
tial prerequisites  to  the  mainte- 
nance of  an  action  in  the  nature  of 
a  creditor's  bill  under  the  statute 
(2  R.  8.  173,  §  38;  Code  Civ.  Pro. 
§  1871),  and  while,  as  a  general 
thing,  the  same  rule  is  applied  to 
actions  in  equity,  having  in  their 
purpose  or  the  relief  sought  the 
nature  of  statutory  creditor's  bills, 
it  does  not  extend  so  far  as  to  deny 
to  a  creditor  the  interposition  of 
the  equity  powers  of  the  court 
where  the  situation  is  such  as  to 


render  it  impossible  for  him  to  t«ke 
those  preliminary  steps.  Id. 


EQUITABLE  CONVERSION. 

Where  a  will  expressly  confers 
power  upon  the  executor  to  con- 
vert real  estate  into  money,  and  it 
is  evident  that  the  testator  con- 
templated that  it  must  be  done  for 
the  purpose  of  carrying  the  will 
into  effect,  and  it  appears  that  in 
no  other  way  can  the  intent  of  the 
testator  be  effectuated,  the  realty 
will  be  deemed  to  have  been  con- 
verted into  personalty.  Fraser  v. 
Trustees,  etc.  479 


ESTOPPEL. 

Where  a  penal  bond  recites  that  it 
was  executed  under  seal,  the  ob- 
ligor is  estopped,  in  an  action  on 
the  bond,  from  denying  that  it 
was  so  executed,  when  it  appears 
that  he  knew  the  difference,  in 
the  legal  effect,  between  sealed  and 
unsealed  instruments,  that  he  read, 
subscribed  and  placed  the  instru- 
ment in  the  custody  of  the  person 
interested  in  having  it  accepted, 
who  attached  the  seal  and  deliv- 
ered it  to  the  obligee,  and  that  the 
latter  received  and  acted  upon  it 
in  good  faith,  supposing  it  to  have 
been  executed  under  seal.  Met. 
L.  Ins.  Co.  v.  Bender.  47 

When  licensee  who  has  aeknotrl- 

edged  valid tti/  of  patent  is  estopped 
from  questioning  it. 

Se^  Hyatt  v.  IngaUs.  93 


EVIDENCE. 

1.  In  an  action  to  recover  for  iron 
and  materials  alleged  to  have  been 
furnished  one  H.  by  C,  H.  &  Co.. 
plaintiffs'  assignors,  upon  defend- 
ant's order,  testimony  was  given 
to  the  effect  that  the  bookkeeper 
of  said  firm  daily  weighed  the  iron, 
took  an  account  of  the  work  and 
made  entries  thereof  in  the  firm 
books;  the  correctness  of  the  items 
taken  by  him  and  to  whose  ac- 
count they  were  applicable  was 
proved  by  the  foremen.  Some  of 
the  members  of  the  firm  verified 
the  charges,  and  evidence  of  per- 
sons who  had  made  settlements  of 
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their  accounts  upon  the  books  was 
given  as  to  the  correctness  of  the 
accounts  kept  upon  them.  The 
books  were  then  offered  and  re- 
ceived in  evidence  under  defend 
ant's  exception.  Heldy  no  error. 
CM  V.  Wells,  77 

2.  Defendant's  order  was  thatC,  II. 
&  ('().  deliver  to  II.  **what  ma- 
terials *  *  *  he  may  want  for 
one  hundred  pumps."  Defendant 
offered  to  prove  the  cost  per  pump 
of  the  only  kind  of  pump  for 
which  materials  were  furnislied, 
including  all  materials  furnished 
for  and  the  work  done  upon  them, 
and  that  the  amount  of  the  claim 
largely  gxa^eded  the  cost.  This 
was  excluded.     Held,  error.       Id, 

8.  In  an  action  upon  an  account 
against  an  estate  for  work  and 
labor,  goods  sold,  etc.,  it  appeared 
that  by  an  arrangement  between 
plaintiff  and  defendants,  the  ad 
ministrators  of  the  estate,  two  per 
sons  were  called  in  for  the  purpose 
of  attempting  a  settlement  of  the 
claim;  that  at  the  request  of  one 
of  them  plaintiff  made  a  statement 
of  his  claim,  i.  e.,  as  to  the  period 
cf  time  he  had  w^orked  for  deced 
ent  and  the  value  of  his  services, 
also  the  transactions  between  him 
and  the  decedent  in  reference  to 
the  other  items  of  the  account. 
Plaintiff,  as  a  witness  in  his  own 
behalf,  and  others  were  permitted 
to  testify,  under  objection  and  ex 
ception,*  as  to  what  was  said  by 
him  on  that  occasion.  The  testi- 
mony was  allowed  for  the  purpose 
of  showing  admissions  by  defend- 
ants, who  it  appears,  when  the 
statement  was  made,  sat  by  in 
ailence,  making  no  objection,  ex- 
cept as  to  two  or  three  items.  G. , 
one  of  the  administrators,  testified 
that  he  had  no  prior  knowledge 
of  any  of  the  items.  Held,  that 
the  reception  of  the  testimony  was 
error;  that  silence  under  the  cir- 
cumstances did  not  amount  to  an 
admission,  and  if  it  could  be  so 
considered  it  was  not  binding,  as 
the  statements  related  to  past 
transactions,  and  so  constituted  no 
part  of  the  res  ffestm;  also  that  as 
regards  plaintiff's  testimony  it  was 
incompetent  under  the  Code  of 
Civil  Proceedure  (§  829).  Ducts  v. 
Gallagher.  487 


4.  The  words  ''transactions  and 
communications  "  in  the  provision 
of  the  Code  of  Civil  I^ocedure 
(§  829),  prohibiting  evidence  as  to 
personal  transactions  and  commu- 
nications between  certain  persons 
and  a  deceased  person  embrace 
every  varietv  of  affairs  which  can 
form  the  subject  of  negotiations, 
interviews  or  actions  between  two 
persons,  and  include  every  method 
by  which  one  person  can  derive 
impressions  or  information  from 
the  conduct,  condition  or  language 
of  another.  Ueyne  v.  Doerflei-,  505 

5.  Although,  it  must  appear  that 
the  transaction  or  communication 
sought  to  be  excluded  was  a  per- 
sonal one,  it  is  not  requisite  to 
show  that  it  was  private  or  con- 
fined to  the  witness  and  deceased. 

Id. 

6.  Upon  a  reference  of  a  claim  by 
plaintiff  against  the  estate  of  A. 
for  the  board  and  care  of  two 
relatives  of  A.,  and  professional 
services  as  nurse  rendered  for  A., 
the  referee  allowed  plaintiff  to 
testify,  under  objection  and  ex- 
ception, that  he  conversed  with  A. 
in  reference  to  said  relatives  board- 
ing with  him,  in  the  presence  of 
one  of  them,  and  that  he  was  to 
receive  $200  therefor;  also,  that  he 
was  at  the  house  of  A.  many  times, 

,  and  for  several  periods  of  consecu- 
tive days,  and  at  those  times  no 
other  person  was  generally  there, 
except  A.'s  attending  physician. 
Ueld,  error.  Id, 

7.  In  an  action  by  a  servant  to  re- 
cover damages  for  a  breach  of  the 
contract  of  employment,  the  com- 
plaint set  up  the  contract  of  em- 
ployment and  alleged  that  plaintiff 
entered  defendant's  employ  under 
it;  that  before  its  termination  de- 
fendant, without  right  or  cause, 
discharged  him.  The  answer 
admit tS  the  contract,  denied  the 
breach,  alleged  that  plaintiff  was 
discharged  for  cause,  and  sepa- 
rately specified  twelve  acts  of 
plaintiff  in  alleged  violation  of 
the  contract.  Both  parties  gave 
evidence  tending  to  sustain  the 
allegations  in  their  respective 
pleadings,  and  in  addition  thereto 
defendant  offered  to  show  other 
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acts  of  misconduct  and  unfaithful 
service  on  the  part  of  plaintiff  not 
alleged  in  its  answer.  This  was, 
upon  objection,  excluded.  Held, 
no  error.  Linton  v.  U.  Fireworks 
Co.  533 

8.  In  an  action  against  a  sheriff  for 
a  failure  to  return  an  execution 
within  sixty  days  after  its  delivery 
to  him,  proof  of  the  delivery  and 
failure  to  return  establishes  prima 
facie  plaintiff*8  right  to  recover 
the  full  amount  defendant  was 
commanded  bv  the  execution  to 
collect.     Pachv.  Gilbert.  612 

9.  An  account-book  is  only  evidence 
of  sales  and  dealings  in  the  ordi- 
nary course  of  busuiess,  and  not 
of  a  special  contract  under  which 
a  party  claims  to  have  paid  a  claim 
against  him  by  ciediting  it  upon 
an  account  he  has  against  another 
party.  Griesheimer  v.  lanenbaum. 

650 

10.  A  party  to  a  contract,  the  terms 
of  which  are  in  dispute,  may  not 
give  in  evidence  his  own  state- 
ments, either  oral  or  written,  made 
subsequent  to  the  contract  in  cor- 
roboration of  his  version  of  it.  Id. 

11.  Defendants  contracted  to  pay 
plaintiff  for  orders  0Dt«ined  for 
certain  serial  publications.  In  an 
action  upon  the  contract,  defend- 
ants claimed  that  -the  orders 
referred  to  meant  orders  given  by 
persons  accepting  and  paying  for 
the  whole  or  some  part  of  the  work 
subscribed  for,  and  did  not  include 
those  given  by  persons  who  re- 
fused to  take  anci  pay  therefor  in 
whole  or  in  part.  The  referee 
allowed  plaintiff  to  prove  that 
many  subscribers  failed  to  perform 
their  contracts  by  reason  of  de- 
fendants' delay  in  making  delivery. 
Held,  no  error.  Ncwhall  v.  Apph- 
ton.  668 

12.  Where  a  certificate  of  deposit 
issued  by  a  bank  contained  no  pro- 
vision for  the  payment  of  interest, 
?ield,  that  in  an  action  thereon 
against  the  bank  testimony  of  an 
oral  agreement  made  by  the  bank 
at  the  time  of  the  deposit  to  pay 
interest  was  incompetent.  Raid  v. 
Bank  of  Attica.  671 


When  a  writing  is  not  the  re- 
pository of  the  tcfiole  of  a  parol  agree- 
ment, hut  simply  of  a  part,  a  party 
is  not  precluded  thereby  from  provinff 
the  other  part. 

See  Andrews  v.  Bretester.  4SS 

See  Burden  of  Proop. 
Presumptions. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  The  provisions  of  the  Code  of 
Civil  Procedure  in  reference  to  the 
bringirg  of  actions  upon  the  bond 
of  an  executor  or  administrator 
provide  three  separate  and  dis- 
tinct remedies,  each  independent 
of  the  other:  First.  Where  an  exe- 
cution issued  upon  a  surrogate's 
decree  against  the  property  of  the 
executor  or  administrator  has  been 
returned  whollv  or  partly  unsatis- 
fied (^  2607);  Second.  Where  let- 
ters have  been  revoked  and  a 
successor  has  been  appointed 
(§  2608);  Third.  Where  letters 
have  been  revoked  and  no  succes- 
sor appointed  (§  2609).  Ebod  v. 
Hayward.  1 

2.  The  return  of  an  execution  un- 
satisfied is  not  essential  to  the 
maintenance  of  an  action  upon  the 
bond  of  an  executor  whose  letters 
have  been  revoked.  (Potter,  J., 
dissenting.)  Id. 

3.  Where  the  letters  of  one  of  two 
co-executors  are  revoked  and  no 
succes.sor  is  required  to  carry  out 
the  express  provisions  of  the  will, 
and  none  is  appointed,  as  the 
statute  contemplates  in  such  case 
that  the  survivor  will  perform  all 
the  duties  of  the  trust  (§  2692).  he 
is  the  successor  of  the  removed 
executor  within  the  meaning  of 
the  statute,  and,  as  such,  can  bring 
an  action  upon  the  bond  of  the 
latter  without  the  return  of  an 
execution  unsatisfied.  (Potter,  J., 
dissenting.)  Id. 

4.  In  such  an  action  it  appeared  that 
plaintiff  and  the  beneficiaries  under 
the  will  had  executed  releases,  to 
one  of  the  two  co-sureties  upon  the 
bond,  from  all  liability  under  it  to 
the  extent  of  one-half  the  penalty 
thereof,  the  releases  stating  that 
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the^  were  intended  to  operate  as  a 
satisfaction  and  discliarge  of  one- 
half  of  the  obligation  of  the  bond 
so  that  the  surety  should  be  "re- 
leased from  all  claim  or  demand 
for  contribution  on  the  part  of  his 
co-surety."  Also,  that  they  should 
not  be  construed  as  affecting  in 
any  manner  any  claim  or  demand 
against  said  co-surety.  Held,  that 
the  releases  did  not  operate  to  dis- 
charge the  co-surety;  but  that  he 
remained  liable  to  the  extent  of 
one-half  of  the  penalty  of  the  bond. 

Id. 

6.  The  letters  were  revoked  because 
of  misappropriation  of  the  funds 
of  the  estate  by  the  removed  ex- 
ecutor. By  the  surrogate's  decree 
upon  the  final  settlement  of  his  ac- 
counts he  was  directed  to  pay  a 
sum  exceeding  the  penalty  of  his 
bond.  The  surety  was  charged 
with  interest  upon  one-half  the 
penalty  from  the  time  of  the  mis- 
appropriation. Ileki,  error;  but 
that  he  was  chargeable  with  in- 
terest from  the  date  of  the  decree. 

Id. 

6.  C,  by  his  will,  gave  all  his  prop- 
erty to  T.,  who  was  appointed  ex- 
ecutor, in  trust  to  convert  the 
same  into  money,  invest  the  pro- 
ceeds, pay  the  interest  to  the  widow 
of  tiie  testator  during  life,  and, 
upon  her  death,  to  divide  the 
principal  among  his  children.  In 
a  proceeding  instituted  by  the 
widow,  the  plaintiff  herein,  for  a 
final  settlement  of  T.'s  accounts  as 
executor,  the  surrogate's  decree 
charged  him  with  a  balance  then 
in  his  hands;  this  balance  it  was 
decreed  that  "the  said  executor 
retain,  invest  and  keep  invested 
*  *  *  acconling  to  the  trust 
contained  in  the  will."  The  de- 
cree did  not  in  terms  discharge  the 
executor.  Plaintiff  thereafter  ap- 
plied for  a  further  accounting, 
upon  which  it  was  adjudged  that 
T.  should  pay  into  court  the  prin- 
cipal of  the  estate,  and  to  plaintiff 
a  balance  of  income  due  her.  T. 
failed  to  pay  as  directed,  and  there- 
upon his  letters  were  revoked.  The 
complaint  in  this  action,  which 
was  upon  the  bond  given  by  T,  as 
executor,  alleged  and  it  appeared 
that  T.  did  not  set  apart  any  se- 
curities and  made  no  investment 


of  the  trust  fund  The  defense 
was  that  the  effect  of  the  original 
decree  was  to  terminate  T.'s  duties 
as  executor,  and  that  thereafter  he 
acted  only  as  trustee,  and  for  such 
action  his  sureties  were  not  liable. 
Held,  untenable,  that  the  retention 
by  T.  of  the  trust  fund  was  not 
necessarily  the  act  of  a  trustee  as 
distinguished  from  that  of  an  ex 
ecutor;  that  he  did  nothing  to  in- 
dicate that  he  treated  the  fund  as 
held  by  him  in  any  capacity  other 
than  that  in  which  he  had  received 
it;  that  the  duty  in  respect  to  in- 
vestment having  been  imposed  by 
the  will,  said  decree  might  be 
treated  as  if  it  contained  no  direc- 
tion in  that  respect,  and  the  only 
practical  effect  of  it  was  a  settle- 
ment of  T.'s  account  as  executor; 
that  it  was  entirely  consistent  there- 
with that  the  fund  should  be  re- 
tained by  T.  in  that  capacity  until 
invested;  and  that,  therefoVe,  the 
sureties  were  liable  for  his  failure 
to  obey  the  subsequent  decree. 
Cluffv,Bny.  195 


7.  To  render  a  provision  in  a  will 
effectual  to  furnish  a  greater  se- 
curity than  that  given  by  law  for 
the  payment  of  debts  in  due  course 
of  administration,  by  cliarging 
them  upon  the  real  estate  of  the 
testator,  the  purpose  must  quite 
clearly  appear;  a  mere  direction 
to  pay  debts  out  of  the  property 
will  not  suffice.   In  re  Ptncem.  861 

8.  Under  the  act  of  1837,  concerning 
executors  and  administrators  (§  37, 
chap.  460,  Laws  of  1837),  as 
amended  in  1868  (Chap.  594,  Laws 
of  1868),  and  under  the  Code  of 
Civil  Procedure,  the  running  of 
the  Statute  of  Limitations  against 
a  debt  due  an  executor  or  admin- 
istrator from,  or  any  cause  of 
action  in  his  favor  against,  the  de- 
ce<lent,  is  suspended  from  the  time 
of  the  death  of  the  latter  until  the 
first  judicial  settlement  of  the  ac- 
counts of  the  executor  or  adminis- 
trator; and  this,  without  regard 
to  the  number  of  years  embraced 
in  that  period.  Id. 

9.  Where,  therefore,  fourteen  years 
elapsed  between  the  death  of  the 
decedent  and  the  first  judicial  set- 
tlement of  an  executor's  accounts, 
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held,  that  debts  due  him  from  the 
decedent,  which  were  not  barred 
by  the  statute  at  the  time  of  the 
death  of  the  latter,  were  properly 
allowed  the  executor.  Id. 

10.  The  will  of  M.  devised  to  her 
executor  one-third  of  her  residuary 
estate  in  trust,  to  receive  the  rents 
and  income  and  apply  the  net  pro- 
ceeds to  the  use  of  \\  beneficiary 
named  during  life,  and,  on  the 
death  of  the  beneficiary,  gave  the 
property'  to  her  children,  each  of 
the  other  two-thirds  was  disposed 
of  in  a  similar  manner.  The  tes- 
tatrix authorized  her  executor,  at 
any  time  before  final  division  and 
settlement  of  her  estate,  whenever 
he  should  deem  proper  for  any 
**  purpose  which  in  his  discretion 
may  render  it  advisable  so  to  do, ' 
to  sell  any  part  or  portion  thereof. 
The  executor  sold  certain  of  the 
residuary  real  estate.  Upon  set 
tlementof  his  accounts,  certain 
claims  presented  by  him  against 
the  estate  were  proveii  and  al 
lowed,  and  after  applying  the  pro- 
ceeds in  his  hands  of  the  residuary 
personal  estate,  there  remained  a 
balance  due  him.  Hdd,  that  the 
proceeds  of  the  sales  of  the  real 
estate  were  properly  treated  as 
assets  in  his  hands,  applicable  to 
the  payment  pro  tanto  of  his 
claims.  Id. 

11.  Upon  the  accounting  of  execu- 
tors, the  surrogate  refused  to 
credit  them  with  $250  paid  to  a 
commandery  of  which  the  testator 
was  a  member,  for  parading  at  his 
funeral,  and  which  did  not  appear 
to  have  been  demanded  by  it  as  a 
condition  of  participation.  Held, 
no  error.     In  re  ReynMs.  388 

12.  The  will  of  S.,  after  providing 
for  the  payment  of  debts,  etc.. 
pave  all  her  estate  to  her  executors, 
in  trust  for  her  son,  with  directions 
that  they  carry  on  some  business 
for  his  benefit.  One  of  the  execu 
tors  alone  qualified,  who  continued 
to  carry  on  a  business  in  which 
the  testatrix  had  been  engaged. 
In  so  doing  he  incurred  debts  to 
plaintiffs  for  goods  purchased.  In 
an  action  brought  by  them  against 
the  executor,  as  such,  a  judgment 
was  recovered,  which  the  defend- 
ant was  directed  to  pay  out  of  the 


funds  in  his  hands;  which  judg- 
ment was  aflSrmed  by  this  court 
(113  N.  Y.  586).  Pending  the  ap- 
peal  to  it  an  order  was  made  ap- 
pointing R.  as  receiver  and  direct- 
mg  defendant  to  transfer  to  him 
all  the  property  of  the  estate  in  his 
hands,  also  directing  said  receiver 
to  pay  to  plaintiffs  the  amount  of 
said  judgment,  with  interest  and 
costs,  and  to  hold  the  balance 
subject  io  the  order  of  the  court. 
Subsequently  plaintiffs  recovered 
another  judgment,  and  by  ordei 
the  receivership  was  extended  to 
the  second  action.  C.  thereafter 
recovered  a  judgment  against 
defendant,  as  executor,  whereby, 
after  reciting  the  appointment 
of  R.  as  receiver  in  the  two 
former  actions,  it  was  adjudged 
that  he,  "after  satisfying  the 
obligations  of  the  said  prior  re- 
ceiverships," pay  to  r.  the  amount 
of  his  judgment.  Pending  an  ap- 
peal from  the  order  in  plaintifCs' 
first  action,  orders  were  granted 
directing  R.  to  pay  out  of  the  fund 
the  amount  of  the  second  judg- 
ment; to  retain  sufficient  to  pay 
the  first  judgment  during  the 
pendency  of  the  appeal  therefrom, 
and  to  pay  the  balance  on  C.  *s  judg 
ment.  Which  order  R.  complies] 
with.  The  order  in  the  first  action 
was  reversed  (115  N.  Y.  896),  and 
thereupon  R.  paid  to  C.  the  bal- 
ance in  his  hands,  less  his  commis- 
sions and  expenses.  Subs€>quently, 
on  motion  of  defendant,  where- 
upon it  appeared  that  S.  was  in- 
debted, at  the  time  of  her  death, 
to  an  amount  largely  exceeding  the 
fund  delivered  to  K.,  he  was  or- 
dered to  pa;^*-  defendant  the  amount 
of  the  plaintiffs'  first  judgment, 
with  interest  from  its  date,  and 
plaintiffs  were  ordered  to  refund 
to  him  the  amount  of  their  second 
judgment  so  paid  to  them,  and  the 
amount  retained  by  the  receiver 
for  commissions,  etc.  Held,  that 
while  R.  was  protected  so  far  as 
the  payments  were  made  by  him 
pursuant  to  the  orders,  he  bad  no 
specific  directions  to  pay  out  the 
amount  he  had  been  directed  to 
retain  pending  the  appeal,  as  the 
direction  in  the  order  appointing 
him  was  defeated  by  its  reversal; 
that  the  reversal  didnot  authorize 
him  to  pay  on  the  C.  iudgment 
the  amount  so  retainea,   but  he 
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held  it  simply  subject  to  the  direc- 
tion of  the  court;  that  while  plain- 
tiffs' judgments  established  their 
claims  against  the  estate,  they  had 
no  right  to  appropriate  to  their 
payment  the  estate  of  the  testatrix 
to  the  exclusion  of  her  creditors; 
that  the  sum  they  were  entitled 
to  was  dependent  iipon  a  distribu- 
tion to  be  made  by  the  surrogate; 
that  defendant  was  so  far  the  repre- 
sentative of  the  creditors  of  the  es- 
tate, that  he  could,  and  it  was  his 
duty  to  take  steps  to  have  tlie  fund 
restored  to  him  with  a  view  to  its 
proper  distribution;  that  the  re- 
ceiver was  properly  directed  to  pay 
over  the  amount  of  the  first  judg- 
ment so  retained  by  him,  but  was 
not  chargeable  with  interest,  save 
from  the  time  he  made  the  payment 
therefrom  to  C;  that  plaintiffs 
were  not  entitled  to  apply  upon 
their  second  judgment  the  money 
paid  to  them  by  the  receiver,  and 
were  properly  required  to  refund 
it.  but  were  not  required  to  pay 
to  defendant  the  commissions,  etc.. 
of  the 'receiver,  as  thev  were  in- 
cluded in  the  sum  which  the  re- 
ceiver was  directed  to  restore  to 
plaintiffs.     Willis  v.  8haj-p.      406 

13.  The  mere  fact  that  one  of  two  or 
more  executors  or  trustees  is  pas- 
sive, and  does  not  participate  in 
the  administration  or  interfere 
with  the  acts  of  his  co-executors  in 
taking  possession  of  the  property 
and  collecting  moneys  of  the  es- 
tate, will  not  charge  him  with  lia- 
bility for  waste  by  them;  it  must 
appear  that  he  haa  some  reason  to 
apprehend  that  such  might  be  the 
consequence  of  their  acts.  Cocks  v. 
Uatiland.  426 

14.  Defendant  was  one  of  six  execu- 
tors of  a  will;  letters  testamentary 
were  issued  to  all;  two  of  them, 
C  &  B.,  took  charge  and  posses- 
sion of  the  estate  and  assumed  to 
administer  it.  No  portion  of  the 
assets  came  into  defendant's  hands, 
except  what  she  received  as  the 
share  of  the  residuary  estate  given 
her  by  the  will,  and  she  took  no 
active  part  in  the  management. 
The  will  directed  that  the  share  of 
D.,  one  of  the  beneficiaries  and 
also  one  of  the  executors,  should 
be  invested  by  the  executors  upon 
l)ond  and  mortgage,   the  income 
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applied  during  his  life  to  the  sup- 
port of  his  family,  and  on  his  de- 
cease the  share  to  go  to  plaintiffs, 
his  children.  C  &  B.  divided  the 
estate  into  shares  as  directed,  and 
paid  over  to  the  beneficiaries,  ex- 
cept D.,  their  shares.  At  that  time 
all  of  the  beneficiaries  were  pres- 
ent. The  property  apportioned 
and  set  apart,  as  the  share  of  I), 
was  examined  by  him  and  handed 
over  to  B.  to  care  for.  It  was  not 
invested  as  directed  by  the  will, 
but  was  misappropriated  by  C .  & 
B.  who  were  copartners.  About 
eight  years  after  the  issuing  of 
letters  testamentary  they  failed. 
It  did  not  appear  that  up  to  the 
time  of  the  failure  there  was  any- 
thing to  excite  suspicion  that  they 
were  not  pnjdent  and  reliable  busi- 
ness men.  In  an  action  brought 
by  plaintiffs  to  recover  said  share, 
held,  that  the  facts  did  not  justify 
a  finding  of  such  negligence,  on 
the  part  of  the  defendant,  as  to 
render  her  liable.  Id. 

15.  The  will  directed  an  investment 
for  the  testator's  widow.  The  in- 
vestment was  not  made  by  C.  &  B. 
as  directed,  but  in  another  se- 
curity. Defendant  remonstrated 
against  this  at  the  time,  but  took 
no  action  to  compel  a  proper  in- 
vestment; no  loss  resulted  there- 
from. Four  years  before  the  fail- 
ure of  C.  &  B.,  defendant  knew 
that  tliey  had  not  made  any  other 
Investment  of  the  fund,  and  she 
then  joined  in  an  undertaking  to 
the  widow  that  her  annuity  should 
be  paid.  Held,  that  these  facts 
were  not  sulficient  to  charge  de- 
fendant with  the  want  of  due  care 
and  caution.  Id. 

16.  An  admission  by  an  adminis- 
trator or  executor  is  not  binding 
as  against  the  estate,  unless  made 
while  he  was  engaged  in  his  repre- 
sentative capacity  m  the  perform- 
ance of  a  duty  to  which  the  admis- 
sion was  pertinent  so  as  to  consti- 
tute it  a  part  of  the  res  gestff. 
Dads  v.  OallagJie?'.  487 

17.  In  an  action  upon  an  account 
against  an  estate  for  work  and 
labor,  goods  sold,  etc.,  it  appeared 
that  by  an  arrangement  between 
plaintiff  and  defendants,  the  ad- 
ministrators of   the    estate,    two 
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persons  were  called  in  for  the  pur- 
pose of  attempting  a  settlement  of 
the  claim;  that  at  the  lequest  of 
one  of  them  plaintiff  made  a  state- 
ment of  his  claim,  i.  e.,  as  to  the 
period  of  time  he  had  worked  for 
decedent  and  the  value  of  his  serv- 
ices, also  the  transactions  between 
him  and  the  decedent  in  reference 
to  the  other  items  of  the  account. 
Plaintiff,  as  a  witness  in  his  own 
behalf,  and  others  were  permitted 
to  testify,  under  objection  and  ex- 
ception, as  to  what  was  said  by 
him  on  that  occasion.  The  testi- 
mony was  allowed  for  the  purpose 
of  showing  admissions  by  defend- 
ants, who,  it  appears,  when  the 
statement  was  made,  sat  by  in 
silence,  making  no  objection,  ex- 
cept as  to  two  or  three  items.  G. , 
one  of  the  administrators,  testified 
that  he  had  no  prior  knowledge  of 
any  of  the  items.  Hefd,  that  the 
reception  of  the  testimony  was 
error;  that  silence  under  the  cir- 
cumstances did  not  amount  to  an 
admission,  and  if  it  could  be  so 
considered  it  was  not  binding,  as 
the  statements  related  to  past 
transactions,  and  so  constituted  no 
part  of  the  res  gestie;  also  that  as 
regards  plaintiff's  testimony,  it 
was  incompetent  under  the  Code 
of  Civil  Procedure  (§  829).         Id. 


FINDINGS  OF  LAW  AND  FACT. 

Plaintiff's  complaint  alleged,  in  sub- 
stance, that  defendant  had  taken 
down  a  line  fence  between  the 
lands  of  the  parties  and  erected  a 
new  fence  upon  plaintiff's  land, 
also  that  he  had  raised  a  dam  on 
his  land  to  a  greater  heighth  than 
he  was  entitled  to,  thereby  causing 
the  water  to  overflow  upon  and 
ini  ure  plaintiff's  lands.  The  relief 
asked  for  was  that  the  defendant 
be  required  to  return  the  fence  to 
the  proper  line,  to  lower  his  dam, 
and  for  damages.  The  trial  court 
found  as  a  fact  that  the  fence 
built  by  defendant  was  not  upon 
plaintiff's  laud,  but  upon  the  line 
between  his  and  defendant's  land 
and  marks  the  same;  it  found  in 
favor  of  plaintiff  as  to  the  dam, 
and  as  a  conclusion  of  law  that 
the  dam  should  be  lowered  as 
specified.  The  court  refused  to 
find,  as  a  conclusion  of  law.  as  re- 


quested by  defendant,  that  the 
latter  was  entitled  to  a  judgment 
declaring  that  the  fence  in  ques- 
tion "is  not  upon  plaintiff's  land, 
but  upon  the  line  between  plain- 
tiff's and  defendant's  lands. "  The 
judgment  recited  none  of  the  facts 
found,  except  such  as  were  favor- 
able to  plaintiff,  and  it  contained 
no  adjudication  upon  the  issue  re- 
lating to  the  division  fence.  Bekt^ 
error;  that  the  issue  as  to  the 
fence  was  a  material  one,  and  de- 
fendant was  entitled  to  the  fruit 
of  the  finding  of  facts  in  his  favor 
by  having  such  an  adjudication 
made  as  would,  b^  matter  of 
record,  estop  the  plaintiff  from  re- 
opening the  controversy;  and  that 
as  the  complaint  could  not  be  dis- 
missed upon  the  merits,  plaintiff 
having  succeeded  in  part,  defend- 
ant's oxi\y  protection  was  an  ex- 
press direction  for  judgment  in  his 
favor,  to  the  extent  required  by 
the  facts  found.  Out  water  v. 
Moore.  •  6^ 

FORECLOSURE. 

1.  In  an  action  for  the  foreclosure  of 
a  mortgage,  defendant  A.,  the 
owner  oi  the  equity  of  redemption, 
set  up  as  a  defense  an  agreement 
whereby  for  a  good  consideration 
plaintiff  agreed  that  no  proceed- 
ings would  be  instituted  to  enforce 
the  mortgage,  which  was  then  due, 
until  one  year  after  the  death  of 
A.,  provided  that  during  said 
period  prior  mortgages  upon  the 

'  same  property,  which  with  plain- 
tiff's mortgage  exceeded  its  value,, 
remained  unforeclosed  and  no  in- 
terest thereon  unpaid  for  more 
than  thirty  days  after  due  "  and  so 
long  as  no  taxes  or  assessments  on 
the  said  premises  remain  unpaid 
and  in  arrears  for  more  than  thirty 
days."  The  complaint  was  filed 
April  27,  1887.  An  assessment  of 
$23.08  for  a  sewer,  made  and  con- 
firmed in  March,  1886,  remained 
unpaid.  Defendant  alleged  that 
she  did  not  know  of  said  assess- 
ment until  about  April  28, 1887,  the 
day  before  the  service,  when  she 
promptly  caused  it  to  be  paid. 
The  court  found  that  such  non 
payment  was  due  to  the  negligence 
of  A.'s  son,  with  whom  A.,  she 
being  absent,  had  left  money  suf- 
ficient to  make  the  payment.      It 
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appeared  that  when  he  paid  the 
taxes  in  1886,  he  was  informed  by 
some  one  at  the  tax  office  that 
nothing  was  due  or  in  arrears 
against  the  property.  The  court 
directed  judgment  for  plaintiff. 
Held  (FoLLETT,  Ch.  J.  and 
Parker,  J.,  dissenting),  error; 
that  the  default  plaintiff  seeks  to 
avail  himself  of  would  result  in  a 
forfeiture,  from  which  or  its  con- 
sequences a  court  of  equity  had 
power  to  relieve.  Noye^  v.  And^'r- 
mm,  175 

2.  An  undertaking  given  on  appeal 
to  the  General  Term,  from  a  decree 
in  a  foreclosure  suit,  instead  of 
bemg  in  the  form  prescribed  by 
the  Code  of  Civil  Procedure 
(§  1331),  for  an  undertaking  to  stay 
proceedings  in  such  an  action  was 
m  the  form  prescribed  (§  1327)  to 
stay  execution  on  a  money  judg- 
ment. Plaintiff's  attorneys  ac- 
cepted the  undertaking  and  did 
not  take  proceedings  to  enforce  the 
decree  pending  the  appeal;  this 
resulted  in  an  affirmance,  but  dur- 
ing its  pendency  the  property  was 
sold  pursuant  to  a  decn^e  of  fore- 
closure and  sale  founded  on  a  prior 
mortgage.  In  an  action  upon  the 
undertaking,  hHd,  that  while  it 
was  valid  as  a  common-law  agree- 
ment, and  enforceable  according 
to  its  terms,  as  no  sum  was  recov- 
ered or  directed  to  be  paid  by  the 
judgment  appealed  from,  the  de- 
fendants were  not  liable  beyond 
the  amount  of  costs;  that  their 
agreement  could  not  be  enlarged 
so  as  to  embrace  the  payment  of 
the  amount  decreed  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the 
real  estate;  and  so,  that  a  recovery 
of  this  amount  was  error.  Con- 
cordia S,  db  A.  Assn.  v.  Iiisa<i.     189 

3.  While  a  receiver  appointed  pen- 
dente lite,  in  an  action  to  foreclose  a 
railroad  mortgage,  is  charged  with 
the  duty  of  operating  the  road 
pending  the  action,  the  corporation 
IS  not  dissolved  by  the  appoint- 
ment; the  receiver  does  not  repre- 
sent the  corporation  in  its  indi- 
vidual or  personal  character,  or 
supercede  it  in  the  exercise  of  its 
corporate  powers,  except  so  far  as 
the  mortgaged  property  is  con- 
cerned, and  in  every  respect  ex 
cept  the  possession  and  manage- 


ment of  the  mortgaged  property 
the  corporation  ia  free  to  exercise 
its  franchises.    Decker  v.  Gardner, 

834 

FORFEITURE. 

1.  A  court  of  equity  has  power  to 
relieve  a  party  against  forfeiture 
or  penalty  incurred  by  the  breach 
of  a  condition  subsequent,  when 
no  willful  neglect  on  his  part  is 
shown,  upon  the  principle  that  a 
party  having  a  legal  right  shall  not 
be  permited  to  avail  himself  of  it 
for  the  purpose  of  injustice  and  op- 
pression.    Nopes  V.  Anderson.  175 

2.  In  an  action  for  the  foreclosure 
of  a  mortgage,  defendant  A.,  the 
owner  of  the  equity  of  redemption, 
set  up  as  a  defense  an  agreement 
whereby  for  a  good  consideration 
plaintiff  agreed  that  no  proceed- 
ings would  be  instituted  to  enforce 
the  mortgage,  which  was  then 
due,  until  one  year  after  the  death 
of  A.,  provided  that  during  said 
periocl  prior  mortgages  upon  the 
same  property,  which  with  plain- 
tiff's mortgage  exceeded  its  value, 
remained  imforeclosed,  and  no 
interest  thereon  unpaid  for  more 
than  thirty  days  after  due  "and 
so  long  as  no  taxes  or  assessments 
on  the  said  premises  remain  unpaid 
and  in  arrears  for  more  than  thirty 
days."  The  complaint  was  filed 
April  27,  1887.  An  assessment 
of  $23.08  for  a  sewer,  made  and 
confirmed  in  March,  1886,  remained 
unpaid.  Defendant  alleged  that 
she  did  not  know  of  said  assess- 
ment until  about  April  28,  1887, 
the  day  before  the  service,  when 
she  promptly  causc»d  it  to  be  paid. 
The  court  found  that  such  non- 
payment was  due*  to  the  negligence 
of  A.'s  son,  with  whom  A.,  she 
being  absent,  had  left  money  suffi- 
cient to  make  the  payment.  It  ap- 
peared that  when  he  paid  tlie  tax(  s 
m  1886,  he  was  informe<l  by  some 
one  at  the  tax  office  that  nothing 
was  due  or  in  arrears  against  the 
property.  The  court  directed 
judgment  for  plaintiff.  J/dd 
(FoLLETT,  Ch.  J.,  and  Parker,  J., 
dissenting),  error;  that  the  default 
plaintiff  seeks  to  avail  himself  of 
would  result  in  a  forfeiture,  from 
which  or  its  consequences  a  court 
of  equity  had  power  to  relieve.   Id, 
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rOIl>LER  ADJUDICATION. 

1.  In  an  action  against  heirs  to  col- 
lect a  balance  due  upon  a  mort- 
gage executed  by  McC.  their 
ancestor,  it  appeared  that  the  lat- 
ter by  his  will  devised  his  real 
estate.  By  the  judgment  in  an 
action  brought  by  one  of  the 
heirs  for  the  partition  of  said  real 
estate  the  devise  was  adjudged 
to  be  void.  Plaintiffs'  testator 
brought  an  action  against  McC.'s 
executors,  the  defendants  here 
and  others,  to  vacate  said  judg 
ment,  and  for  direction  that  the 
executors  sell  sufficient  of  the  real 
estate  to  pay  his  debt.  Upon  de- 
murrer the  complaint  therein  was 
dismissed.  Held,  that  this  did  not 
sustain  the  defense  of  a  former 
adjudication.  Hauseltv.  Pattermn. 

349 


2.  In  an  action  brouglit  by  a  receiver 
appointed  in  supplementary  pro 
ceedings  to  have  two  chattel  mort- 
gages covering  the  same  property 
executed  by  the  debtor  set  aside 
as  fraudulent,  and  to  compel  the 
defendant  A.,  the  mortgagee  in 
one  of  the  mortgages  ana  the  as- 
signor of  the  other,  to  account  for 
and  pay  over  the  proceeds  of  sale 
of  the  mortgaged  property,  A. 
pleaded  the  pendency  oi  a  former 
suit  in  bar.  That  was  an  action 
brought  by  A.  to  recover  posses- 
sion of  the  property  which  had 
been  levied  upon  under  an  attach- 
ment issued  in  favor  of  the  judg- 
ment creditor  against  the  debtor. 
Defendant  in  that  action  justified 
under  the  attachment,  and  alleged 
"  that  an^  transfer  of  said  go^s 
to  the  plaintiff  was  in  fraud  of 
creditors  and  void."  The  judg- 
ment therein  decided  that  A.  was 
the  owner  and  entitled  to  the  pos- 
session of  the  property.  This 
judgment  was  reversed  on  appeal, 
and  the  action  was  still  pending. 
One  of  the  mortgages  was  shown 
to  be  fraudulent  and  void.  Htld, 
that  the  pending  of  the  former  ac- 
tion was  not  a  bar  to  the  recovery 
of  the  proceeds  of  the  property  sold 
to  satisfy  the  void  mortgage;  that 
to  establish  his  right  to  recover  in 
that  action,  A.  was  only  required 
to  show  one  valid  mortgage,  and 
JBO,  that  the  hivalidity  of  the  other 


was  not  necessarily  involved.  Man- 
deville  v.  Atery.  376 

When  farmer  miit  has  been  dis- 
continued by  consent  of  dtfcndnnt  the 
defense  of  former  suit  pending  is  not 
atailable  to  him  in  a  subsequent  action. 
./See  Hyatt  v.  Ingalls.  93 

Wliere^   in   pursuance  of  the 

laws  of  the  state  of  Connecticut,  c&in- 
mimoners  of  insolti'ncy  hate  deter- 
mined the  amount  due  on  a  ebiim 
against  an  insdcent  debtor,  this  is 
conclnsirt:  and  binding  against  assignee 
for  benefit  of  creditors. 

Hee  A   T.  Bank  v    Wttmore. 
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FRAUD. 


1.  It  seems  that  contracts  by  one 
party  to  procure,  for  a  considera- 
tion, a  husband  or  wife  for  the 
other,  are  considered  as  fraudulent 
in  their  character,  and  the  party 
paying  the  consideration  will  be 
regarcfed  as  under  a  species  of  im- 
position or  undue  influence.  Thival 
v.  Wellman.  156 

2.  It  fieems,  that  where  one  member 
of  a  firm  sells  out  his  interest  in 
the  firm  to  the  other  members,  who 
continue  the  business  with  the  firm 
property,  and  tlie  sale  is  subse- 
quently set  aside  for  fraud,  the 
out -going  partner  may  require  his 
copartner.^  to  account  to  him  as 
trustees  for  the  profits  resulting 
from  the  business  after  his  retire- 
ment.     White  V.  Beed.  468 

3.  Where,  however,  the  retiring  part- 
ner received  on  the  sale  more  than 
the  amount  of  his  interest  in  the 
capital  or  assets  of  the  firm,  he  is 
not  entitled  to  share  in  the  subse- 
quent profits;  the  fraud  that  in- 
duced the  sale  entitles  him  to  full 
indemnity  for  any  loss  suffered 
thereby,  but  does  not  entitle  him 
to  recover  upon  an  accounting.  Id. 

4.  In  an  action  to  recover  possession 
of  goods  sold  and  delivered  to  de- 
fendants on  the  ground  that  the 
sale  was  inducea  by  false  and 
fraudulent  representations  made 
by  them,  the  burden  is  upon  the 
plaintiff  to  establish  that  such 
representations  were  made  with 
intent  to  deceive  and  defraud. 
Cojffin  V.  IloUister,  644 
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FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES 

1.  In  an  action  by  plaintiff,  as 
creditor  of  W.,  to  set  aside  as 
fraudulent,  a  deed  of  real  estate 
made  by  W.  to  his  wife  through  a 
third  person,  of  land  in  this  state, 
it  appeared  that  W.,  who  resided 
in  Connecticut,  having  become  in- 
solvent, made  an  assignment  for 
the  benefit  of  creditors  to  a  citizen 
of  that  state.  Plaintiff  brought 
actions  there  upon  his  claims 
against  W.,  who  died  while  they 
were  pending.  His  assignor  was 
appointed  administrator  of  his 
estate,  and  upon  plaintiff  seeking 
to  revive  and  continue  the  actions 
against  said  administrator,  the 
court  directed  that  the  actions 
abate  and  be  discontinued.  Ac- 
cording to  the  prescribed  practice 
in  said  state,  the  probate  court  ap- 
pointed commissioners  in  •  insolv- 
ency, to  whom  plaintiff's  claims 
were  presented;  they  settled  and 
fixed  the  amount  thereof.  The 
assets  were  insuflficient  to  pay  the 
expenses  of  the  settlement  of  the 
estate  and  the  preferred  claims. 
The  trial  court  found  that  the 
deed  in  question  was  made  after 
W.'s  indebtedness  to  plaintiff  ac- 
cnied,  without  consideration  and 
with  intent  to  defraud  his  credit- 
ors, and  that  at  the  time  of  his 
death,  W.  had  no  title  to  any  prop- 
erty, real  or  personal,  in  this  state. 
Defendant  claimed  that  as  no  exe- 
cution had  been  issued  and  re- 
turned unsatisfied,  founded  upon 
any  judgment  recovered  by  plain- 
tiff, this  action  could  not  be  main- 
tained. Held  (FoLLETT,  Ch.  J., 
dissenting),  untenable;  that  the 
situation  being  such  as  to  render 
it  impossible  for  plaintiff  to  re- 
cover a  judgment  upon  which  exe- 
cution could  be  issued,  a  court  of 
equity  had  power  to  grant  relief. 
Nat.  Trademwn's  Bank  v.  Wftmore. 

241 

2.  A  chattel  mortgage  not  accom- 
panied by  immediate  delivery  or 
followed  by  an  actual  or  continued 
change  of  possession  of  the  chat- 
tels mortgaged,   and  which  was 


executed  upon  an  agreement  that 
the  mortgagor  may  remain  in  pos- 
session and  sell  the  property  and 
use  the  avails  in  substantially  the 
same  manner  as  before  the  execu- 
tion of  the  mortgage,  is  void  as- 
against  the  creditors  of  the  mort- 
gagor.    MandeHUe  v.  Atery,    376 

3.  The  term  "creditors  "  includes  all 
persons  who  were  such  while  the 
chattels  remained  in  the  possession 
of  the  mortgagor  under  the  agree- 
ment, and  their  rights  are  not  af- 
fected by  the  fact  that  they  did 
not  obtam  judgment  or  a  specific 
lien  until  after  delivery  of  the 
property  to  the  mortgagee.        Id. 

4.  The  right  of  the  creditor  to  col- 
lect his  debt  out  of  the  mortgaged 
chattels  may  not  be  defeated  by 
the  mortgagee,  simply  by  selling- 
the  property.  Id, 

5.  An  assent  by  a  creditor  to  such  an 
arrangement  between  the  mort- 
gagor and  mortgagee,  which 
would  preclude  him  from  assert- 
ing his  rights  as  a  creditor  against 
the  mortgaged  property,  must,  be 
such  as  to  create  against  him  an 
equitable  estoppel,  or  it  must  exist 
in  agreement  supported  by  a  valid 
consideration.  Id. 

6.  Where  an  alleged  assent  was 
made  upon  condition  that  the 
mortgagor  should  return  to  the 
creditor  a  portion  of  the  goods 
purchased  of  him,  the  purchase- 
price  for  which  constituted  the  in- 
debtedness, and  would  make  pay- 
ments to  the  mortgagee,  neither  of 
which  conditions  w^ere  complied 
with,  held,  that  there  was  no  con- 
sideration for  the  assent;  and  so, 
it  was  not  binding.  Id, 

7.  A  creditor  may  not  be  deprived 
of  his  legal  rigHt  to  attack  a  chat- 
tel mortgage  as  fraudulent  by  an 
agreement  made  with  his  agent, 
waiving  or  surrendering  such 
right,  without  evidence  that  he 
knew  of  the  defect  in  the  mort- 
gage, and  had  authorized  the 
agent  to  make  the  agreement,  or 
had  acquiesced  in  it  when  made. 

Id, 

8.  Although  the  mortgagee  may 
possess  an  honest  claim,  he  cannot 
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retain,  as  against  a  pursuing  cred- 
itor, property  obtained  by  him 
under  his  mortgage  if  it  is  fraudu- 
lent; and  although  he  took  and 
fiold  the  property  by  virtue  of  the 
mortgage  before  any  lien  was  ob- 
tained tliereon  by  the  creditor  he 
may  be  compelled  by  the  latter  to 
refund  the  proceeds;  the  mortgage 
being  void,  all  proceedings  under 
it  are  void.  Id. 

9.  In  an  action  to  set  aside  a  deed 
from  B.,  plaintiff's  ancester,  to  de- 
fendant R..  also  a  deed  from  R.  to 
defendant  A. ,  and  a  mortgage  from 
the  latter  to  defendant  L. ,  it  was 
found  that  R.  obtained  his  deed  by 
fraud  and  undue  influence,  but  that 

A.  purchased  in  good  faith  relying 
on  R/s  record  title  and  possession. 
It  appeared  that  a  prior  action  was 
brought  against  R.  to  set  aside  a 
former  deed  of  the  premises  from 

B.  to  him.  on  the  same  ground,  in 
which  action  a  notice  of  pendency 
was  filed;  a  final  judgment  was 
entered  therein  dismissing  the 
complaint,  and  said  lis  pendens  whs 
canceled  by  order  of  the  court.  It 
did  not  appear  that  A.  knew  of  the 
former  judgment.  It  was  claimed 
that  A.  was  chargeable  with  either 
statutory  or  implied  notice  of  the 
infirmity  of  his  title.  Held,  unten- 
able; that  the  Us  pendens,  when 
canceled,  ceased  to  be  a  statutory 
notice;  and  that  the  omission  of 
A.  or  L.  to  search  for  the  papers 
filed  in  that  action  was  not  negli- 
gence or  evidence  of  bad  faith  on 
their  part.     Vaientine  v.  Aiistin. 
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GENERAL  TERM. 

1.  In  an  action  brought,  among  other 
things,  to  charge  certain  realestate 
with  moneys  alleged  to  have  been 
wrongfully  invested  therein  by  the 
defendant,  the  complaint  was'  dis- 
missed; on  appeal  the  General 
Term  reversed  the  iudgment  and 
granted  a  new  trial,  but  directed 
the  complaint  and  notice  of  pend- 
ency to  be  amended  by  striking 
out  all  allegations  concerning  said 
real  estate.  No  motion  for  an 
amendment  had  been  made  and  the 


record  did  not  disclose  the  exist- 
ence of  any  of  the  causes  prescribed 
for  the  cancellation  of  the  notice, 
or  that  counsel  on  either  side  were 
heard  upon  the  question.  Held, 
that  the  General  Term  had  no 
power  to  direct  the  notice  of  pend- 
ency to  be  so  amended  as  to  cancel 
and   destroy  it.     Beman  v.  Todd. 

114 

2.  Where  an  action  by  a  wife  for  a 
judicial  separation  from  her  hus- 
Dand  on  the  ground  of  abandon* 
meut  is  determined  in  her  favor, 
and  the  court  as  part  of  the  final 
judgment,  makes  an  allowance  for 
the  repayment  of  sums  expended 
by  plaintiff  in  her  support  and 
maintenance  since  the  commence- 
ment of  the  action,  the  General 
Term  has  power  to  review  the 
judgment  in  this  respect,  and  to 
strike  out  the  allowance  as  im- 
providently  made.  Percival  v, 
Percical.  637 

8.  It  seems,  a  General  Term  order 
striking  out  the  allowance  on  the 
ground  that  the  court  below  had 
no  power  to  grant  it,  is  error.  Id, 

4.  It  must  appear,  however,  from 
the  order  that  the  action  of  the 
General  Term  in  striking  out  the 
allowance  was  based  on  the  ground 
of  want  of  power  in  the  court  be- 
low to  authorize  this  court  to  re- 
view it;  the  opinion  may  not  be  re- 
sorted to  Xo  determine  the  grounds 
of  the  decision.  Id, 

It  seems  where  in  an  action  for 

hreo/ch  of  contract  the  amount  of  dam- 
ages is  a  question  of  law,  the  General 
l^erm,  instead  of  granting  a  new  trial, 
may  modify  verdict  and  direct  judg- 
ment for  the  correct  amount. 

JSee  Andrews  v.  Brewster.  433 


GRANTOR  AND  GRANTEE. 

Only  by  the  use  of  plain  and  direct 
language  by  a  grantor  will  it  be 
held  that  be  created  a  right  in  the 
nature  of  an  easement  attached  to 
one  parcel  of  land,  making  another 
servient  thereto  for  all  time.  Clark 
V.  Devoe.  120 

See  Deed. 
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HEIRS. 

1.  The  provision  of  the  Revised  Stat- 
utes (1  R.  S,  749,  g  4)  requiring  a 
devisee  or  heir  to  satisfy,  out  of 
his  own  property,  a  mortgage  exe- 
cuted by  his  testator  or  ancestor 
upon  real  estate  which  has  passed 
or  descended  to  him,  unless  there 
is  an  express  testamentary  direc- 
tion that  such  mortgage  shall  be 
otherwise  paid,  does  not  contem- 
plate that  the  devisee  or  heir 
should  be  so  liable  irrespective  of 
the  property  which  descended  to 
him,  but  rather  that  his  liability 
to  pay  the  mortgage  should  be 
measured  by  and  not  exceed  the 
value  of  that  propertv.  Hauselt 
V.  Patteraan,  "  349 

3.  In  an  action  under  the  statute  to 
enforce  the  liability  of  the  heirs  or 
devisees  they  may  allege  in  their 
answer  and  prove  other  debts  of 
the  decedent  unsatisfied  belonging 
to  the  same  or  prior  class  as  that  in 
suit,  and  properly  chargeable 
against  the  land  by  reason  of  a 
deflcicncv  of  personalty.     (2  R.  S. 

453,  §§  39,  40;  Code,  §  1856.)    Id. 

Z.  The  amount  of  the  recovery  in 
such  an  action  must  be  in  propor- 
tion to  the  value  of  the  real  estate 
which  has  descended  to  the  de- 
fendants  respectively;  it  is  only 
when  they  have  transferred  the 
land  that  they  are  personally 
liable,  and  then  only  for  an  amount 
not  exceeding  its  value.  Id, 

4.  When  the  land  has  not  been 
aliened  bv  the  heirs  or  devisees  the 
remedy  is  by  action  in  equity 
having  the  nature  of  a  proceeding 
in  rem  to  reach  the  land.     (2  R.  S. 

454,  §  47;  Code  Civ.  Pro.  §  1852.) 

Id. 

5.  The  liability  of  the  defendants  is 
not  joint,  nor  is  the  estate  which 
has  descended  to  any  one  of  them 
subject  to  the  proportion  of  the 
mortgage  debt  chargeable  to  any 
of  the  others.  Id. 

•6.  In  an  action  against  all  the  heirs 
or  their  representatives,  except 
one,  of  McC,  who  died  intestate 
as  to  his  real  estate,  to  recover  a 
deficiency  arising  on  foreclosure  of 
a  mortgage  upon  land  of  which  he 


died  seized,  it  appeared  that  one- 
sixth  of  the  real  estate  descended 
to  the  heir  not  a  party,  and  that 
such  interest  was  not  represented 
by  any  defendant.  A  joint  judg- 
ment against  the  defendants  for 
the  amount,  of  the  ieflciency  was 
rendered,  neither  the  amount  of 
the  recovery  nor  the  costs  being 
apportioned;  the  judgment  did 
not  direct  that  its  amount  be  levied 
upon  the  land  which  descended  to 
the  heirs.  Held,  error;  that  the 
defendants  were  chargeable  only 
with  five-sixths  of  plaintiff's  claim, 
and  for  that  amount  only  their  in- 
terest in  the  real  estate  was  sub- 
ject to  the  levy  of  execution  on 
the  judgment:'^that  the  omission 
to  plead  the  defect  of  parties  de- 
fendant was  a  waiver  merely  of 
that  defense,  and  did  not  increase 
the  defendants'  liability.  Judg- 
ment, therefore,  modified  so  as  to 
charge  the  defendants  with  five- 
sixths  of  the  amount  of  the  re- 
covery, and  to  direct  the  levy  of 
it,  duly  apportioned  upon  the  real 
estate  which  descended  to  defend- 
ants. Id. 

7.  Interest  had  been  paid  hy  McC. 
upon  his  bond  accompanying  the 
mortgage  within  twenty  years 
prior  to  the  commencement  of  the 
action.  Held,  that  although  the 
remedy  was  given  by  statute,  the 
cause  of  action  was  founded  upon 
the  obligation  of  defendants'  an- 
cestor; and  so,  it  was  not  barred 
by  the  Statute  of  Limitations.    Id, 

8.  McC,  by  his  will,  devised  his 
real  estate.  By  the  judgment  in 
an  action  brought  by  one  of  the 
heirs  for  the  partition  of  said  real 
estate,  the  devise  was  adjudged 
to  be  void.  Plaintiff's  testator 
brought  an  action  against  McC.'s 
executors,  the  defendants  here  and 
others,  to  vacate  said  judgment, 
and  for  direction  that  the  execu- 
tors sell  sufllcient  of  the  real  estate 
to  pay  his  debt.  Upon  demurrer 
the  complaint  therein  was  dis- 
missed. Held,  that  this  did  not 
sustain  the  defense  of  a  former 
adjudication  Id. 

9.  Defendant  8.  was  sued  as  sur- 
viving trustee  under  the  will  of  J., 
one  of  the  heirs,  who  died  in  the 
state  of  New  Jers(^y;  her  will  was 
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admitted  to  probate  in  that  state: 
it  was  recorded  in  the  office  of  the 
surrogate  of  New  York  city  and 
county,  but  not  formally  admitted 
to  probate  in  this  state.  By  said 
will  J.  devised  to  S.  and  G.,  as 
trustees,  her  real  estate  in  this 
state  in  trust,  giving  the  survivor 
power  to  execute  the  trust.  Held, 
that  in  respect  to  the  land,  the 
tnistee  was  subject  to  the  equit- 
able jurisdiction  of  the  courts  of 
this  state;  and  so,  was  properly 
made  a  party;  and  that  a  refusal 
to  dismiss  the  complaint  as  to  him 
was  not  error.        '  Id. 


HIGHWAYS. 

1.  A  highway,  although  properly 
laid  out,  if  opened  and  worked  for 
a  part  of  the  distance  only,  as  de- 
scribed in  the  survey,  after  the 
lapse  of  more  than  six  years, 
ceases,  as  to  the  part  not  opened, 
to  be  a  highway  for  any  purpose. 
Ilorey  v.  ViUnge  of  llareratmw.  273 

2.  It  se^nu,  the  burden  of  showing 
that  a  portion  has  so  ceased  to  be 
a  highway  rests  upon  the  parties 
claiming  it.  Jd. 

3.  The  requirement  of  the  statute 
(1  R.  S.  520.  S  99,  as  amended  by 
chap.  311,  Laws  of  1861)  that  a 
highway  must  be  opened  and 
worked  within  six  years,  implies 
that  it  must  be  made  passable  as  a 
highway  for  public  travel;  it  need 
not  be  made  a  first  class  road,  or 
be  finished,  but  it  must  be  worked 
sufficiently  to  enable  the  public  to 
pass  over  it.  Id. 

4.  So,  also,  where  a  road  has  not 
been  used  and  traveled  as  a  high- 
way for  six  years  and  has  for  that 
perioil  been  made  impassable  for 
conveyances  by  being  fenced  off, 
or  by  excavations  therein,  its  legal 
character  as  a  highway  is  (le- 
stroyed;  and  this,  although  in  the 
begmning  of  the  non-user  the 
road  was  rendered  impassable  by 
a  trespasser.  Id. 

5.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  neglect  to 
keep  one  of  its  streets  in  repair, 
it    appeared    that    the    street    in 


question  was  regularly  laid  out, 
and  up  to  the  intersection  with 
another  street,  was  opened  and 
worked;  but  that  the  portion 
where  the  accident  happened  was. 
not  worked  and  never  had  been 
used  as  a  highway,  and  for  more 
than  six  years  had  been  closed  by 
a  fence  across  it,  and  there  was  no 
access  thereto  except  from  private 
property;  also,  that  it  had  been 
rendered  impassable  for  public 
travel  by  deep  excavations  therein, 
and  that  sand  and  clay  were  exca- 
vated therefrom  and  carried  away 
by  private  parties,  without  hin- 
drance from  the  town  officials  or 
the  public.  Plaintiff  entered 
thereon  from  private  property. 
Held,  that  the  locus  in  quo  was  not 
a  highway;  and  so,  that  plaintiff 
was  not  entitled  to  recover.       Id. 

0.  The  law  requires  a  traveler  on  a 
highway,  l>efore  crossing  a  railroad 
track,  to  look  and  listen  for  the 
approach  of  trains,  and  if  he  omits 
to  do  so  and  suffers  injury,  he 
cjinnot  maintain  an  action  against 
the  railroad  company,  although  it 
was  guilty  of  negligence.     7 ticker 

V.  y.  r.  a  d-  //.  n.  n.  r.  o>.  3oa 

7.  Certain  town  assessors,  not  know- 
ing of  the  repeal,  by  the  act  of 
1H72  (Chap.  355,  Laws  of  1872),  of 
the  provision  of  the  Revised  Stat- 
utes vl  R.  S.  389,  ^  4,  as  amended 
by  chap.  287,  Laws  of  1871)  direct- 
ing that  a  farm  or  lot  lying  in  two 
towns  or  wards  shall,  if  occupied, 
be  assessed  in  the  town  or  lot 
where  the  occupant  resides,  as- 
sessed a  fann  owned  and  occupied 
by  plaintiff  as  so  prescribed,  and 
the  commissioner  of  highways  of 
the  town,  in  making  his  assess- 
ment for  highway  labor,  assessed 
plaintiff  for  highway  labor  on  his 
whole  farm  in  compliance  with 
the  provision  of  the  statute  (1  R. 
8.  506.  §  24)  requiring  him  to 
make  his  apportionment  upon  real 
estate  ''as  the  same  shall  appear 
upon  the  last  assessment-roll  of 
the  town."  Plaintiff  worked  out 
the  tax  at  the  demand  of  the  over- 
seer of  the  highways,  but  protested 
against  its  legality.  Held,  that 
an  action  was  not  maintainable 
against  the  commissioner  to  re- 
cover the  value  of  the  labor  so 
rendered  by  plaintiff;  as  that  of- 
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ficer  had  jurisdiction  to 
plaintiff  and  simply  obeyed  the 
command  of  a  valid  statute.  Ilamp- 
t&n  V.  Ilanis/ier.  634 


HUSBAND  AND  WIFE. 

1.  It  seems,  articles  of  separation 
between  a  husband  and  wife  in 
which  another  ioins  as  trustee,  al- 
thouffli  valid  when  made,  are  ren- 
dered void  by  the  resumption  of 
the  conjugal  relation.  Zimmer  v. 
tkttle.  37 

2.  The  wife  of  plaintiff,  having 
brought  an  action  against  him  for 
limited  divorce,  for  the  purpose  of 
settling  the  action  he  paid  to  de- 
fendants $400  and  received  their 
bond,  conditioned  that  they  would 
support  and  maintain  the  wife 
durmg  life,  and  would  forever 
save  him  harmless  and  exempt 
from  any  further  liability  therefor. 
At  the  time  of  the  execution  of 
the  bond  the  wife  had  left  her 
husband,  and  was  living  with  de- 
fendant D.,  her  father.  She  sub- 
sequently returned  to  her  husband, 
became  a  member  of  his  faniilv, 
obtained  clothing  upon  his  credit, 
for  which  he  was  required  to  and 
did  pay,  and  he  supported  her. 
lleUl,  that  an  action  to  enforce  the 
bond  was  not  maintainable;  that 
the  bond  having  been  executed  in 
view  of  the  separation,  the  obli- 
gation was  dependent  upon  its  con- 
tinuance; that  when  the  wife  re- 
turned to  her  husband,  resuming 
permanently  her  place  as  his  wife, 
the  cause  which  led  to  the  con- 
tract ceased  and  the  considerations 
upon  which  it  rested  disappeared, 
and  this  although  the  wife  re- 
turned to  her  husband's  home 
without  his  consent;  that  she  had 
the  right  so  to  do  and  he  was 
bound  to  receive  her.  Id. 

3.  It  Heems  that  plaintiff  is  entitled 
to  reimbursement  of  the  monej' 
paid  by  him.  Id. 

4.  There  was  evidence  tending  to 
show  that  the  husband  and  wife 
had  not  fully  resumed  their  con- 
jugal relations.  IMd,  immaterial; 
that  their  reconciliation  was  ap- 
parently complete  and  defendants 
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had  the  right  to  assume  it  was 
wholly  80.  Id, 

5.  Where  an  action  by  a  wife  for  a 
judicial  separation  from  her  hus- 
band on  the  ground  of  abandon- 
ment is  determined  in  her  favor, 
the  court  has  power,  as  part  of  the 
final  judgment,  to  make  an  allow- 
ance for  the  repa}rment  of  sums 
expended  by  plaintiff  in  her  sup- 
port and  maintenance  since  the 
commencement  of  the  action. 
Pereival  v.  Percital.  637 

6.  The  General  Term  has  power  to 
review  the  judgment  in  this  re- 
spect, and  to  stnke  out  the  allow- 
ance as  improvidently  made.     Id. 

7.  It  8t'e7ns,  a  General  Term  order 
striking  out  the  allowance  on  the 
ground  that  the  court  below  had 
no  power  to  grant  it,  is  error.    Id. 

8.  It  must  appear,  how^ever,  from 
the  order  that  the  action  of  the 
General  Term  in  striking  out  the 
allowance  was  based  on  the  ground 
of  want  of  power  in  the  court 
below  to  authorize  this  court  to 
review  it;  the  opinion  may  not  be 
resorted    to     to    determine     the 


grounds  of  the  decision. 


INFANTS. 


Id. 


1.  The  question  at  what  age  an  in- 
fant's responsibility  for  negligence 
may  be  presumed  to  commence,  is 
not  one  of  fact,  but  of  law. 
Tucker  v.  H.  Y.  C.  db  II.  li.  R  It 
Co.  308 

2.  In  the  absence  of  evidence  tend- 
ing to  show  that  a  boy  twelve 
years  of  ace  was  not  qualified  to 
understand  the  danger  and  appre- 
ciate the  necessity  for  observing 
that  degree  of  caution  in  crossing 
a  railroad  track  an  adult  woiild, 
he  must  be  deemed  sui  jnris  and 
chargeable  with  the  .same  measure 
of  caution  as  an  adult.  Id. 

3.  Plaintiff,  an  infant  about  seven- 
teen months  old,  escaped  from  his 
mother's  house  near  a  railroad 
crossing  by  crawling  under  a  gate 
which  was  fastened,  went  upon 
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the  track,  was  struck  by  a  train 
and  injured.  In  an  action  to  re- 
cover damages  for  the  injury,  it 
appeared  that  tiie  bell  on  the  loco- 
motive was  not  rung  or  the 
whistle  sounded  eighty  rods  from 
the  crossing  as  required  by  the 
statute.  There  was  no  evidence 
authorizing  a  finding  that  had  the 
statute  relating  to  signals  at  rail- 
road crossings  been  complied  with, 
the  mother's  attention  would  have 
been  called  in  time  to  have  enabled 
her  to  rescue  the  child,  or  that  the 
injury  might  otherwise  have  been 
prevented.  Held,  that  the  testi- 
mony did  not  authorize  a  recovery. 
Qhrystal  v.  7'.  &  B.  It  II  Co.    519 


INSOLVENCY. 

1.  Where  one  engaged  in  commerce 
permits  his  commercial  paper  to 
be  dishonored  and  his  property  to 
be  attached  in  an  action  in  which 
judgment  is  subsequently  recov- 
ered by  default,  this  is  evidence, 
and  if  unexplained  is  proof  of  in- 
solvency.     TtMhill    V.    Skidviore. 

148 

2.  When  the  price  of  goods  sold  on 
credit  is  due  and  unpaid,  and  the 
vendee  becomes  insolvent  before 
obtaining  possession,  the  vendor 
has  the  right  to  retain  possession 
of  the  property  as  security  for  the 
purchase-price,  as  against  the 
vendee  or  his  attaching  creditor, 
which  right  is  greater  than  a  lien. 

Id. 

INTEREST. 

1.  The  letters  of  an  executor  were 
revoked  because  of  misappropria- 
tion of  the  funds  of  the  estate  by 
him.  By  the  surrogate's  decree 
upon  the  final  settlement  of  his  ac- 
counts he  was  directed  to  pay  a 
sum  exceeding  the  penalty  of  his 
bond.  The  surety  was  charged 
with  interest  upon  the  penalty 
from  the  time  of  the  misappropria- 
tion. Held,  error;  but  that  he  was 
chargeable  with  interest  from  the 
date  of  the  decree.  Hood  v.  Hay- 
wnrd,  1 

3.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.  90,  §  43)  direct- 


ing that  '*  no  legacies  shall  be  paid 
until  after  the  expiration  of  one 
year  from  the  time  of  granting  let- 
ters testamentary  or  of  administra- 
tion unless  the  same  are  directed 
by  the  will  to  be  sooner  paid," 
changed  the  time  when  legacies 
commence  to  draw  interest  from 
one  year  after  the  death  of  the  tes- 
ta! or  to  one  year  after  the  grant- 
ing of  letters.    In  re  McGavtaft. 

526 

.  The  words  **  letters  testament- 
ary" or  "of  administration"  in- 
clude temporarv  letters,  and  so, 
where  'such  letters  have  been 
granted,  pending  proceedings  for 
the  probate  of  a  will,  interest 
upon  a  legacy  begins  to  run  one 
year  after  the  date  of  the  issue  of 
such  letters.  Id, 


JOINT    DEBTORS. 

Where  a  release  of  one  of  two  joint 
debtors  contains  an  express  pro- 
vision that  it  shall  not  affect  or 
impair  the  claim  of  the  creditor 
against  the  otlier  debtor,  the  latter 
is  not  discharged.  Whittemore  v. 
Judd  L,  &  8.  Oil  Co,  665 


JOINT  LIABILITY. 

Persons  who,  by  their  several  acts  or 
omissions,  maintain  a  public  or 
common  nuisance,  are  jointly  and 
severally  liable  for  sucn  damages 
as  are  the  direct,  immediate  and 
probable  consequences  of  it.  Sim- 
mons V.  Everaon.  319 


JUDGMENT. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  defendant  had 
taken  down  a  line  fence  between 
the  lands  of  the  parties,  and  erected 
a  new  fence  upon  plaintiff's  land, 
also  that  he  had  raised  a  dam  on 
his  land  to  a  greater  heighth  than 
he  was  entitled  to,  thereby  causing 
the  water  to  overflow  upon  and  in- 
jure plaintiff's  lands.  The  relief 
asked  for  was  that  the  defendant 
be  required  to  return  the  fence  to 
the  proper  line,  to  lower  his  dam, 
and  for  damages.    The  trial  court 
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found  as  a  fact  that  the  fence  built 
by  defendant  was  not  upon  plain- 
tiff's land,  but  upon  the  line  be- 
tween his  and  defendant's  land  and 
marks  the  same;  it  found  in  favor 
of  plaintiff  as  to  the  dam,  and  as  a 
conclusion  of  law  that  the  dam 
should  be  lowered  as  specified. 
The  court  refused  to  find,  as  a 
conclusion  of  law,  as  requested  by 
defendant,  that  the  latter  was  en- 
titled tc  a  judgment  declaring  that 
the  fence  m  question  **  is  not  upon 
plaintiff's  land,  but  upon  the  lino 
between  plaintiff's  and  defendant's 
lands."  The  judgment  recited 
none  of  the  facis  found,  except 
such  as  were  favorable  to  plaintiff, 
and  it  contained  no  adjudication 
upon  the  issue  relating  to  the  divi- 
sion fence.  Held,  error;  that  the 
issue  as  to  the  fence  was  a  material 
one,  and  defendant  was  entitled  to 
the  fruit  of  the  finding  of  facts  in 
his  favor  by  having  such  an  adju- 
dication made  as  would,  by  matter 
of  record,  estop  the  plaintiff  from 
reopening  the  con tro vers v;  and 
that  as  the  complaint  could  not  be 
dismissed  upon  the  merits,  plain- 
tiff having  succeeded  in  part,  de- 
fendant's only  protection  was  an 
express  direction  for  judgment  in 
his  favor,  to  tlie  extent  required 
by  the  facts  found.  Outwater  v. 
Moore.  66 

L  In  an  action  brought  by  property 
owners  in  the"  city  of  Buffalo  to 
determine  the  legality  of  certain 
assessments  upon  their  premises  to 
pay  the  expense  of  macadamizing 
a  street,  to  enjoin  the  city  from  en- 
forcing tlie  collection  thereof,  and 
to  restrain  payment  of  any  money 
to  the  defendant  McC,  who  was 
the  contractor  for  the  work,  out  of 
the  fund  created  by  the  assess- 
ment, it  appeared  that  the  contract 
with  McC.  provided  that  payments 
should  be  made  to  him  semi- 
monthly, as  the  work  progressed, 
at  the  discretion  of  the  common 
council,  upon  estimates  of  the  en- 
gineer of  the  amount  of  work 
actually  performed.  The  only  find- 
ing as  to  any  wrong  doing  by  any 
city  oflScer  was  that  the  city  en- 
gineer, knowing  that  McO.  had  not 
performed  the  work  in  accordance 
with  the  specifications,  had  recom- 
mended the  common  council  to 
pay  McC.  out  of  said  fund.   There 


was  no  finding  that  said  recom- 
mendation had  been  adopted,  or 
that  the  common  council  were 
about  to  adopt  it,  or  had  fraudu- 
lently or  wrongfully  directed  pay- 
ments to  McC,  or  that  the  other 
city  oftlcials,  without  whose  acts, 
under  the  city  charter  (§  30,  tit.  2, 
chap.  519,  Laws  of  1870),  money 
could  not  be  drawn  from  the  treas- 
ury, were  threatening  to  do  any 
wrong  or  improper  act,  or  that 
McC.  held  any  orders  or  warrants 
that  have  not  been  paid.  A  judg- 
ment was  rendered,  declaring  the 
assessments  void,  restraining  their 
collection,  and  enjoined  the  city 
and  its  officers. from  drawing  any 
order  or  warrant,  or  directing  any  to 
be.drawu,  on  said  fund  to  McC.  or 
his  order  until  the  work  was  com- 
pleted as  required.  Tlie  General 
Term  reversed  the  judgment  as  to 
the  assessments,  but  affirmed  the 
■  residue  thereof.  Held,  it  must  be 
assumed  that  the  assessments  and 
the  contract  with  McC.  were  valid; 
that  in  the  absence  of  a  linding 
that  the  duty  imposed  upon  the 
common  council  by  the  charter  as 
to  McC.'s  contract  was  not  prop- 
erly and  rightfully  performed,  the 
court  could  not  interfere,  and, 
therefore,  that  the  affirmance  was 
error.  Un.  Cemetery  Assny.  CCon- 
nell.  88 

8.  Defendant,  the  J.  L.  &  8.  Oil  Co., 
brought  an  action  upon  an  alleged 
joint  claim  against  T.  &  H.  T. 
alone  defendea,  denving  any  lia- 
bility on  his  part.  The  action  was 
determined  in  favor  of  the  plain- 
tiff therein;  one  roll  was  filed,  but 
separate  judgments  were  entered 
against  the  defendants  for  different 
amounts,  the  one  against  T.  being 
the  greater  by  the  amount  of  the 
costs  and  interest.  In  an  action  to 
restrain  the  collection  of  the  judg- 
ment against  H.,  held,  that  the 
judgments  could  not  be  considered 
as  joint;  and  that  a  release  of  T.  did 
not,  in  the  absence  of  any  claim  of 
payment  by  either  debtor,  affect 
the  right  of  the  judgment  cred- 
itors as  against  H.  Whittemore  v. 
Judd  L.  &  S.  Oil  Co.  665 

4.  Also  Jirld,  that  the  judgment 
against  T.  could  be  separately  as- 
signed without  affecting  the  rights 
of  the  creditor  as  against  H.     Id. 
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JURISDICTION. 


1.  Where,  by  an  agreement  between 
the  parties,  a  patentee  grants  to  a 
licensee  the  right  to  make  and  sell 
his  inventions,  and  the  licensee 
acknowledges  the  validity  of  the 
patent  and  stipulates  to  pay  royal- 
ties, an  action  to  recover  the  roy- 
alties does  not  arise  under  any  act 
of  congress  in  relation  to  patents, 
and  is  within  the  jurisdiction  of 
the  state  courts.     Hyatt  v.  IngalU. 

93 

2.  A  patent  for  an  improvement  in 
illuminated  basements  and  base- 
ment extensions,  sidewalks,  roofs, 
etc.,  was  issued  to  plaintiff  in  1807, 
and  reissued  in  1878.  By  an  agree- 
ment made  in  November,  1878, 
plaintiff  granted  to  defendants 
the  exclusive  right  to  manufacture 
and  sell  within  certain  territorial 
limits  the  illuminated  tile  work 
covered  by  the  patent  and  its  le- 
issue.  It  was  provided  that  the 
license  should  lust  during  the  con- 
tinuance of  the  patent,  or  any  ex- 
tension or  renewal  thereof.  The 
licensees  recognized  the  validity  of 
the  patent,  and  expres.sly  consented 
that  it  might  be  reissued  by  plain- 
tiff as  often  as  she  should  choose 
to  do  so.  Defendants  agreed  to 
pay  a  specified  royalty  for  tiles  or 
plates  used  for  the  purposes  speci- 
fied in  the  patent.  They  manu- 
factured and  sold  the  patented 
articles,  and  up  to  August  1,  1881, 
paid  royalties  thereon.  In  Septem- 
ber, 1881,  plaintiff  obtained  a  reis- 
sue of  the  patent,  and  thereafter 
defendants  refused  to  pay  royalties, 
although  they  continued  to  manu- 
facture and  sell.  Plaintiff  there- 
upon notitied  them  that  the  license 
was  forfeited.  In  an  action  to 
procure  a  cancellation  of  the  agree- 
ment, an  accounting  and  payment 
of  royalties,  and  an  injunction  re- 
straining defendants  from  selling 
or  using  the  articles  embraced  in 
the  patent,  defendants  set  up  as  a 
defense  that  the  reissued  letters 
patent  were  void  because  they  em- 
braced other  clauses  than  those 
covered  by  the  previous  letters, 
and  omitted  specifications  and 
claims  which  were  in  the  latter, 
and  that  the  state  court  had  no 
j urisd iction .  Ih  fd,  that  the  action 
did  not  arise  under  any  law  of 


congress  relating  to  patents,  and 
was  within  the  state  jurisdiction. 

Id, 

3.  In  an  action  brought,  among  other 
things,  to  charge  certain  real  estate 
with  moneys  alleged  to  have  been 
wrongfully  invested  therein  by 
the  defendant,  the  complaint  was 
dismissed;  on  appeal  the  General 
Term  reversed  the  iudgment  and 
granted  a  new  trial,  but  directed 
the  complaint  and  notice  of  pen- 
dency to  be  amended  by  striking 
out  all  allegations  concerning  said 
real  estate.  No  motion  for  an 
amendment  had  been  made  and* 
the  record  did  not  disclose  the  ex. 
istence  of  any  of  the  causes  pre. 
scribed  for  the  cancellation  of  the 
notice,  or  that  counsel  on  either 
side  were  heard  upon  the  question. 
H(ld,  that  the  General  Term  had 
no  power  to  direct  the  notice  of 
pendency  to  be  so  amended  as  to 
cancel  and  destroy  it.  Btman  v. 
2'odd,  114 

LEGACIES. 

1.  The  provisions  of  the  Revised 
Statutes  (2  R.  S.  90,  §  48)  direct- 
in  ^  that  *'no  legacies  shall  be 
paid  until  after  the  expiration  of 
one  vear  from  the  time  of  grant- 
ing letters  testamentary  or  of  ad- 
ministration unless  the  same  are 
directed  by  the  will  to  be  sooner 
paid,"  changed  the  time  when 
legacies  commence  to  draw  inter- 
est from  one  year  after  the  death 
of  the  testator  to  one  year  after 
the  granting  of  letters.  In  rr 
McGatcan.  526 

2.  The  words  * '  letters  testamentary  *' 
or  "of  administration"  include 
temporary  letters,  and  so,  where 
such  letters  have  been  granted, 
pending  proceedings  for  the  pro- 
bate of  a  will,  interest  upon  a 
legacy  begins  to  run  one  year  after 
the  date  of  the  issue  of  such  let- 
ters. Id. 

LIEN. 

To  render  a  provision  in  a  will  ef- 
fectual to  furnish  greater  security 
than  that  given  by  law  for  ihe 
payment  of  debts  in  due  course  of 
administration,  by  charging  them 
upon  the  real  estate  of  the  tes- 
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tatdr,  the  purpose  muse  quite 
clearly  appear;  a  mere  direction  to 
pay  debts  out  of  the  property  will 
not  suffice.     In  re  Foicen.         361 


LIMITATION  OF  ACTIONS. 

1.  The  yeui  within  which,  under  the 
provisions  of  the  General  Manu 
facturing  Act  (g  24,  chap.  40. 
Laws  of  1848),  an  action  must  be 
begun  for  the  recovery  of  a  debt 
owing  by  a  corporation  organized 
under  it,  so  as  to  lay  a  foundation 
for  a  recovery  against  a  stock 
holder  under  the  provision  (§  10) 
making  stockholders  liable  for  the 
debts  of  the  corporation  until  the 
whole  capital  stock  has  been  paid 
in  and  a  certificate  as  prescribed 
filed,  begins  to  run  on  the  day 
when  the  debt  first  became  due. 
Ilardman  v.  Sage.  25 

2.  If,  therefore,  the  time  of  the  pay- 
ment of  a  debt  is  extended  by  the 
taking  of  a  promissory  note,  which 
is  sued  within  a  year  from  the  date 
of  its  maturity,  but  more  than  a 
year  after  the  debt  became  due, 
the  claim  of  the  creditor  against 
the  stockholders  is  lost,  and  they 
cannot  be  charged  with  the  pay- 
ment of  the  debt.  Id. 

S.  In  an  action  under  the  statute  (1 
R.  S.  749,  §  4)  to  enforce  the 
liability  of  heirs,  to  pay  a  mort- 
gage executed  by  their  ancestor,  it 
appeared  that  interest  had  been 
paid  by  the  latter  upon  his  bond 
accompanying  the  mortgage 
within  twenty  years  prior  to  the 
commencement  of  the  action. 
Held,  that  although  the  remedy 
was  given  by  statute,  the  cause  of 
action  was  founded  upon  the  obli- 
gation of  defendants'  ancestor;  and 
so,  it  was  not  barred  by  the  Stat- 
ute of  Limitations..  HauseU  v. 
PatUrson.  349 

4.  Under  the  act  of  1837,  concerning 
executors  and  administrators  (§  37, 
chap.  460,  Laws  of  1837),  as 
amended  in  1868  (Chap.  594,  Laws 
of  1868).  and  under  the  Code  of 
Civil  Procedure,  the  running  of 
the  Statute  of  Limitations  against 
a  debt  due  an  executor  or  admin- 
istrator from,  or  any  cause  of  ac- 
tion in  his  favor  against,  the  de- 


cedent, is  suspended  from  the  time 
of  the  death  of  the  latter  until  the 
first  judicial  settlement  of  the  ac 
counts  of  the  executor  or  adminis 
trator;  and  this,  without  regard 
to  the  number  of  years  embrace 
in  that  period.    In  re  Powers,    361 

5.  Where,  therefore,  fourteen  years 
elapsed  between  the  death  of  the 
decedent  and  the  first  judicial  set- 
tlement of  an  executor's  accounts, 
Tield,  that  debts  due  him  from  de 
cedent,  which  were  not  barred  by 
the  statute  at  the  time  of  the  death 
of  the  latter,  were  properly  al- 
lowed the  executor.  Id. 

6.  S.,  defendant's  testator,  agreed 
with  W.,  his  nephew,  plaintiff's 
assignor,  that  if  he  would  refrain 
from  drinking  liquor,  using  to- 
bacco, swearing  and  playing  cards 
or  billiards  for  money  until  he 
should  become  twenty-one  years 
of  age,  he  would  pay  him  $5,000. 
W.  performed  his  part  of  the 
agreement;  he  became  of  age  in 
1875.  Soon  thereafter  he  wrote 
to  S.  advising  him  of  such  per- 
formance, stating  that  the  sum 
specified  was  due  him,  and  asking 
payment.  S.  replied  admitting 
the  agreement  and  the  perform- 
ance and  stating  that  he  had  the 
money  in  bank,  set  apart,  which 
he  proposed  to  hold  for  W.  until 
the  latter  was  capable  of  taking 
care  of  it.  It  was  thereupon 
agreed  between  the  parties  that 
the  money  should  remain  in  the 
hands  of  S.  on  interest.  S.  died 
in  1887  without  having  paid  any 
portion  of  the  sum  agreed  upon. 
Held,  that  under  the  agreement 
made  in  1875,  the  relation  of  the 
parties  thereafter  was  not  that  of 
debtor  and  creditor,  but  of  trustee 
and  ci'stui  que  trust;  and  that, 
therefore,  the  claim  was  not  barred 
bv  the  Statute  of  Limitations. 
llaine/r  v.  Sidtcay.  638 


LIS  PENDENS. 
See  Notice  op  Suit  Pending. 


MANUFACTURING  CORPO- 
RATIONS. 

.  The  year  within  which,  under  the 
provisions  of  the  General  Manu- 
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factiiring  Act  (§24,  chap,  40,  Laws 
of  1848),  an  action  must  be  bej^n 
for  the  recovery  of  a  debt  owing 
by  a  corporation  organized  under 
it,  so  as  to  lay  a  foundation  for  a 
recovery  against  a  stockholder 
under  the  provision  (§  10)  making 
stockholders  liable  for  the  debts  of 
the  corporation  until  the  whole 
capital  stock  has  been  paid  in  and 
a  certificate  as  prescribed  filed, 
begins  to  run  on  the  day  when 
the  debt  first  became  due.  Hard- 
man  v.  Sage,  25 

2.  If,  therefore,  the  time  of  the  pay- 
ment of  a  debt  is  extended  by  tiie 
taking  of  a  promissory  note,  which 
is  sued  within  a  year  from  the  date 
of  its  maturity,  but  more  than  a 
year  after  the  debt  became  due, 
the  claim  of  the  creditor  against 
the  stockholders  is  lost  and  they 
cannot  be  charged  with  the  pay- 
ment of  the  debt.  Id, 

8.  Under  the  provision  of  said  act 
(§  11),  which  requires  a  certificate 
to  be  made  within  thirty  days 
after  the  pavment  of  the  last  in- 
stallment of  the  capital  stock, 
stating  the  amount  of  the  capital 
as  fixed  and  paid  in,  "which  cer- 
tificate shall  be  signed  and  sworn 
to  by  the  president  and  a  majority 
of  the  trustees,"  in  order  to  release 
the  stockholders  from  liability,  the 
certificate  must  be  sworn  to;  an 
acknowledgment,  without  verifica- 
tion, is  not  sufficient.  Id. 

4.  To  establish  a  cause  of  action 
under  the  provision  of  the  Gener«i  1 
Manufacturing  Act  (^  10,  chap.  40, 
Laws  of  1848),  making  the  stock- 
holders of  a  company  organized 
under  it  individually  liable  to  the 
creditors  of  the  company,  to  the 
amount  of  their  stock,  for  all  its 
debts,  until  the  whole  amount  of 
the  capital  stock  has  been  paid  in, 
all  that  is  required  is  to  show 
that  a  valid  debt  was  contracted 
before  the  capital  stock  was  paid 
in,  either  in  <;ash  or  in  property 
honestly  regarded  as  a  fair  equiva- 
lent to  cash.  Is  at.  Tithe  Workn  Co. 
V.  Crilfillan.  302 

5.  The  liability  covers  "all  debts 
and  contracts  made  by  .siiid  com- 
pany," irrespective  of  the  circum- 
stances under  which    thev  were 


made.  There  is  no  exemption 
from  liability,  because  credit  was 
imprudently  given  by  the  creditor, 
or  because  he  gave  dredit  upon  the 
supposition  that  the  property  of 
the  corporation  was  sufiScient  to 
pay  its  debts.  A 

6.  By  proof  that  the  stock  of  the 
company  has  been  issued  as  full- 
paid  stock  which  has  not  been 
fully  paid,  a  legal  fraud  is  estab- 
lished; it  is  not  necessary  to  show 
otherwise  an  actual  fraudulent  in- 
tent. Id. 

7.  So,  also,  if  it  be  shown  that  the 
stock  was  issued  in  payment  for 
property,  with  knowledge  on  the 
part  of  its  trustees  that  the  value 
of  the  property  waa  much  less  than 
the  amount  of  the  s^.ock,  no  other 
fraudulent  intent  than  that  which 
is  evidenced  by  the  action  of  the 
trustees  need  be  shown  to  authorize 
a  recovery.  id. 


MARRIAGE. 

1.  In  an  action  to  recover  back 
money  paid  by  plaintiff  to  defend  - 
ant,  who  carried  on  a  business 
known  as  '*  a  matrimonial  bureau," 
on  an  agreement  bv  him  to  pro- 
cure a  husband  for  her;  he  to  re- 
turn the  money  paid  on  a  day 
named,  if  at  that  time  she  was 
willing  to  give  up  all  acquaint- 
ance with  gentlemen  introduced 
to  her  by  defendant,  there  was  no 
evidence  of  actual  over-persuasion 
or  undue  influence.  The  court 
held,  as  a  legal  conclusion,  that 
the  contract  was  illegal,  and  that 
the  parties  to  it  were  equal  in 
ffuilt,  and  directed  a  verdict  for 
defendant.  Iliid,  error;  that  while 
the  contract  was  illegal,  at  most 
the  inferences  to  be  drawn  from 
the  facts  iis  to  the  equality  of  guilt 
were  for  the  jury.  Duval  v.  Wdl- 
imin,  156 

2.  It  seems  that  the  business  of  pro- 
moting marriages  is  against  the 
policy  of  the  law  and  public  in- 
terest, and  the  courts  will  aid  a 
party  who  has  patronized  such  a 
business  by  relieving  him  or  her 
from  all  contracts  made,  and  will 
grant  restitution  of  any  money 
paid  or  property  transferred.    Id, 
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8.  7^  M«m«  also  that  contracts  by  one 
party  to  procure,  for  a  considera- 
tion, a  husband  or  wife  for  the 
other,  are  considered  as  fraudulent 
in  their  character,  and  the  party 
paying  the  consideration  will  be 
regarded  as  under  a  species  of  im 
position  or  undue  influence.       id 

4.  Where  a  marriage  has  been  an 
nulled  by  judicial  decree,  upon 
the  ground  that  when  it  was  con 
tracted  the  husband  had  a  former 
wife  living,  who  had  absented  her 
self  for  more  than  five  successive 
years  immediately  preceding  the 
second  marriage,  without  being 
known  by  him  to  be  living  al 
though  until  it  was  so  annulled  it 
was  voidable  only  and  not  void  (2 
R.  S.  139,  §  6).  and  the  cohabita* 
tion  of  the  parties  was  not  adul 
terous,  and  although  both  parties 
entered  into  the  marriage  in  entire 
good  faith,  yet  the  wife  is  not  en 
titled  to  dower  in  the  real  estate 
owned  by  the  husband  at  the  date 
of  the  decree.   Price  v.  Price.   589 


MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  A  person  entering  into  a  contract 
of  service  with  one  employer  may 
not,  without  his  knowledge  or  as 
sent,  be  made  to  assume  the  haz- 
ards of  a  service  conducted  by 
another  and  in  which  he  is  not  en- 
gaged, and  so  be  persomuly  sub 
jected  to  the  conseciuences  of  the 
negligence  of  the  latter,  without 
remedy  against  him.  Brewer  v.  3'. 
r.,  L.  E.  rf-  W.  R.  li,  Co.  59 

8.  Plaintiff,  who  had  been  for  a  num 
ber  of  years  a  traveling  salesman 
over  a  certain  route,  and  who  had 
been  in  defendant's  employ  under 
an  oral  agreement  to  sell  its  g(K)ds 
on  commission,  he  to  have  tlie  ex- 
clusive right  to  sell  over  that  route 
without  interference  by  the  com- 
pany or  its  Sidesmen,  entered  into 
a  written  agreement  with  it  by 
which  he  agreed  to  travel  over  siii(l 
route,  which  was  tenned  in  the 
contract  "his  route,"  at  least  six 
times  a  year,  representing  and  sell- 


ing defendant's  goods  and  seVline 
•  no  other  goods  to  conflict  witE 
them;  defendant  agreed  to  pay  him 
for  his  services  a  commission  on  all 
orders  accepted  from  bona  fide  pur- 
chasers, the  commission  on  new 
trade  to  be  double  that  allowed  on 
the  regular  trade.  Plaintiff  en- 
tered upon  his  duties  under  the 
agreement  and  continued  to  dis^ 
charge  them  until  the  agreement 
was  terminated.  In  an  action  to 
recover  commissions  unpaid,  it  ap- 
peared that  some  of  the  orders  ac- 
cepted by  the  defendant  came 
directly  to  it  from  the  persons  mak- 
ing them  and  some  were  taken  by 
other  employes  of  the  company, 
also  that  orders  were  received  from 
responsible  parties  which  were  not 
accepted  by  defendant.  The  ref- 
eree allowed  plaintiff  commissions 
on  all  accepted  orders  made  by 
parties  on  the  line  of  his  route 
with  certain  exceptions  specified 
in  the  contract,  anu  also  upon  such 
unaccepted  orders.  Hdd,  no  error, 
that  the  commiasions  were  not  lim 
ited  to  orders  obtained  and  received 
by  plaintiff;  and  that  defendant 
had  no  right  arbitrarily  and  with 
out  cause  to  reject  orders  from 
bana  fide  purchasers.  Taylor  v. 
Morgan's  ^ns  Co.  184 

3.  While  an  employe, by  entering  into 
the  employment,  assumes  and  as- 
sents to  the  ordinary  risks  incident 
thereto,  this  does  not  release  the 
employer  from  the  duty  to  take 
reasonable  precautions  to  insure 
the  servant's  safety  while  in  the 
discharge  of  his  duties,  and  when 
the  latter  is  injurt»d  because  of  fail- 
ure to  perform  this  duty,  tlie  mas- 
ter is  liable.  Ford  v.  L.  K  &  M. 
ti.  R.  Co.  493 

4.  The  law  will  not  assume  that  a 
s<Tvant  has  been  derelict  in  duty 
simply  from  the  fact  that  his  em- 
ployer has  discharged  him  before 
the'expiration  of  the  term  of  em- 
ployment, and  in  an  action  by  him 
for  a  breach  of  the  contract  of  em- 
ployment, upon  proof  that  he  was 
discharged  while  engaged  in  the 
performance  of  the  contract,  and 
before  his  term  of  service  had  ex- 
pired, the  burden  is  cast  upon  the 
employer  of  proving,  and  hence  of 
alleging,  facts  in  justification  of 
the  dismissal.      (Code  Civ.   Pro. 
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§  500.)     Linton  v    U,  Fireioorks 
Co.  538 

6.  Id  such  an  action  the  complaint 
set  up  the  contract  of  employment 
and  alleged  that  plaintiff  entered 
defendant's  employ  under  it;  that 
before  its  termination  defendant, 
without  right  or  cause,  discharged 
him.  The  answer  admitted  the 
contract,  denied  the  breach,  al- 
leged that  plaintiff  was  discharged 
for  cause,  and  separately  specitied 
twelve  acts  of  plaintiff  in  alleged 
violation  of  the  contract.  Both 
parties  gave  evidence  tending  to 
sustain  the  allegations  in  their  re- 
spective pleadings,  and  in  addition 
thereto  defendant  offered  to  show 
other  acts  of  misconduct  and  un- 
faithful service  on  the  part  of 
plaintiff  not  alleged  in  its  answer. 
This  was,  upon  objection,  ex- 
cluded.    Held,  no  error.  Id. 

t.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
R.,  plaintiff's  intestate,  it  appeared 
that  he  was  in  defendant's  employ, 
engaged  in  tiering  up  freight  m 
the  liold  of  one  of  its  vessels  and  re- 
ceived the  injuries  which  caused 
his  death,  while  coming  up  from 
the  hold  on  an  elevator  used  in  the 
work,  by  being  cadght  between 
the  elevator  and  the  combing  of 
the  hatch.  There  was  room  enough 
upon  the  elevator  for  him  to  stand 
without  being  exposed  to  danger, 
and  there  was  no  evidence  from 
which  it  could  be  inferred  that  he 
used  the  precautions  of  a  prudent 
man.  At  the  request  of  the  plain- 
tiff's counsel  the  court  charged 
that  "  if  the  deceased  was  riglit- 
f  uUy  on  the  elevator  at  the  time  of 
his  mjury,  in  the  absence  of  the 
testimony  of  an  eye  witness  of  the 
accident,  the  jury  may  assume  that 
he  received  his  injury  in  the  per- 
formance of  his  duty  and  had  not 
omitted  the  precautions  which  a 
prudent  man  would  take  in  the 
presence  of  known  danger."  Ildd, 
error.     Riordan  v.  Ocinn  S.  S.  Co. 

655 

MORTGAGE. 

1.  It  seems  that  while  a  mortgage 
creditor  has  the  right  to  seek  pay- 
ment of  his  debt  from  the  persc^nal 
estate  of  tlie  deceased  mortgagor, 


a  court  of  eq|uity  will  not  pennit 
him  to  do  so  in  the  first  instance  to 
the  prejudice  of  other  creditors, 
but  he  will  be  required  to  resort 
to  the  land  covered  by  the  mort- 
gage, and  will  only  be  permitted 
to  seek  payment  of  the  deficiency 
from  the  personalty.  Hauselt  v. 
Patterson.  349 

2.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  749,  §  4)  requiring 
a  devisee  or  heir  to  satisfy,  out  of 
his  own  property,  a  mortgage  exe- 
cuted by  his  testator  or  ancestor 
upon  real  estate  which  has  passed 
or  descended  to  him,  unless  there 
is  an  express  testament^iry  direc- 
tion that  such  mortgage  shall  be 
otherwise  paid,  does  not  contem- 
plate that  the  devisee  or  heir  should 
be  so  liable  irrespective  of  the  prop- 
erty which  descended  to  him,  but 
rather  that  his  liability  to  pay  the 
mortgage  should  be  measured  by 
and  not  exceed  the  value  of  that 
property.  Id, 

3.  Tlie  remedy  of  the  mortgage  cred- 
itor is  not  confined  to  the  mort- 
gaged premises;  it  was  designed 
to  make  the  realty  primarily  charg- 
able  with  the  mortgage  debt,  and 
when,  with  the  mortgaged  prem- 
ises, the  heir  inherited  other  lands 
of  the  same  ancestor,  that  he 
should  take  them  all  cum  onere  the 
mortgage  debt.  Id. 

4.  It  was  not  intended,  however,  to 
give  such  creditor  a  preference  over 
other  creditors  in  respect  to  the 
real  estate  not  covered  by  the 
mortgage  when  there  is  a  deficiency 
of  the  personalty  to  pay  the  other 
debts.  The  only  substantial  ad- 
vantage the  mortgage  creditor  has 
over  other  creditors  in  respect  to 
the  lands  not  covered  by  the  mort- 
gage is  that  his  right  of  action  is 
not  dependent  iipon  a  suflSciency 
of  personal  assets.  Id. 

5.  The  preference  of  the  mortgage 
creditor  in  the  mortgaged  premises 
is  only  available  to  him  by  foreclos- 
ure. Id. 

6.  In  an  action  under  the  statute  to 
enforce  the  liability  of  the  heirs  or 
devisees  they  may  allege  in  their 
answer  and  prove  other  debts  of 
the  decedent  un.satisfied  belonging 
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to  the  same  or  prior  class  as  that 
in  suit,  and  properly  chargeable 
against  the  land  by  reason  of  a  defi- 
ciency of  personalty.  (2  R.  S.  453, 
§§  39,  40;  Code,  §  1856.)  Id. 

7.  The  amount  of  the  recovery  in 
such  an  action  must  be  in  propor- 
tion to  the  value  of  the  real  estate 
which  has  descended  to  the  defend- 
ants respectively;  it  is  only  when 
they  have  transferred  the  land  that 
they  are  personally  liable,  and  then 
only  for  an  amount  not  exceeding 
its  value.  Id. 

8.  When  the  land  has  not  been 
aliened  by  the  heirs  or  devisees  the 
remedy  is  by  action  in  equity 
having  the  nature  of  a  proceeding 
in  rem  to  reach  the  land.  (2  R.  8. 
454,  §  47;  Code  Civ,  Pro.  §  1852.) 

fi.  The  liability  of  the  defendants  is 
not  ioint,  nor  is  the  estate  which 
has  descended  to  any  one  of  them 
subject  to  the  proportion  of  the 
mortgage  debt  chargeable  to  any 
of  the  others.  Jd. 

10.  In  an  action  against  all  the  heirs 
or  their  representatives,  except 
one,  of  McC,  who  died  intestate  as 
to  his  real  estate,  to  re<tover  a  defi- 
ciency arising  on  foreclosure  of  a 
mortgage  upon  land  of  which  he 
died  seized,  it  appeared  that  one- 
sixth  of  the  real  estate  descended 
to  the  heir  not  a  party,  and  that 
sucli  interest  was  not  represented 
by  any  defendant.  A  joint  judg- 
ment against  the  defendants  for 
the  amount  of  the  deficiency  was 
rendered,  neither  tiie  amount  of 
the  recovery  nor  the  costs  being 
apportioned;  the  judgment  did 
not  direct  that  its  amount  be  levied 
upon  the  land  which  descended 
to  the  heirs.  Held,  error;  that 
the  defendants  were  chargeable 
onl^  with  five-sixths  of  plam tiff's 
claim,  and  for  that  amount  only 
their  interest  in  the  real  estate 
was  subject  to  the  levy  of  execu- 
tion on  the  judgment;  that  the 
omission  to  plead  the  defect  of 
parties  defendant  was  a  waiver 
merely  of  that  defense,  and  did 
not  increase  the  defendants'  liabil- 
ity. Judgment,  therefore,  modi- 
fied so  as  to  charge  the  defendants 
with  five-sixths  of  the  amount  of 


I  the  recovery,  and  to  direct  the 
levy  of  it,  duly  apportioned  upon 
the  real  estate  which  descended 
to  defendants.  Id. 

11.  Interest  had  been  paid  by  McC. 
upon  his  bond  accompanying  the 
mortgage  within  twenty  years 
prior  to  the  commencement  of  the 
action.  Held,  that  although  the 
remedy  was  given  by  statute,  the 
cause  of  action  was  founded  upon 
the  obligation  of  defendants'  ances- 
tor; and  so,  it  was  not  barred  by 
the  Statute  of  Limitations.        Id. 

12.  Defendant  8.  was  sued  as  sur- 
viving trustee  under  the  will  of  J . , 
one  of  the  heirs,  who  died  in  the 
state  of  New  Jersey;  her  will  was 
admitted  to  probate  in  that  state; 
it  was  recorded  in  tlie  office  of  the 
surrogate  of  New  York  city  and 
county,  but  not  formally  admitted 
to  probate  in  this  state.  By  said 
will  J.  devised  to  S.  and  G.,  as 
trustees,  her  real  estate  in  this 
state  in  trust,  giving  the  survivor 
power  to  execute  the  trust.  Ileldy 
that  in  respect  to  the  land,  the 
trustee  was  subject  to  the  equit- 
able jurisdiction  of  the  courts  of 
this  state;  and  so,  was  properly 
made  a  party;  and  that  a  refusal 

I     to  dismiss  the  complaint  as  to  him 
I     was  not  error.  Id. 

ike  Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  In  an  action  for  divorce,  an  order 
of  reference  was  entered  by  con- 
sent of  the  court  on  stipulation  of 
the  parties.  After  one  hearing 
before  the  referee,  plaintiff  moved 
to  vacate  the  order,  and  to  have 
the  issue  sent  to  a  jury;  this  mo- 
tion wjis  denied.  Held,  that  as 
plaintiff  had  waived  her  right  of 
trial  by  jury,  the  motion  was  not 
a  demand  of  a  right,  but  a  petition 
for  a  favor;  and  so,  it  presented  a 
matter  in  the  discretion  of  the 
court,  the  exercise  of  which  was 
not  reviewable  here.  Winam  v. 
Winatis.  140 

2.  The  plaintiff  afterwards  moved 
for  leave  to  discontinue  the  action 
without  payment  of  costs  or  allow- 
ance, or  on  sucli  terms  as  the  coun 
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might  decree.  The  alleged  con- 
tract of  marriage  was  denied  by 
defendant;  it  was  not  claimed  by 
plaintiff  that  any  marriage  cere- 
mony was  ever  performSi,  and, 
according  to  her  evidence,  the 
contract  rested  in  parol,  and  was 
made  when  no  witnesses  were 
present.  It  appeared  that  some 
years  before  the  commencement  of 
this  action  and  on  the  eve  of  de- 
fendant's marriage  to  another, 
plaintiff  sought  and  succeeded  in 
obtaining  redress  for  an  allegjjed 
injury  not  consistent  with  a  claim 
of  marriage;  that  defendant  mar- 
ried and  lived  with  another  wo- 
man in  the  open  relation  of  hus- 
band and  wife  for  several  years 
nntil  her  death;  he  thereafter 
married  another  woman,  who  was 
designated  in  the  complaint  as  co- 
respondent, by  whom  he  had,  prior 
to  the  commencement  of  this 
action,  one  child.  The  motion  was 
denied.  Held,  that  the  matter  was 
within  the  discretion  of  the  court, 
and  so,  not  reviewable  here.      Id. 


MUNICIPAL  CORPORATIONS. 

1.  It  seenm,  where  the  charter  of  a 
municipality  provides  that  it  shall 
be  presumed  that  every  assessment 
made  is  "valid  and  regular,  and 
that  all  the  steps  and  proce(iings 
required  by  law  were  taken  and 
had  until  the  contrary  shall  be 
made  to  appear,"  this  presumption 
entitles  a  person  whose  land  is 
assessed  to  relief,  when  the  ille- 
gality of  the  assessment  is  shown 
and  it  rests  in  something  dje  hors 
tlie  record.  Poolcy  v.  City  of  Buf- 
falo. 206 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  neglect  to 
keep  one  of  its  streets  in  repair,  it 
appeared  that  the  street  in  ques- 
tion was  regularly  laid  out,  ,and 
up  to  the  intersection  with  anotlier 
street,  was  opened  and  worked; 
but  that  the  portion  where  the 
accident  happened  was  not  worked 
and  never  had  been  used  as  a  high- 
way, and  for  more  than  six  years 
had  been  closed  by  a  fence  across 
it,  and  there  was  no  access  thereto 
except  from  private  property;  also, 
that  it  had  been  rendered  impass- 


able for  public  travel  by  deep  exca- 
vations therein,  and  that  sand  and 
clay  were  excavated  therefrom  and 
carried  away  by  private  parties, 
without  hindrance  from  the  town 
officials  or  the  public.  Plaintiff 
entered  thereon  from  private  prop- 
erty. Held,  that  the  locus  in  (,ti& 
was  not  a  highway;  and  so,  that 
plaintiff  was  not  entitled  to  re- 
cover. Horey  v.  Village  of  Hater- 
straw.  273- 

8.  The  legislative  power  is  ample  to 
provide  for  a  municipal  improve- 
ment, and  for  that  purpose  to  des- 
ignate the  district  deemed  bene- 
fited by  it  within  the  municipality, 
charge  the  expense  of  it  upon  the 
property  in  such  district  and  direct 
assessments  to  be  made  therefor. 
McLaughlin  v.  Miller.  510 

4.  Where,  however,  the  duty  of  dis- 
tribution of  such  expense  by 
assessment  upon  the  several  prop- 
erties within  the  designated  dis- 
trict is  by  the  statute  devolved 
upon  any  board  or  officer,  some 
provision  for  notice  to  the  prop- 
erty owners  is  essential;  as  without 
an  opportunitjr  to  be  heard  they 
would  be  deprived  of  their  prop- 
erty without  due  process  of  law. 

Id, 

5.  Municipal  corporations,  engaged 
in  the  performance  of  works  of  a 
public  nature  authorized  by  law, 
are  not  liable  for  consequential 
damages  occasioned  thereby  to 
others,  where  private  property  is 
not  directly  encroached  upon,"^un- 
less  such  damages  are  caused  bv 
misconduct,  negligence  or  unskill- 
fulness.      Atirater  v.  Trustees,  ttc. 

602 

6.  Where,      therefore,      defendant, 
I     while    engaged    in    building    a 

bridge,  in  pursuance  of  statutory 
authority,  erected  a  coffer-dam  in 
the  outlet  of  a  lake,  which  was 
necessary  for  the  work,  which  olv 
stnictecf  the  flow  of  the  water 
from  the  lake  and  caused  it  to  re- 
main on  plaintiff's  land,  and  sub- 
stantially deprived  him  of  its 
beneficial  use  for  one  season,  hdd, 
it  f«ppearing  that  the  work  w^as 
properly  and  expeditiously  done, 
that  defendant  was  not  liable  for 
the  damages;  that  there  was  not 
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a  taking  of  plaintiflF's  property 
within  the  meaning  of  the  consti- 
tutional provision  prohibiting 
such  taking  without  compensa 
tion.  Id, 

7.  Also  held,  that  the  time  and  the 
necessity  for  the  construction  were 
matters  to  be  determined  by  de 
fendant,  and  in  the  absence  of 
proof  of  bad  faith,  the  exercise  of 
this  discretion  was  not  the  subject 
for  review.  Id, 

Bee  Buffalo  (City  of). 
Brookltk  (Cmr  of). 
New  York  (City  of). 


NEGLIGENCE. 

1.  It  seems  that  a  railroad  corpora- 
tion does  not  undertake  to  carry 
and  safely  deliver  the  effects  of 
travelers  not  delivered  into  its 
custody,  and  while  money,  neces- 
sary for  the  expense  of  a  journey 
undertaken,  which  is  carried  in  the 
trunk  of  a  passenger,  is  part  of  his 
baggage,  and  if  lost  while  in  the 
custody  of  the  corporation  for 
transportation,  it  is  liable,  money 
in  the  clothing  worn  by  the  pas- 
senger is  not  in  its  custiMdy,  and  it 
is  not  chargeable  for  its  loss,  un- 
less negligence  on  its  part  is  shown. 
Carpenter  v.  N.  Y.,  N.  II.  d  U.  R. 
R.  Co.  53 

2.  A  railroad  corporation  which  runs 
sleeping-coaches  ou  its  road,  witli 
sections  separated  from  the  aisle 
only  by  curtains,  is  bound  to  have 
an  employe  ciiarged  with  the  duty 
of  carefully  and  continually  watch- 
ing the  interior  of  each  car  while 
berths  are  occupied  by  passengers. 

Id. 

3.  It  seems  the  mere  proof  of  the  loss 
of  money  by  a  passenger  while 
occupying  a  berth  in  such  car. 
does  not  make  out  a  prima  facU- 
case  against  the  corporation;  some 
further  evidence  tending  to  show 
negligence  on  its  part  must  be 
given.  Id. 

4.  A  person  entering  into  a  contract 
of  service  with  one  employer  may 
not,  without  his  knowledge  or  as- 
sent, be  made  to  assume  the  hazards 
of  a  service  conducted  by  another 


and  In  which  he  is  not  engaged, 
and  so  be  personally  subjected  to 
the  consequences  of  the  negligence- 
of  the  latter,  without  remedy 
against  him.  Brewer  v,  N,  y.,  Z. 
K.  A  W.  R.  R.  Co.  59 

5.  In  an  action  brought  to  recover 
damages  for  the  death  of  B. .  plaint- 
iff's intestate,  who  was  killed  while 
traveling  in  an  express  car  iu  one 
of  defendant's  trains,  by  an  acci- 
dent, caused  by  defendant's  negli- 
gence, it  appeared  that  B,  at  the 
time  of  his  death,  was  in  the  em- 
ploy of  the  U  S.  Express  Com- 
pany, as  messenger;  that  said 
company  had  entered  into  a  con- 
tract with  a  railway  coi&paBy,  to- 
the  rights  and  duties  of  which 
the  defendant  had  succeeded,  by 
which  said  railway  company 
agreed  to  transport  the  messen 
gers  of  the  express  company  and 
certain  specified  property  free  of 
charge;  the  latter  assuming  all 
transportation  risks  and  other  lia- 
bilities arising  in  respect  thereof, 
and  agreeing  to    indemnify    and 

.  protect  the  former  therefrom.  The 
responsibility  of  the  railway  com- 
pany in  transporting  express- 
freight  was  limited  to  cases  of  neg- 
lieenee,  it,  **in  no  event,  whether 
oi  negligence  or  otherwise,"  to  be 
responsible  for  property  "carried* 
by  the  railway  company  free  of 
charge."  There  was  no  evidence 
that  B.  had  any  knowledge  or  in> 
formation  of  the  provisions  of  the  . 
contract.  Held,  that  defendant 
was  liable;  that  B.  was  a  passen- 
ger and  could  not,  without  his 
knowledge  or  consent,  be  charge- 
able with  the  stipulations  in  the 
contract;  and  that  while,  when  he 
entered  into  the  service  of  the  ex- 
press compjmy  he  assumed  the 
ordinary  hazards  incident  to  that 
business,  there  was  no  presump- 
tion or  implied  understanding  that 
he  took  upon  himself  the  risks 
of  injury  which  he  might  suffer 
through  defendant's    negligence. 

Jd. 

6.  When  a  telegraph  company  re- 
ceives without  conditions,  a  mes- 
sage for  transmission,  among  the 
other  obligations  implied  is  the 
duty  on  its  part  to  exercise  dua 
diligence  to  accurately  transmit 
and  promptly  deliver  the  message; 
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it  does  not  insure  accurate  trans- 1 
mission  and  prompt  delivery,  but 
undertakes  to  exercise  due  dili  ! 
gence  in  these  respects.     PearnoU 
V,  W.  U.  Tel.  Co,  256 1 

7.  In  an  action  against  a  telegraph 
company  for  damages  for  failing 
to  accurately  or  promptly  deliver 
a  message,  the  plaintiff  makes  out 
a  prima  facie  case  of  negligence 
by  proving  the  delivery  to  it  of 
the  message,  and  that  it  was  in- 
accurately or  not  promptly  de- 
livered. Id. 

8.  A  telegraph  company  incorpo- 
rated under  the  Generaf  Telegraph 
Act  (Chap.  265,  Laws  of  1848,  as 
amended)  of  this  state  may,  by 
contract,  limit  its  liability  for  mis- 
takes or  delays  in  the  transmission 
or  delivery  or  for  non-deliverj'  of 
messages,  caused  by  the  negli- 
gence of  its  servants  if  the  negli- 
gence be  not  gross,  to  the  amount 
received  for  sending  the  dispatch; 
bat  such  a  company  cannot,  by 
notice,  limit  its  liability  in  this 
respect,  unless  it  is  brought  to  the 
personal  knowledge  of  the  sender 
of  the  message  and  he  assents  to 
it.  (Bradley  and  Browx,  JJ., 
dissenting.)  Id. 

9.  Plaintiff,  who  was  a  member  of  a 
linn  of  stockbrokers  doing  busi- 
ness in  the  city  of  New  York, 
while  abstmt  from  the  city,  deliv- 
ered a  telegram  to  defendant,  di- 
rected to  his  firm,  written  upon  a 
slieet  of  blank  paper,  directing  the 
purchase  of  certain  shares  of  stock. 
Through  the  mistake  of  the  oper- 
ator, the  message  as  sent,  was  di- 
rected to  plaintiff  individually, 
and  in  consequence  it  remained 
unopened  until  his  return  the  n^xt 
day  after  its  receipt,  when  the  pur- 
chase was  made;  the  stock,  how- 
ever, had  meanwhile  risen  in  the 
market.  Held,  that  defendant  was 
chargeable  with  negligence;  and 
that  plaintiff  was  entitled  to  re- 
cover, as  damages,  the  difference 
between  the  market  value  of  the 
stock  at  the  time  of  the  receipt  of 
the  message  and  the  sum  paid  for 
it.  Id. 

10.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  neglect  to  I 


keep  one  of  its  streets  in  repair,  it 
appeared  that  the  street  in  ques- 
tion was  regularly  laid  out,  ana  up 
to  the  intersection  with  another 
street,  was  opened  and  worked; 
but  that  the  portion  where  the  ac- 
cident happened  was  not  worked 
and  never  had  been  used  as  a  high- 
way, and  for  more  than  six  years 
haa  been  closed  by  a  fence  across 
it,  and  there  was  no  access  thereto 
except  from  private  property;  also, 
that  it  had  been  rendered  impass- 
able for  public  travel  by  deep  ex- 
cavations therein,  and  that  sand 
and  clay  were  excavated  there- 
from and  carried  away  by  private 
parties,  without  hindrance  from 
the  town  officials  or  the  public. 
Plaintiff  entered  thereon  from  pri- 
vate property.  Held,  that  the  locns 
in  quo  was  not  a  highway;  and  so. 
that  plaintiff  was  not  entitled  to 
recover.  Ilorey  v.  Village  of  Hater 
iftraw,  2t3 

11.  The  law  requires  a  traveler  on  a 
highway,  before  crossing  a  railroad 
track  to  look  and  listen  for  the  ap- 
proach of  trains,  and  if  he  omits 
to  do  so  and  suffers  injury,  he  can- 
not maintain  an  action  against  the 
railroad  company,  although  it  was 
guilt V  of  negligence.  Tucker  v. 
A.  y.  V.  fSb  H.  R  R.  R.  Co.      308 

12.  In  an  action  to  recover  damages 
for  injuries  so  sustained,  the  plain- 
tiff must  show  that  he  did  his  duty 
in  this  respect,  or  prove  facts  from 
which  the  inference  can  reasonably 
be  drawn  that  he  did.  Id. 

13.  The  question  at  what  age  an  in- 
fant's responsibility  for  negligence 
may  be  presumed  to  commence,  is 
not  one  of  fact,  but  one  of  law. 

Id. 

14.  In  the  absence  of  evidence  tend- 
ing to  show  that  a  boy  twelve 
years  of  age  was  not  qualified  to 
understand  the  danger  and  appre- 
ciate the  necessity  for  observing 
that  degree  of  caution  in  crossing 
a  railroad  track  an  adult  would, 
he  must  be  deemed  *?/t  juris  and 
chargeable  with  the  same  measure 
of  caution  as  an  adult.  Id, 

15.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
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death  of  T.,  plaintiff's  intestate, 
the  following  facts  appeared:  T. 
was  a  boy  twelve  years  old,  intelli- 
gent, accustomed  to  attend  school 
and  assist  the  familv  by  his  labor; 
he  lived  near  defendant's  road;  he 
was  killed  by  one  of  defendant's 
locomotives  when  attempting  to 
cross  its  tracks;  the  day  was  windy 
and  it  was  snowing,  but  not  enough 
to  obstruct  the  view;  the  street 
upon  which  he  was  traveling  was 
crossed  by  four  of  defendant's 
tracks;  the  first  was  a  switch  track 
upon  which  cars  were  standing  on 
each  side  of  the  street,  a  passage- 
way having  been  left  open  for 
teams  and  individuals  to  pass 
along  the  street.  T.  stopped  in 
the  centre  of  the  switch  track  fac- 
ing in  the  direction  of  the  locomo- 
tive which  was  backing  down 
at  a  high  rate  of  speed;  if  he 
.had  looked  he  could  have  soon 
186  feet  down  the  track;  from 
the  point  where  he  stood  to  the 
center  of  the  track  where  he  was 
struck  and  killed,  the  distance  was 
fourteen  feet.  T.,  after  changing 
a  bag  he  was  carrying  from  one 
shoulder  to  another,  started  on; 
after  taking  one  step  he  had  an  un- 
obstructed view  down  the  track 
on  which  the  locomotive  was  com- 
ing, for  two  streets;  he  did  not 
look  in  that  direction  after  he 
started.  Ileldy  that  T.  was  9vi 
juris  and  was  guilty  of  contribu- 
tory negligence;  and  that  the  sub- 
mission of  the  question  to  the  jury 
was  error.  Id. 

16.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  S.,  plaintiffs'  intestate, 
these  facts  appeared:  The  defend- 
ants E.,  P.  and  L.,  were  owners  of 
three  adjoining  lots  on  a  city  street, 
upon  which  there  were  three  brick 
stores,  separated  by  partition 
walls,  extending  from  the  founda- 
tions to-  the  roofs;  the  fronts  of 
said  stores  were  a  continuous  brick 
wall  of  a  uniform  thickness,  which 
was  intorlocked  with  the  parti- 
tion walls.  These  stores  were 
burned,  leaving  the  front  wall  and 
a  part  of  the  partition  walls  stand- 
ing. The  front  wall  shortly  after 
began  to  lean  toward  the  street 
and  continued  to  do  so  more  and 
more,  until  it  gave  way  near  the 
partition  wall  which  separated  the 


buildings  of  L.  and  P.,  carrying 
down  the  entire  front.  Material 
from  the  part  of  the  front  wall 
standing  on  the  lots  of  E.  and  P., 
and  from  their  partition  wall,  fell 
upon  S..  who  was  lawfully  on  the 
sidewalk,  near  the  boundary  be- 
tween their  lots,  and  killed  "him. 
No  part  of  L.'s  wall  touched  him. 
Held,  that  the  evidence  justified 
findings  that  the  walls  left  stand- 
ing became  immediately  after  the 
fire  unsafe,  dangerous  and  liable 
to  fall  into  the  street,  and  so  were 
a  public  nuisance;  that  each  of  the 
defendants  E.,  P.  and  L.  was  neg- 
ligent in  not  removing  or  support- 
ing the  walls  on  his  lot;  that  the 
several  neglects  united  and  di- 
rectly caused  the  walls  to  fall;  and 
so,  t-hat  they  were  jointly  liable. 
Simmona  v.  JSverson.  319 

17.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  O..  plaintiffs'  intestate,  it 
appeared  that  O.  was  going  south 
upon  the  west  sidewalk  of  a  city 
street  running  north  and  south, 
which  is  crossed  by  the  three  tracks 
of  defendant's  railroad;  the  space 
between  the  middle  and  the  south 
track  is  seven  feet.  At  the  cross- 
ing there  were  safety-gates,  which 
were  down  as  O.  approached. 
When  they  began  to  rise  he  went 
©n;  he  coiild  see  nothing  south  or 
west  as  he  approached  the  middle 
track,  his  view  being  obstructed 
by  cars  standing  thereon,  one  of 
which  reached  half  across  the  side- 
walk and  projected  two  feet  be- 
yond the  rails.  O.  passed  out  from 
behind  this  car  into  the  space  be- 
tween the  middle  and  south  track 
and  was  struck  by  the  cross-beam 
of  the  tender  to  a  locomotive  on 
the  latter,  which  was  backing 
from  the  west;  the  cross-beam  pro- 
jected two  feet  beyond  the  track, 
thus  leaving  a  space  of  but  three 
feet  between  it  and  the  car.  O. 
had  no  knowledge  of  the  locality; 
he  was  walking  last  with  his  head 
down,  the  sidewalk  being  rough; 
he  did  not  look  toward  the  west 
as  he  passotl  beyond  the  car;  the 
bell  on  the  locomotive  was  not 
rung;  the  gateman  had  begun  to 
lower  the  south  gate,  which  was 
half-way  down  when  the  accident 
happened;  he  shouted  to  O.  who 
paid  no  attention.    Jleld,  that  the 
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question  of  contributory  negli- 
gence was  properly  submitted  to 
the  jury;  that  it  could  not  be  held, 
as  matter  of  law,  that  O.,  hearing 
no  bell  and  conscious  of  no  danger, 
was  bound  to  look  to  the  west  the 
instant  he  passed  beyond  the  car; 
that  while  bound  to  use  his  eyes 
he  was  not  bound  to  use  them  in  a 

E articular  manner  or  at  a  particu- 
tr  instant  of  time ;  also  that  it  was 
a  question  for  the  jury  as  to 
whether  he  heard  the  call  of  the 
gateman.  Oldenburg  v.  JV.  T,  C. 
cfe  //.  H.  R.  R.  Co.  414 

18.  While  want  of  contributory  negli- 
gence, on  the  part  of  a  person  killed 
at  a  railroad  crossing,  may  be  es- 
tablished by  inferences  drawn 
from  the  circumstances,  such  an 
inference  may  not  be  drawn  simply 
from  a  presumption  that  a  person 
exposed  to  danger  will  exercise 
care  and  prudence  in  regard  to  his 
own  safety.  WimrmtSci  v.  L.  S. 
cfe  M.  S.  li.  Co.  420 

19.  In  an  action  to  recover  damages 
for  alleged  negligence  causing 
death,  freedom  of  contributory 
negligence  must  be  proved,  and 
where  the  circumstances  point  as 
much  to  the  negligence  oi  the  de- 
ceased as  to  its  absence,  or  point 
in  neither  direction,  a  refusal  to 
nonsuit  is  error.  Id. 

v20.  The  fact  that  another  person  who 
was  in  company  with  the  deceased 
looked  and  listened,  but  did  not 
hear  or  see  the  approaching  train, 
does  not  establisli  that  he  would 
have  failed  also  had  he  looked  and 
listened.  Id. 

21.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  W.,  plaintiff's  intestate, 
it  appeared  that  W.,  while  pass 
ing  along  a  city  street,  in  attempt- 
ing to  cross  one  of  defendant's 
tracks,  was  struck  and  killed  bv 
the  tender  of  a  locomotive  whicli 
was  backing  down  on  the  track 
drawing  a  caboose.  It  was  dark 
at  the  time,  but  quiet,  and  lights 
were  burning  in  the  cupola  of  the 
caboose;  W.  had  crossed  over 
three  tracks  before  reaching  the 
one  where  the  accident  occurred; 
some  cars  were  standing  on  the 


first  track  which  came  within 
about  twenty  feet  of  the  street. 
This  track  is  about  fiftT  feet  dis- 
tant from  that  on  which  W.  was 
killed;*  the  latter  is  straight  for 
a  long  distance  each  way  from 
the  street.  No  evidence  was  given 
tending  to  show  that  W.  looked 
or  listened  before  reaching  de- 
fendant's tracks;  plaintiff,  his  wife, 
who  was  following  closely  behind 
him,  testified  that  she  looked  and 
listened  when  slie  first  approached 
the  tracks,  but  saw  no  light  or 
car  approaching.  Held,  that  the 
evidence  failed  to  show  want  of 
contributory  negligence;  and  that 
a  refusal  to  nonsuit  the  plain- 
tiff was  error.  Jd. 

2.  Defendant  was  one  of  six  execu- 
tors of  a  will;  letters  testamentary 
were  issued  to  all;  two  of  them  C. 
&  B. ,  took  charge  and  possession 
of  the  estate  and  assumed  to  ad- 
minister it.  No  portion  of  the  as- 
.sets  came  into  defendant's  hands, 
except  what  she  received  as  the 
share  of  the  residuary  estate  given 
her  by  the  will,  and  she  took  no 
active  part  in  the  management. 
The  will  directed  that  the  share  of 
D. ,  one  of  the  beneficiaries  and  also 
one  of  the  executors,  should  be  in- 
vested by  the  executors  upon  bond 
and  mortgage,  the  income  applied 
during  his  life  to  the  support  of 
his  family,  and  on  his  decease  the 
share  to  go  to  plaintiffs,  his  child- 
ren. C.  &  B.  divided  the  estate 
into  shares  as  directed,  and  paid 
over  to  the  beneficiaries,  except 
D.,  their  shares.  At  that  time  all 
of  the  beneficiaries  were  present. 
The  property  apportioned  and  set 
apart,  as  the  share  of  D.  was  ex- 
amined by  him  and  handed  over  to 
B.  to  carefor.  It  was  not  invested 
as  directed  by  the  will,  but  was 
misappropriated  by  C.  &  B.  who 
were  copartners.  About  eight 
years  after  the  issuing  of  letters 
testamentary  they  failed.  It  did 
not  appear  that  up  to  the  time  of 
the  failure  there  was  anything  to 
excite  suspicion  that  they  were  not 
prudent  and  reliable  business  men. 
In  an  action  brought  by  plaintiffs 
to  recover  sjiid  share,  held,  that  the 
fact  did  not  justify  a  finding  of 
such  negligence,  on  the  part  of 
the  defendant,  as  to  render  her  li- 
able.    Cock^  V.  ITariland.  426 
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^.  The  will  directed  an  investment 
for  the  testator's  widow.  The  in- 
vestment was  not  made  by  C.  &  B. 
as  directed,  but  in  another  security. 
Defendant  remonstrated  against 
this  at  the  time,  but  took  no  action 
.  to  compel  a  proper  investment;  no 
loss  resulted  therefrom.  Four 
years  before  the  failure  of  C.  &  B. 
defendant  knew  that  they  had  not 
made  any  other  investment  of  the 
fund,  and  she  then  joined  in  an 
undertaking  to  the  widow  that  her 
annuity  should  be  paid.  Held, 
that  these  facts  were  not  sufficient 
to  charge  defendant  with  want  of 
due  care  and  caution.  Id. 

:24.  In  an  svction  to  recover  damages 
for  the  flJleged  negligent  killing  of 
F.,  plaintiff's  intestate,  who  was  a 
switchman  in  defendant's  employ, 
it  appeared  that  he  was  killed 
while  at  his  post  of  duty  bv  being 
struck  by  heavy  timbers  that  fell 
from  a  passing  open  car  which  was 
improperly  loaded.  Defendant  fur- 
nished good  cars  and  stakes,  but 
it  had  no  rule,  method  or  system 
in  reference  to  the  loading  of 
lumber  or  timter;  the  manner  of 
loading  being  left  to  the  discretion 
of  its  employes.  It  had  adopted 
a  general  rule  requiring  its  em- 
ployes '*to  attend  to  the  loading 
of  all  freight,  whether  loaded  by 
station  men  or  by  shippers,  to  see 
that  it  is  safely  stored,  and  so  that 
it  cannot  fall  off  the  cars."  Plain- 
tiff proved  that  on  other  roads  a 
verbal  rule  existed  requiring  that 
in  all  cases,  no  matter  how  short 
the  distance,  lumber,  whenever 
loaded  above  the  sides  of  a  car, 
should  be  secured  by  stakes  on  the 
sides  and  stays  over  the  top.  Held, 
that  the  evidence  justified  the  sub- 
mission to  the  jury  of  the  question 
as  to  whether  aefendant  had  made 
a  proper  and  sufficient  rule  with 
respect  to  the  loading  of  cars  with 
lumber;  and  that  a  finding  in  the 
negative  was  sufficient  to  sustain  a 
verdict  against  it.  Ford  v.  L.  S. 
A  M.  S.  li.  Co.  493 

25.  To  charge  a  railroad  corporation 
in  an  action  for  negligence,  it  is 
not  sufficient  to  prove  a  negligent 
acton  its  part;  it  must  be  made  to 
appe:ir  that  the  injury  complained 
of  was  sustained  by  reason  of  such 


act.     Chrystal  v.   T,  db  B.  R.  R. 

Co.  519 

26.  Plaintiff,  an  infant  about  seven- 
teen months  old,  escaped  from  his 
mother's  house  near  a  railroad 
crossing  by  crawling  under  a  gate 
which  was  fastened,  went  upon  the 
track,  was  struck  by  a  train  and 
injured.  In  an  action  to  recover 
damages  for  the  injurv,  it  ap- 
peared that  the  bell  on  the  locomo- 
tive was  not  rung  or  the  whistle 
sounded  eighty  rods  from  the 
crossing  as  required  by  the  statute. 
There  was  no  evidence  authorizing 
a  finding  that  had  the  statute  relat- 
ing to  signals  at  railroad  crossings 
been  complied  with,  the  mother's 
attention  would  have  been  called 
in  time  to  have  enabled  her  to  res- 
cue the  child,  or  that  the  injury 
might  otherwise  have  been  pre- 
vented. Held,  that  the  testimony 
did  not  authorize  a  recovery.    Id. 

27.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
R.,  plaintiff's  intestate,  it  appeared 
that  he  was  in  defendant's  employ, 
engaged  in  tiering  up  freight  m 
the  hold  of  one  of  its  vessels  and 
received  the  injuries  which  caused 
his  death,  while  coming  up  from 
the  hold  on  an  elevator  used  in  the 
work,  by  being  caught  between 
the  elevator  and  the  combing  of 
the  hatch.  There  was  room  enough 
upon  the  elevator  for  him  to  stand 
without  being  exposed  to  danger, 
and  there  was  no  evidence  from 
which  it  oould  be  inferred  that  he 
used  the  precautions  of  a  prudent 
man.  At  the  request  of  the  plain- 
tiff's counsel  the  court  charged  that 
"  if  the  deceased  was  rightfully  on 
the  elevator  at  the  time  of  his  in- 
jury, in  the  absence  of  the  testi- 
mony of  an  eye  witness  of  the  ac- 
cident, the  jury  may  assume  that 
he  received  his  injury  in  the  per- 
formance of  his  duty  and  had  not 
omitted  the  precautions  which  a 
prudent  man  would  take  in  the 
presence  of  known  danger."  Held, 
error.    Riordan  v.  Oaa/i  S.  8.  Co, 

655 

When  evidence  of  cmitrifnitory 

negligence  s^tfflcient  to  require  siibmiS' 
don  of  question  to  jury. 

See  Hogan  v.  C.  P.,  N.  &  E.  R.  R. 
R.  Co.  (Mem.)  647 
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NOTICE. 

1.  A  shareholder  in  a  corporation  is 
not  chargeable  with  constructive 
notice  of  resolutions  adopted  by 
the  board  of  directors,  or  of  pro- 
visions in  the  by-laws  regulating 
the  mode  in  which  its  business 
shall  be  transacted  with  its  cus- 
tomers, and  when  dealing  with  the 
corporation  as  a  customer  his  rights 
are  not  limited  by  its  regulations 
or  by-laws  not  brought  to  his 
knowledge.  Pearsall  v.  W.  U.  Td. 
Co.  256 

2.  One  who  has  been  a  known  and 
recognized  partner  in  a  firm,  but 
who  has  withdrawn  therefrom,  can 
only  relieve  himself  from  liability 
for  subsequent  transactions  be- 
tween his  former  partner  in  the 
firm  name  and  third  persons,  who 
are  unaware  of  the  change,  bv 
giving  notice  of  his  withdrawal. 
Blmiral.  &  S.  R.  M.  Co.  v.  Uarru. 

280 

8.  A  notice  of  dissolution  published 
in  a  local  newspaper,  only  affects 
those  who  previously  had  not  dealt 
with  the  firm,  but  thereafter  deal 
with  the  remaining  members;  it 
does  not  operate  as  a  notice  to 
one  with  whom  the  firm  had  busi- 
ness relations  prior  to  tlie  publi- 
cation; as  to  them,  actual  notice 
is  necessary.  Id. 


NOTICE  OF  SUIT  PENDING. 

1.  Where  an  action  is  one  in  which 
the  right  is  given  the  plaintiff, 
by  the  Code  of  Civil  Procedure 
(^  1670),  to  file  a  notice  of  pen- 
dency, the  right  is  absolute,  not 
resting  in  the  discretion  of  the 
court,  and  if  the  notice  is  properly 
filed,  it  may  not  be  canceled  save 
in  the  manner  prescribed  by  the 
Code  (§1674).  BcmanY.  Todd.  114 

2.  In  an  action  brought,  among 
other  things,  to  charge  certain  real 
estate  with  moneys  alleged  to 
have  been  wrongfully  invested 
therein  by  the  defendant,  the  com- 
plaint w^as  dismissed;  on  appeal 
the  General  Term  reversed  the 
judgment  and  granted  a  new  trial, 
but  directed  the  complaint  and 
notice  of  i^endency  to  be  amended 


by  striking  out  all  allegations  con- 
cerning said  real  estate.  No  mo- 
tion for  an  amendment  had  been 
made  and  the  record  did  not  dis- 
close the  existence  of  any  of  the 
causes  prescribed  for  the  cancella- 
tion of  the  notice,  or  that  counsel 
on  either  side  were  heard  upon 
the  qiiestion.  Held,  that  the  Gen- 
eral Term  had  no  power  to  direct 
the  notice  of  pendency  to  be  so 
amended  as  to  cancel  and  destroy 
it.  Id. 

3.  "Where  an  action  in  which  a  lis 
jwndens  was  filed  has  been  dis- 
missed and  the  notice  canceled,  it 
ceases  to  be  a  statutory  notice  to 
b^ma  fide  purchasers  of  the  prem- 
ises described  in  it.  (Code  Civ. 
Pro.  i^§  1670,  1674.)  Valentine  v. 
Austin.  400 

4.  In  an  aciion  to  set  aside  a  deed 
from  B.,  plaintiff's  ancestor,  to 
defendant  U.,  also  a  deed  from  R. 
to  defendant  A.,  and  a  mortgage 
from  the  latter  to  defendant  L.."it 
was  found  that  R.  obtained  his 
deed  by  fraud  and  undue  influence, 
but  that  A.  purchased  in  good 
faith,  relying  on  R.'s  record  title 
and  possession.  It  appeared  that 
a  prior  action  was  brought  against 
R.  to  set  aside  a  former  deed  of 
the  premises  from  B.  to  him,  on 
the  same  ground,  in  which  action 
a  notice  of  pendency  was  filed;  a 
final  judgment  was  entered  therein 
dismissing  the  complaint,  and  said 
lis  pend'Hs  was  canceled  by  order 
of  the  court.  It  did  not  appear 
that  A.  knew  of  the  former  judg- 
ment. It  w^as  claimed  that  A.  was 
chargeable  with  either  statutory 
or  implied  notice  of  the  infirmity 
of  his  title.  Held,  untenable;  that 
the  lis  pendens,  when  canceled, 
ceased  to  be  a  statutory  notice; 
and  that  the  omission  of  A.  or  L. 
to  search  for  the  papers  filed  in 
that  action  was  not  negligence  or 
evidence  of  bad  faith  on  their  part. 

Id. 

NUISANCE. 

1.  A  deed  from  defendant  of. a  lot  in 
the  city  of  New  York,  after  recit- 
ing that  the  grantor  was  the  owner 
of  an  adjoining  lot,  contained  a 
covenant  on  his  part,  "for  him- 
self,    his    heirs,     executors,    ad- 
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ministrators  and  afsigns.  *  *  * 
to  and  with  the  said  party  of  the 
second  part  (the  grantee),  his  heirs, 
executors,  administrators  and  as- 
signs, that  he  will  not  erect,  or 
cause  to  be  erected,  on  said  lot 
*  *  *  any  building  which  shall 
be  regarded  as  a  nuisance,  or  which 
shall  be  (xjcupied  for  any  purpose 
which  may  render  it  a  nuisance." 
Plaintiff,  through  various  mesne 
conveyances,  has  acquired  title  to 
the  lot  conveyed.  Defendant  con- 
veyed the  adjoining  lot  by  a  deed 
which  did  not  refer  to  said  cove- 
nant, and  contained  no  restriction 
or  limitation  upon  the  uses  to 
which  it  might  be  put.  Subse- 
quently a  building  was  erected 
thereon  which  waa  used  as  a  livery 
stable  so  as  to  constitute  a  nuis- 
ance. Defendant  neither  caused 
nor  permitted  the  nuisance.  In  an 
action  upon  the  covenant,  Juld, 
that  it  was  personal  to  defendant, 
and  solely  against  his  own  acts; 
that  it  did  not  make  him  liable  for 
the  acts  of  his  grantees  or  subse- 
quent owners;  and  so,  that  no 
cause  of  action  was  established 
against  him.     CUirk  v.  Decoe.    120 

2.  Persons  who,  by  their  several 
acts-  or  omissions,  maintain  a  pub- 
lic or  common  nuisance,  are  jomtly 
and  severally  liable  for  such  dam- 
ages as  are  the  direct,  immediate 
and  probable  consequences  of  it. 
Simmo7i8  V.  Eterson,  319 

8.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  8.,  plaintiff's  intestate, 
these  facts  appeared:  The  defend- 
ants, E.,  P.  and  L.,  were  owners 
of  three  adjoining  lots  on  a  city 
street,  upon  which  there  were 
three  brick  stores,  separated  by 
partition  walls,  extending  from 
the  foundations  to  the  roofs;  the 
fronts  of  said  stores  were  a  con- 
tinuous brick  wall  of  a  uniform 
thickness,  which  was  interlocked 
with  the  partition  walls.  These 
stores  were  burned,  leaving  the 
front  wall  and  a  part  of  the  parti- 
tion walls  standing.  The  front 
wall  shortly  after  began  to  lean 
toward  the  street  and  continued 
to  do  so  more  and  more,  until  it 
gave  way  near  the  partition  wall 
which  separated  the  buildings  of 
L.  and  P.,  carrying  down  the  entire 
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front.  Material  from  the  part  of 
the  front  wall  standing  on  the  lots 
of  E.  and  P.,  and  from  their  par- 
tition wall,  fell  upon  8.,  who  was 
lawfidly  on  the  sidewalk,  near  the 
boundary  between  their  lots,  and 
killed  ium.  No  part  of  L.'s  wall 
touched  him.  Jltld,  that  the  evi- 
dence justitied  findings  that  the 
walls  left  standing  beciime  imme- 
diately after  the  fire  unsafe,  dan- 
gerous and  liable  to  fall  into  the 
street,  and  so  were  a  public  nuis- 
ance; that  each  of  the  defendants 
E.,  P.  and  L.  was  negligent  in  not 
removing  or  supportmg  the  walls 
on  his  lot;  that  the  sevenil  neg- 
lects united  and  directly  caused 
the  walls  to  fall;  and  so,  that  they 
were  jointly  liable.  Id. 


PARTIES. 

1.  During  the  pendency  of  an  action 
against  a  radroad  corporation  for 
alleged  trespass,  a  receiver  pt'n- 
dente  lite  was  appointed  in  an 
action  in  the  U.  8  Circuit  Court 
to  foreclose  mortgages  which  cov- 
ered all  of  the  corporate  property. 
The  receiver  was  authorized  to 
operate  the  road,  protect  his  title 
and  possession,  defend  all  suits 
brought  against  him  and  the  cor- 
poration, and  intervene  in  any 
suits  then  pending;  and  was  in- 
vested  with  the  authority  usually 
conferred  in  like  cases  according 
to  the  course  and  practice  of  U. 
8.  Equity  Courts;  the  corpora- 
tion was  enjoined  from  interferinff 
with  him  in  the  possession  and 
management  of  the  property.  The 
receiver  was,  by  order  of  the  court, 
substituted  as  defendant  in  the 
trespass  suit;  the  order  provided 
that  the  action  proceed  with  like 
effect  as  if  originally  commenced 
against  him.  Upon  the  trial  the 
receiver  moved  for  a  dismissal  of 
the  complaint  on  the  ground  that 
the  action  could  not  be  maintained 
aj^ainst  him.  The  motion  was  de- 
nied. Held,  error;  that  the  receiver 
had  no  connection  with  the  cause 
of  action,  and  it  could  not  be 
charged  upon  the  property  in  his 
hands.    Decker  v.  Gardner.      334 

2.  The  words  "transactions  and 
communications  "  in  the  provision 
of  the  Code  of  Civil  Procedure 

93 
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(§  829),  prohibiting  a  party  from 
testifying  as  to  personal  trans- 
actions and  communications  be- 
tween him  and  certain  deceased 
persons  embrace  every  variety  of 
affairs  whicli  can  form  tlie  subject 
of  negotiations,  interviews  or 
actions  between  two  persons,  and 
include  every  method  by  which 
one  person  can  derive  impressions 
or  information  from  the  conduct, 
condition  or  language  of  another. 
Ileyne  v.  Doerfler.  505 

As  under  Uucs  of  Connecticut, 

real  estate  not  in  that  tttate  is  exempt 
from  the  operation  of  an  asseamnent 
for  the  Ixnejit  of  creditors,  an  amigme 
under  snch  an  assignment  made  in 
that  state  cannot,  as  rtpreM'ntatite  of 
creditors,  bring  an  action  in  this  state 
under  tJie  act  of  1858  ( Cha]).  814,  Laws 
^1858),  to  reach  landjs  situate  here 
fraudii.lently  conveyed  by  his  assignor. 
(FoLLETT,  Lh.  J.,  dissenting.) 

See  K.  7>.  Bank  v.  Wetmurc.     241 

WJien    trustee    appointed    in 

another  stat^  under  t?ie  frill  of  an  heir 
to  real  estate  in  this  state,  a  pntper 
party  to  an  action  to  recover  a  b(dance 
arising  on  foreclosure  of  a  mortgage 
upon  lands  of  which  the  ancestor  died 
siezed. 

fSee  Uanselt  v.  Pattersan.  349 


PARTITION. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  841,  as  amended  by 
chap.  40,  Laws  of  1889),  providing 
that  whenever  in  an  action  of  par- 
tition any  portion  of  tlie  proceeds 
of  sale  of  the  lands  has  been  paid 
into  court  or  to  the  county  treas- 
urer for  any  unknown  heirs,  and 
remains  unclaimed  for  twenty-five 
years,  such  unknown  heirs  will  be 
presumed  to  be  dead,  in  any  action 
or  proceeding  for  the  distribution 
and  paying  over  of  such  proceeds, 
refers  only  to  unknown  heirs  who 
were  presumed  to  be  living  at  the 
time  the  monev  was  so  paid  in, 
and  under  said  section  said  un- 
known heirs  may  be  presumed  to 
have  continued  to  live  for  twenty- 
five  years  after  the  payment,  dur- 

1  ing  which  time  new  heirs  may 
have  come  into  existence,  and 
these  may  not  be  presumed  to  be 
dead   at  the    expiration   of    that 


ixjriod.    People  ex  rel,  v. 


Ryder. 
500 


2.  The  provision,  therefore,  of  said 
Code  ($^  1582,  as  amended  bvchap. 
39,  Laws  of  1889),  autlioriztng  the 
Special  Term  in  an  action  for  par- 
tition, in  which  a  portion  of  the 
proceeds  of  a  sale  has  been  paid 
mto  court  or  deposited  with  the 
county  treasurer  for  unknown 
heirs  and  twenty-five  years  have 
elapsed  without  any  claim  beiu^ 
made  therefor  by  any  person  enti- 
tled thereto,  "  to  decree  that  such 
unclaimed  portion  of  such  pro- 
ceeds was  vested  at  the  time  of 
.such  paj'ment  in  the  known  heirs 
of  the  common  ancestor  of  such 
unknown  heirs  and  their  heirs  and 
assigns,"  is  unconstitutional,  as  it 
authorizes  the  court  to  divest  un- 
know^n  heirs  wiio  may  exist  and 
who  are  not  presumed  to  be  dead, 
and  to  vest  other  and  different  per- 
sons with  said  fund,  and  thus  de- 
prives persons  of  their  property 
without  due  process  of  law.      Id, 


PARTNERSHIP. 

1.  One  who  has  been  a  known  and 
recognized  partner  in  a  firm,  but 
who  has  withdrawn  therefrom, 
can  only  relieve  himself  from 
liability  *  for  subsequent  transac- 
tions between  his  former  partner 
in  the  firm  name  and  third  per- 
sons, who  are  unaware  of  the 
change,  by  giving  notice  of  his 
withdrawal.  Elmira  I.  &  S,  R. 
M.  Co.  V.  Hams.  280 

2.  A  notice  of  dissolution  published 
in  a  local  newspaper,  only  affects 
those  who  previously  had  not  dealt 
with  the  firm,  but  thereafter  deal 
with  the  remaining  members;  it 
does  not  operate  as  a  notice  to  one 
with  whom  the  firm  had  business 
relations  prior  to  the  publication ; 
as  to  them,  actual  notice  is  neces- 
sary. Id, 

3.  It  seems  this  rule  does  not  apply 
to  a  dormant  partner,  that  is,  one 
who  took  no  part  in  the  business 
and  whose  connection  with  it  was 
unknown.  Id, 

4.  The  defendants  entered  into  an 
agreement,  by  the  terms  of  which 
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they  formed  a  copartnership  under 
the  name  of  B.  &  Co.,  for  the 
purpose  of  carrying  on  a  business 
specified.  It  was  agreed  that  de- 
fendant H.  should  not  give  his  at- 
tention to  the  business,  but  that  he 
"shall  be  consulted  in  the  busi- 
ness, and  all  the  plans  and  opera- 
tions of  the  firm  shall  be  made  and 
done  with  the  advice  of  the  firm." 
The  other  defendants  were  to  give 
their  whole  time. and  attention  to  i 
the  business.  Under  this  agree- 
ment the  business  was  carried  on; 
H.  was  engaged  in  other  business, 
but  he  took  part,  to  some  extent, 
in  its  financial  management  and 
in  correspondence  with  creditors, 
writing  letters  in  his  own  name 
and  in  that  of  the  firm,  and  his 
copartners  informed  persons  deal- 
ing with  the  firm  that  he  was  a 
partner.  In  an  action  brought 
upon  an  alleged  firm  indebtedness, 
H.  defended  on  the  ground  that 
before  the  indebtedness  was  in- 
curred, he  retired  from  the  firm. 
It  appeared  that  notice  of  the  dis- 
solution was  published  in  a  local 
paper,  but  that  the  business  was 
continued  in  the  same  firm  name. 
Plaintiff  had  dealt  with  the  firm 
before  the  withdrawal  of  H.,  and 
had  no  notice  of  his  withdrawal; 
it  had  no  knowledge  in  fact  that 
he  had  ever  been  a  partner;  H. 
also  testified  that  at  the  time  of 
the  formation  of  the  partnership, 
it  was  said  that  it  should  not  be 
made  public  and  evidence  was 
given  on  his  behalf  to  the  effect 
that  it  was  not  generally  under- 
stood that  he  was  a  partner.  Held 
(Haight,  J.,  dissenting),  that  H. 
was  liable;  that  under  the  part- 
nership agreement,  he  was  not  a 
dormant  but  an  active  partner;  and 
that  a  submission  of  that  question 
to  the  jury  was  error;  also  that 
the  liability  of  H.  was  not  changed 
by  the  fact  that  plaintiff  did  not 
know  he  was  a  partner.  Id, 

6.  Where  a  partnership  is  dissolved 
by  the  death  of  one  of  the  copart- 
ners, the  survivor  is  entitled  to  the 
possession  and  control  of  the  assets 
of  the  firm,  which  he  may  sell, 
mortgage  and  dispose  of  to  pay 
the  debts  and  close  up  the  affairs 
of  the  copartnership;  in  order  to 
do  this  he  may  borrow  money,  and 
where  a  third  person  has  in  good 


faith  loaned  money  for  that  pur- 
pose, which  has  been  faithfully 
applied  in  liquidation  of  the  firm 
debts,  an  equity  is  created,  for  the 
satisfaction  of  which  the  assets  of 
the  firm  may  properly  be  devoted. 
(Vann,  J.,  dissenting.)  Dttrantv. 
Pierson.  444 

6.  P.,  the  surviving  member  of  the 
firm  of  H.  R.  P.  &  Son,  for  the 
purpose*  of  paving  firm  obliga- 
tions, borrowed  money  from  the 
C.  N.  Bank,  for  which*  he  gave  a 
note  payable  on  demand,  signed 
with  the  firm  name  by  him  as  sur- 
vivor; he  applied  tliis  money  in 
payment  of  firm  debts.  At  the 
time  said  note  was  given  the  firm 
was  insolvent,  but  P.  and  the  bank 
were  ignorant  of  that  fact.  P.,  as 
survivor,  made  an  assignment  for 
the  benefit  of  creditors  in  which 
said  bank  was  preferred  the 
amount  of  said  note.  In  an  action 
to  set  aside  said  assignment  as 
fraudulent  and  void  because^  of 
this  preference,  held  (Vann,  J., 
dissenting),  that  the  claim  of  the 
bank  was  one  which,  in  Justice 
and  equity,  should  be  paid  out  of 
the  firm  assets,  and  so,  that  its  pre- 
ference did  not  render  the  assign- 
ment fraudulent.  id, 

7.  It  seems,  that  where  one  member 
of  a  firm  sells  out  his  interest  in  the 
firm  to  the  other  members,  who 
continue  the  business  with  the  firm 
property,  and  the  sale  is  subse- 
quently set  aside  for  fraud,  the  out- 
going partner  may  require  his  co- 
partners to  account  to  him  as 
trustees  for  the  profits  resulting 
from  the  business  after  his  retire- 
ment.    White  V.  Reed,  468 

8.  Where,  however,  the  retiring 
partner  received  on  the  sale  more 
than  the  amount  of  his  interest  in 
the  capital  or  assets  of  the  firm,  he 
is  not  entitled  to  share  in  the  sub- 
sequent profits;  the  fraud  that  in- 
duced the  sale  entitles  him  to  full 
indemnity  for  any  loss  suffered 
thereby,  out  does  not  entitle  him 
to  recover  upon    an  accounting. 

Id. 

9.  In  an  action  for  such  an  account- 
ing, the  sale  was  adjudged  to 
have  been  induced  by  fraud,  de- 
fendants were  required  to  account 
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and  it  was  directed^  that  upon 
such  an  accounting  plaintiflf  be 
cliarged  with  the  moneys  paid  and 
the  value  of  the  property  trans- 
ferred to  him  on  the  sjile.  The 
referee  decided  that  phiintiflf  re- 
ceived more  than  the  value  of  his 
interest  in  the  firm  assets,  and 
judgment  was  entered  against  him 
lor  the  excess.  Held,  error;  that 
after  the  obstacle  produced  by  the 
sale  and  release  was  removed, 
plaintiff's  remedy  required  an  ac- 
counting to  ascertain  whether  he 
was  entitled  to  any,  and,  if  so,  what 
amount,  treating 'his  former  part- 
ners as  trustees  of  the  capital  in 
which  he  had  an  interest,  and  it 
having  been  found  he  had  no  such 
interest,  he  was  not  entitled  to 
share  in  the  subsequent  profits; 
but  that  defendants  had  no  cause 
of  action  or  right  of  recovery- 
.  against  him.  Id. 


PATENTS  (FOR  INVENTIONS). 

1.  Where,  by  an  agreement  between 
the  parties,  a  patentee  grants  to  a 
licensee  the  right  to  make  and  sell 
his  inventions,  and  tlie  licensee 
acknowledges  the  validity  of  tlic 
patent  and  stipulates  to  pay  roy- 
alties, an  action  to  recover  the 
royalties  does  not  arise  under  any 
act  of  congress  in  relation  to 
patents,  and  is  within  the  juris- 
diction of  the  state  courts,  ilyatt 
V.  Ingalls.  93 

2.  In  such  an  action,  where  part  of 
the  relief  demanded  is  a  recission 
of  the  agreement  because  of  de- 
fendant's breach  of  the  contract, 
and  that  relief  is  granted,  plaintiff 
is  entitled  to  an  accounting  and 
payment  of  royalties  up  to  the 
time  of  the  entry  of  judgment, 
but  relief  by  injunction  against 
future  acts  on  the  part  of  defend- 
ant will  not  be  granted.  Id. 

3.  A  patent  for  an  improvement  in 
illuminated  basements  and  base- 
ment extensions,  sidewalks,  roofs, 
etc.,  was  issued  to  plaintiff  in  1867, 
and  reissued  in  1878.  By  an  agree- 
ment made  in  November,  1878, 
plaintiff  granted  to  defendants  the 
exclusive  right  to  manufacture  and 
sell  within  certain  territorial  limits 
the  illuminated  tile  work  covered 


by  the  patent  and  its  reissue.  It 
was  provided  that  the  license 
should  last  during  the  continuance 
of  the  pat4int,  or  any  extension  or 
renewal  thereof.  The  licensees 
recognized  the  validity  of  the 
patent,  and  expressly  consented 
that  it  might  be  reissued  by  plain- 
tiff as  often  as  she  should  choose 
to  do  so.  Defendants  agreed  to 
pay  a  specified  royalty  for  tilea  or 
plates  used  for  the  purposes  speci- 
fied in  the  patent.  They  manu- 
factured and  sold  the  patented 
articles,  and  up  to  August  1, 1881, 
paid  royalties  thereon.  In  Sep- 
tember, 1881,  plaintiff  obtained  a 
reissue  of  the  patent,  and  there- 
after defendants  refused  to  pay 
royalties,  although  they  continued 
to  manufacture  and  sell.  Plaintiff 
thereupon  notified  them  that  the 
i  icense  was  forfeited .  In  an  act  ion 
to  procure  a  cancellation  of  the 
agreement,  an  accounting  and  pay- 
ment of  roj^alties,  and  an  injunc- 
tion restraming  defendants  from 
selling  or  using  the  articles  em- 
braced in  the  patent,  defendants 
set  up  as  a  defense  that  the  reissued 
letters  patent  were  void  because 
they  embraced  other  clauses  than 
those  covered  by  the  previous  let- 
ters, and  omitted  specifications  and 
claims  which  were  in  the  latter, 
and  that  the  state  court  had  no 
jurisdiction.  Held,  that  the  action 
did  not  arise  under  any  law  of 
congress  relating  to  patents,  and 
was  within  the  state  jurisdiction. 

Id, 

4.  Also  luld,  that  defendants  having- 
acknowledged  the  validity  of  the 
patent  and  consented  to  a  reissue 
thereof,  were  estopped  from  ques- 
tioning it.  Id. 

5.  Also  htld,  that  while  the  reissued 
letters  were  apparently  broader 
than  the  former  ones,  yet  as  they 
substantially  embraced  the  claims, 
represented  by  the  latter,  they 
were  invalid  only  as  to  the  excess, 
and  so  defendants  were  not  preju- 
diced by  the  reissue;  and  that  as. 
it  was  a  matter  simply  of  compar- 
ative construction  of  the  different 
letters,  it  could  be  passed  upon 
by  the  state  court.  Id. 

6.  Also  hM,  that  the  .service  of  the 
notice  of  forfeiture  given  by  plain- 
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tiff  and  the  claim  of  forfeiture  in 
the  complaint  did  not  destroy  the 
effect  of  the  contract  as  an  estop- 
pel, as  defendants  continued  there- 
after to  use  and  sell  the  patented 
articles  in  the  manner  authorized 
by  the  license;  and  that  they  could 
not  assert  as  a  defense  that  in 
doing  so  they  did  not  proceed 
under  it.  Id, 

7.  It  appeared  that  in  January,  1882, 
plaintiff  brought  an  action  against 
defendants  to  recover  royalties  for 
the  quarter  ending  November  1, 
1881,  and  such  action  was  pending 
at  the  time  of  the  commencement 
of  this  action.  The  recovery  in 
this  action  included  the  royalties 
for  that  quarter.  It  appeared, 
however,  that  several  years  before 
the  referee's  report  was  made, 
upon  which  final  judgment  in  this 
action    was  entered,   the    former 

.  action  was  discontinued  by  the 
consent  of  defendants'  attorneys. 
Held,  that  the  defense  of  a  former 

.    action  pending  was  not  available. 

Id. 

8.  The  referee  refused  to  find  that 
defendants  were  liable  to  account 
for  illuminating  tiles  when  thev 
had  inserted  glasses  in  iron  which 
were  adapted  or  could  be  used  for 
illuminating  roofs  of  areas  or  base- 
ment extensions,  and  had  not 
shown  they  were  so  used ;  he  also 
refused  to  find  that  they  were 
liable  to  account  for  all  such  tiles 
adapted  to  such  use,  manufactured 
and  sold  by  them  to  others  to  be 
used,  as  the  defendants  had  not 
shown  were  so  used.  Held,  no 
error;  that  while  it  was  defend- 
ants' duty  to  account  for  all  sales 
of  tiles  which  were  used  for  the 
licensed  purposes,  they  were  not 
chargeable  under  the  contract  for 
tiles  sold  which  wxre  not  so  used, 
or  because  they  did  not  know  to 
what  use  they  were  in  fact  applied ; 
and  that  the  burden  was  upon 
plaintiff  to  show  that  tiles  sold  by 
defendants  were  used  for  the  pur- 
poses specified,  to  entitle  her  to 
royalties  thereon.  Id. 


PAYMENT. 

When  action  not  maintainable 

to  neater  back  money  'paid  in  satis- 


faction qf  an  illegal  oisessment  for  a 
loceU  improtement. 
See  PooUsy  v.  City  cf  Buffalo,    206 


PLEADING. 

1.  In  an  action  upon  contract  brought 
by  one  member  of  a  firm,  defend- 
ant may  not  avail  himself  of  a 
claim  against  the  firm  as  a  set-off, 
on  the  ground  of  the  insolvency 
of  plaintiff's  copartners,  in  the 
absence  of  an  averment  that  the 
firm  is  insolvent.  Bpofford  v. 
Eowan.  lOa 

2.  Where  such  a  claim  was  set  up  by 
defendant  as  a  counter-claim,  ndd, 
that  the  failure  of  plaintiff  to  reply 
did  not  entitle  defendant  to  offset 
the  claim,  as  the  counter-claim 
does  not  set  up  a  cause  of  action 
against  plaintiff;  also  that  it  was 
not  necessary  for  plaintiff  to  raise 
the  question  by  demurrer.  (Code 
Civ.  Pro.  §499.)  Id. 

3.  The  complaint  herein  alleged  in 
substance  that  defendant  wrong- 
fully removed  plaintiff's  yacht 
from  a  certain  place  in  the 
East  river,  where  she  had  been 
laid  up  for  the  winter,  to 
another  place  where  she  was 
exposed  to  danger  and  that  in 
consequence  she  sunk  and  was 
greatly  damaged.  Defendant's 
answer  admitted  plaintiff's  title, 
the  taking  and  sinking  of  the  yacht, 
but  denied  that  the  taking  was 
wrongful  and  alleged  it  was  his 
duty  as  custodian  of  the  yacht,  to 
remove  her  to  a  safe  place  and  that 
he  removed  her  where  he  had  no 
reason  to  apprehend  danger.  The 
court  charged  that  "the  burden  of 
proof  is  upon  plaintiff  and  he  must 
establish  by  a  preponderance  of  ev- 
idence that  the  vessel  was  removed 
without  authority  and  without 
color  of  authority."  Held,  error; 
that,  under  the  pleadings,  the  bur- 
den was  upon  defendant  of  show- 
ing some  right  to  remove  the  yacht 
by  way  of  justification.  Blunt  v. 
Airnti.  117 

4.  Plaintiff  entered  into  a  contract 
with  the  defendants  for  the  sale  to 
them  of  certain  shares  of  stock  of 
a  railroad  company  owned  by  him, 
by  the  terms  of  which  defendants 
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agreed  to  pay  him,  on  delivery  of 
the  shares,  a  price  specified  per 
share,  and  in  case  any  other  per 
son  had  been  or  should  be  paid  by 
or  on  account  of  the  defendants, 
or  either  of  them,  any  higher  price 
per  share  for  any  ot  the  stock  of 
said  railroad  company,  that  de- 
fendants would  pay  to  plaintiff  on 
demand,  in  addition  to  the  amount 
so  to  be  paid  to  him  on  deliver>\ 
the  difference  between  that  amount 
and  the  highest  price  paid  to 
others,  and  in  case,  during  or  after 
a  contemplated  visit  of  one  A.  to 
California,  plaintiff  should  become 
dissatisfied  with  the  sale,  that  de- 
fendants would,  upon  demand,  re- 
turn to  him  the  shares  of  stock  so 
sold  and  delivered  by  him,  and 
would  consent  to  the  cancellatioa 
and  rescission  of  the  sale.  In  an 
action  upon  the  contract  the  com- 
plaint, after  setting  forth  its  terms, 
alleged  the  delivery  of  tlie  stock, 
its  acceptance,  and  the  payment 
to  plaintiff  of  the  price  specified; 
also,  that  afterwards,  and  during 
the  visit  referred  to  in  the  contract, 
plaintiff  became  dissatisfied,  duly 
notified  the  defendants  thereof, 
and  demanded  the  tetum  to  him  of 
the  stock  and  the  cancellation  and 
rescission  of  the  sale,  offering  to 
pay  to  defendants  the  amount  paid 
to  him  on  delivery  with  interest, 
but  that  defendants  neglected,  and 
refused  to  return  the  stock  or  to 
cancel  the  sale.  It  also  alleged 
that  defendants  paid  to  other  per- 
sons higher  prices  per  share  for 
stock  of  the  same  railroad  com- 
pany. Held,  that  the  complaint  set 
forth  two  causes  of  action,  one  in 
affirmance  of  the  contract  to  re- 
cover the  additional  price  agreed  to 
bo  paid,  the  other  based  upon  the 
theory  of  rescission  of  the  contract 
,  and  a  refusal  of  defendants  to  re- 
<  turn  the  stock  which  would  entitle 
defendants  to  recover  its  value  as 
.  for  a  conversion;  that  Siiid  causes 
of  action  were  inconsistent;  and 
that  a  decision  of  the  court  on  trial 
requiring  the  plaintiff  to  elect  as 
to  which  cause  of  action  he  would 
rely  upon  was  proper,  tyteicart  v. 
Hnntington.  127 

5.  In  an  action  of  replevin  to  recover 
possession  of  property  sold  by 
plaintiffs  to  one  L.,  btit  left  in 
plaintiffs'  possession    until    after 


notes  given  for  the  purchase  be- 
came due  and  were  dishonored, 
and  which  had  been  levied  upon 
by  defendants  by  virtue  of  an  at- 
tachment against  L.,  plaintiffs  al- 
leged title  to  the  property,  and, 
also,  that  they  **had  a  special 
property  therem.  to  wit:  A  lien 
for  unpaid  purchase-money."  The 
defendants'  answer  denied  specific- 
ally both  of  these  allegations.  No 
motion  was  made  to  make  the 
complaint  more  definite  and  cer- 
tain, and  it  affirmatively  appeared 
that  defendants  were  neither 
harmed  nor  misled  by  the  omission 
to  set  forth  *'  the  facts  upon  which 
the  special  propertv  depends,"  as 
required  by  the  Code  of  Civil  Pro- 
cedure (§  1720).  Held,  that  the 
defect  was  not  such  as  would  re- 
quire a  reversal  of  the  judgment. 
TathiU  V.  Skidmore.  148 

6.  A  general  or  specific  denial  in  an 
action  controverts  only  material 
allegations,  or  such  facts  as  the 
plaintiff  would  be  compelled  to 
prove  to  establish  his  cause  of 
action.  Linton  v.  U.  Fireworku 
Co.  533 

7.  In  an  action  by  a  servant  for  an 
alleged  breach  of  the  contract  of 
employment,  the  complaint  set  up 
the  contract  of  employment  and 
alleged  that  plaintiff  entered  de- 
fendant's  employ  under  it;  that 
before  its  termination  defendant, 
without  right  or  cause,  discharged 
him.  The  answer  admitted  the 
contract,  denied  the  breach,  al- 
leged that  plaintiff  was  discharged 
for  cause,  and  separately  specified 
twelve  acts  of  plaintiff 'in  allege<l 
violation  of  the  contract.  Both 
parties  gave  evidence  tending  to 
sustain  the  allegations  in  their  re- 
spective pleadings,  and  in  addition 
thereto  defendant  offered  to  show 
other  acts  of  misconduct  and  un- 
faithful service  on  the  part  of 
plaintiff  not  alleged  in  its  answer. 
This  was,  upon  objection,  ex- 
cluded.    HihU  no  error.  /rf. 


PRACTICE. 

1.  Where  in  an  action  upon  contract 
brought  by  one  member  of  a  firm, 
defendant  set  up  as  a  counter- 
claim a   claim  against  the   firm 
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^hich  he  claimed  the  right  to 
set-oflf,  on  the  ground  of  the  in- 
solvency of  plaintiff's  copartners; 
JiM,  that  the  failure  of  plaintiff  to 
reply  did  not  entitle  defendant  to 
offset  the  claim,  as  the  counter- 
claim did  not  set  up  a  cause  of 
action  against  plaintiff;  also  that  it 
was  not  necessary  for  plaintiff  to 
raise  the  question  by  demurrer. 
(Code  Civ.  Pro.  §  m.)  i^^ffard 
V.  Hoican.  108 

2.  It  seems  that  where  other  persons 
are  jointly  liable  upon  a  claim 
sought  to  be  availed  of  as  a  set- 
off, they  sliould  be  made  parties, 
so  that  the  rights  of  all  may  be  de- 
termined. J(i, 

See  Appeal. 
Pleading. 
Trial. 


PRESUMPTIONS. 

1 .  It  9eeins  that  contracts  by  one  party 
to  procure,  for  a  consideration,  a 
husband  or  wife  for  the  other,  are 
considered  as  fmudulent  in  their 
character,  and  the  party  paying 
the  consideration  will  be  regarded 
as  under  a  species  of  imposition  or 
undue  influence.  Duval  v.  Well- 
man.  156 

2.  It  setnis  where  the  charter  of  a 
municipality  provides  that  it  shall 
be  presumed  that  everj'  assessment 
made  is  **  valid  and  regular,  and 
that  all  the  steps  and  proceedings 
required  by  law  were  taken  and 
had  until  the  contniry  shall  be 
made  to  appear,"  this  presumption 
entitles  a  person  whose  land  is  as- 
sessed to  relief,  wh(^n  the  illegal  it  v 
of  the  assessment  is  shown,  and  it 
n^sts  in  something  de  hors  the  re- 
(!ord.     PooUy  v.    City  of  BuffaUt. 

206 

3.  In  an  action  to  recover  money 
paid  upon  an  assessment  on  proj)- 
erty  in  Buffalo  the  court  found 
that  certain  persons  whose  lands 
were  assessed  filed  with  the  city 
clerk  objections  to  the  roll,  and 
that  he  reported  the  tiling  of  such 
obiections  to  the  comnum  council, 
but  did  not  lay  the  roll  or  objec- 
tions before  that  body,  nor  did  it 
at  any  time  have  or  consider  such 


objections  as  required  by  the  city 
charter  (§  14,  tit.  6,  chap.  519,  Laws 
of  1870).  By  the  charter  (g  36,  tit. 
7)  it  is  declared  that  it  shall  be 
presumed  that  every  assessment 
made  under  it  is  valid  and  regular 
and  that  all  proceedings  required 
by  law  were  taken  unless  the  con- 
trary appears.  Ueldy  it  could  not 
be  assumed  that  any  of  such  ob- 
jections were  made  by  the  plain- 
tiff or  any  of  his  assignors,  or  that 
thejr  or  any  of  them  went  to  the 
vahdity  of  the  assessment;  that  as 
the  burden  was  upon  plaintiff  to 
prove  the  facts  entitling  him  to  re- 
lief, it  was  necessary  to  show  that 
he  was  or  may  have  been  in  some 
manner  prejudiced  by  the  failure 
of  the  common  council  to  consider 
the  objections  made;  and  that  in 
the  absence  of  any  evidence  justi- 
fying a  finding  of  some  fact  show- 
ing the  illegality,  the  action  was 
not  maintainable.  Id. 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (§  841,  as  amended  by 
chap.  40,  Laws  of  1889),  providing 
that  whenever  in  an  action  of  par- 
tition any  portion  of  the  proceeds 
of  sale  of  the  lands  has  been  paid 
into  court  or  to  the  county  treas- 
urer for  any  unknown  heirs,  and 
remains  unclaimed  for  twenty -five 
years,  such  unknown  heirs  will  be 
presumed  to  be  dead,  in  any  action 
or  proceeding  for  the  distribution 
and  paying  over  of  such  proceeds, 
refers  only  to  unknown  heirs  who 
were  presumed  to  be  living  at  the 
time  the  money  was  so  paid  in, 
and  under  said  section  said  un- 
known heirs  may  be  presumed  to 
have  continued  to  live  for  twenty- 
five  years  after  the  payment,  dur- 
ing which  time  new  heirs  may  have 
come  into  existence,  and  these  may 
not  be  presumed  to  be  dead  at  the 
expiration  of  that  period.  People 
ex  nl.  V.  Rydir.  500 


PROMISE. 
See  Contract. 

PUBLIC  POLICY. 

1.  Although  a  court  of  equity  will 
not,  as  a  general  rule,  lend  its  aid 
to  either  of  the  parties  to  an  illegal 
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contract,  by  enforcing  its  execu 
tion  or  rescinding  it,  when  the 
parties  are  not  equally  guilty,  and 
when  the  public  interest  is  ad 
vanc^  by  allowing  the  more  ex- 
cusable of  the  two  to  sue  for  relief,  j 
the  courts  will  take  cognizance  of " 
an  action  for  that  purpose,  and 
will  grant  relief  by  setting  aside 
the  contract  and  restoring  the  in- 
jured party  to  his  original  position. 
DuTal  V.  WeUman.  156 

.  It  seems  that  the  business  of  pro- 
moting marriages  is  against  the 
policy  of  the  law  and  public  in- 
terest, and  the  courts  will  aid  a 
party  who  has  patronized  such  a 
business  by  relieving  him  or  her 
from  all  contracts  made,  and  will 
grant  restitution  of  any  money 
paid  or  property  transferred.    Id. 


QUESTIONS  OF  LAW  AND 
FACT. 

The  question  at  what  age  an  infant's 
responsibility  for  negligence  may 
be  presumed  to  commence,  is  not 
one  of  fact,  but  of  law.  Tucker  v. 
iV'.  r.  C.  &  H.  B.  R.  li.  Co,        308 

When  question  as  to  whether 

parties  to  aii  illegal  contract  are  in 
pan  delict  tt  is  one  of  fact. 

See  Duval  v.  Wellman.  156 

When   question  of  negligence 

one  of  fact. 

i^e  Cai-penter  v.  K.  Y.,  N.  IL  rf-  H. 
R.  R.  Co.  53 

Oldenburg  v.  K  T.  C.  &  H.  R.  R. 
R.  Co.  414 

Ford  V.  /..  8.  <fe  M.  8.  R.  Co.    493 

Hogan  v.  C.  P.,  N.  &  E.  R.  R.  R. 
Co.  (Mem.)  647 

WIten   question  of  negligence 

one  of  laic. 

See  Tucker  v.  N.  T.  C.  dk  II.  R.  R. 
R.  Co.  308 

Wiwiroicski  v.  L.  8.  <fe  M.  8.  R. 
Co.  420 

Cocks  V.  Ilariland.  426 

Chrystal  v.  T.  &  B.  R.  R.  Co.  519 


RAILROAD  CORPORATIONS. 

1 .  It  seems  that  a  rail  road  corporation 
does  not  undertake  to  carry  and 
safely  deliver  the  effects  or  trav- 


elers not  delivered  into  its  custody, 
and  while  money,  necessary  for 
the  expense  of  a  journey  under- 
taken, which  is  carried  in  the 
trunk  of  a  passenger,  is  part  of  his 
baggage,  and  if  lost  while  in  the 
custody  of  the  corporation  for 
transportation,  it  is  liable,  money 
in  the  clothing  worn  by  the  pas- 
senger is  not  in  its  custody,  and  it 
is  not  chargeable  for  its  loss,  unless 
negligence  on  its  part  is  shown. 
Carpenter  v.  N.  Y.,  ^\  H.  iSk  H.  R. 
R.  Co.  58 

.  A  railroad  corporation  which  runs 
sleeping-coaches  on  its  road,  with 
sections  separated  from  the  aisle 
only  by  curtains,  is  bound  to  have 
an  employe  charged  with  the  duty 
of  carefully  and  continually  watch- 
ing the  interior  of  each  car  while 
berths  are  occupied  by  passengers. 

Id. 

.  It  seems  the  mere  proof  of  the  loss 
of  money  by  a  passenger  while 
occupying  a  berth  in  such  a  car, 
does  not  make  out  a  prima  facie 
case  against  the  corporation;  some 
further  evidence  tending  to  show- 
negligence  on  its  part  must  be 
given.  Id. 

.  In  an  action  to  recover  for  money 
alleged  to  have  been  lost  by  plain- 
tiff while  a  passenger  in  a  sleeping- 
car  on  defendant's  road,  the  fol- 
lowing facts  appeared:  Defendant 
runs  upon  its  roads  sleeping-oars, 
with  the  usual  accommodations. 
Plaintiff  purchased  and  was  as- 
signed a  lower  berth;  when  he 
went  to  bed  he  placed  his  pocket- 
book,  containing  the  money  in 
question,  in  the  inside  pocket  of 
his  vest,  which  he  placed  under 
his  pillow  on  the  side  next  to  the 
window;  the  next  morning  he 
found  his  vest  under  his  pillow  on 
the  side  next  to  the  passage-way, 
with  his  pocket-book  m  his  pocket, 
but  the  money  had  been  stolen. 
The  upper  berth  was  occupied  by 
a  stranger,  but  was  unoccupied 
when  plaintiff  arose  in  the  morn- 
ing. At  one  end  of  the  car  was 
the  porter's  closet.  A  full  view 
of  the  passage»-way  of  the  car 
could  not  be  had  from  all  part«  of 
the  space  at  that  end.  The  train 
made  a  number  of  stops  at  large 
cities   during    the    night.      The 
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porter  was  the  only  employe  on 
the  car;  he  acted  as  conductor, 
and  for  his  own  profit  blackenecl 
the  passengers'  boots.  The  court 
granted  a  motion  by  defendant  to 
dismiss  the  complaint.  UMy  error, 
that  the  evidence  was  sufficient  to 
put  defendant  to  proof  of  the  care 
It  took  of  the  occupants  of  the 
sleeper  on  the  trip  in  question, 
and,  in  the  absence  of  explanation, 
it  was  sufficient  to  require  the 
question,  whether  plain tifif's  loss 
was  caused  by  defendant's  negli- 
gence, to  be  submitted  to  the  jury. 

6.  In  an  action  brought  to  recover 
damages  for  the  death  of  B.,  plain- 
tiff's  intestate,  who  was  killed 
while  traveling  in  an  express  car 
in  one  of  defendant's  trains,  by  an 
accident,  caused  by  defendant's 
negligence,  it  appeared  that  B.,  at 
the  time  of  his  death,  was  in  the 
employ  of  the  U.  S.  Express  Com- 
pany, as  messenger;  that  said  com- 
pany had  entered  into  a  contract 
with  a  railway  company,  to  the 
rights  and  duties  of  which  the 
defendant  had  succeeded,  by 
which  said  railway  company 
agreed  to  transport  the  nj^sseri- 
gers  of  the  express  company 
and  certain  specified  property  free 
of  charge;  the  latter  assuming  all 
transportation  risks  and  other  lia- 
bilities arising  in  respect  thereof, 
and  agreeing  to  indemnify  and 
protect  the  former  therefrom.  The 
responsibility  of  the  railway  com- 
pany in  transporting  express 
freight  was  limited  •  to  aises  of 
negligence,  it,  "in  no  event, 
whether  of  negligence  or  other- 
wise," to  be  responsible  for  prop- 
erty ' '  carried  by  the  railway  com- 
pany free  of  charge."  There  was 
no  evidence  that  B.  had  any  knowl- 
edge or  information  of  the  pro- 
visions of  the  contract.  Held,  that 
defendant  was  liable;  that  B.  was 
a  passenger  and  could  not,  without 
his  knowledge  or  consent,  be 
chargeable  with  the  stipulations 
in  the  contract;  and  that  while, 
when  he  entered  into  the  service 
of  the  express  company  he  assumed 
the  ordinary  hazards  incident  to 
that  business,  there  was  no  pre- 
sumption or  implied  imderstand- 
ing  that  he  took  upon  himself  the 
risks  of   injury  which  he  might 
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suffer  through  defendant's  negli- 
gence. Breicer  v.  N,  Y.,  L.  E.  di 
W.  H.  R  Co.  69 

6.  It  neerm  that,  as  the  contract  be- 
tween the  companies  did  not  pur- 
port to  relieve  the  defendant  from 
its  duty  to  exercise  due  care  for  the 
protection  of  the  messenger,  what- 
ever right  it  could  claim  to  relief 
from  the  consequences  of  its  neg- 
ligence in  that  respect  arose  by 
wa^  of  indemnity  upon  the  stipu- 
lation of   the  express  company. 

Id. 

7.  The  law  requires  a  traveler  on  a 
highway,  before  crossing  a  railroad 
track,  to  look  and  listen  for  the  ap- 
proach of  trains,  and  if  he  omits  to 
do  so  and  suffers  injury,  he  cannot 
maintain  an  action  against  the 
railroad  company,  although  it  was 
guilty  of  negligence,  fucker  v. 
i\.  Y.  C.  d- 11  K  R.  R.  Co.      308 

8.  In  an  action  to  recover  damages 
for  injuries  so  sustained,  the  plain- 
tiff must  show  that  he  did  his 
duty  in  this  respect,  or  prove  facts 
from  which  the  inference  can 
reasonably  be  drawn  that  he  did. 

Id. 

9.  The  question  at  what  age  an  in- 
fant's responsibility  for  negligence 
may  be  presumed  to  commence,  is 
not  one  of  fact,  but  of  law.      Id. 

10.  In  the  absence  of  evidence  tend- 
ing to  show  that  a  boy  twelve 
years  of  age  was  not  qualified  to 
understand  the  danger  and  appre- 
ciate the  necessity  for  observing 
that  degree  of  caution  in  crossing 
a  railroad  track  an  adult  would,  he 
must  be  deemed  svi  juris  and 
chargeable  with  the  same  measure 
of  caution  as  an  adult.  Id. 

11.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  T.,  plaintiff's  intestate, 
the  following  facts  appeared:  T. 
was  a  boy  twelve  years  old,  intelli- 
gent, accustomed  to  attend  school 
and  assist  the  family  by  his  labor; 
he  lived  near  defendant's  road;  he 
was  killed  by  one  of  defendant's 
locomotives  when  attempting  to 
cross  its  tracks;  the  day  was  windy 
and    it    was   .snowing,   but    not 
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enough  to  obstruct  the  view;  the 
street  upon  which  he  was  travel- 
ing was  crossed  by  four  of  defend- 
ant's tracks;  the  first  was  a  switch 
track  upon  which  cars  were  stand- 
ing on  each  side  of  tlie  street,  a 
passage-way  having  been  left  open 
for  teams  and  individuals  to  pass 
along  the  street.  T.  stopped  in 
the  centre  of  the  switch  track  fac- 
ing in  the  direction  of  the  locomo- 
tive which  was  backing  down  at  a 
high  rate  of  speed ;  if  he  had  looked 
he  could  liave  seen  186  feet  down 
the  track;  from  the  point  where  he 
stood  to  the  center  of  the  track 
where  he  was  struck  and  killed, 
the  distance  was  fourteen  feet.  T. , 
after  changing  a  bag  he  was  carry- 
ing from  one  shoulder  to  another, 
started  on;  after  taking  one  step 
he  had  an  unobstructed  view  down 
the  track  on  which  the  locomotive 
was  coming,  for  two  streets;  he 
did  not  look  in  that  direction  after 
he  started.  Held,  that  T.  was  sui 
juris  and  was  guilty  of  contribu- 
tory negligence;  and  that  the  sub- 
mission of  the  question  to  the  jury 
was  error.  Id. 

12.  While  a  receiver  appointed  pe.n^ 
deute  lite,  in  an  action  to  foreclose 
a  railroad  mortgage,  is  charged 
with  the  duty  of  operating  the 
road  pending  the  action,  the  cor- 
poration is  not  di.ssolved  by  the 
appointment;  the  receiver  does  not 
represent  the  corporation  in  its  in- 
dividual or  personal  character,  or 
supercede  it  in  the  exercise  of  its 
corporate  powers,  except  so  far  as 
the  mortgaged  property  is  con- 
cerned, and  in  every  respect  except 
the  possession  and  management  of 
the  mortgaged  property  the  corpo- 
ration is  free  to  exercise  its  fran- 
chises.    Decker  v.  Gardner.       334 

13.  During  the  pendency  of  an  action 
against  a  railroad  corporation  for 
aUeged  trespass,  a  receiver  ixndenie 
lite  was  appointed  in  an  action  in 
the  U.  S.  Circuit  Court  to  foreclose 
mortgages  which  covered  all  of 
the  corporate  property.  The  re- 
ceiver was  authorized"  to  operate 
the  road,  protect  his  title  and  pos- 
session, defend  all  suits  brought 
against  him  and  the  corporation, 
and  intervene  in  any  suits  then 
pending;  and  was  invested  with 
the  authority  usually  conferred  in 


like  cases  according  to  the  course 
and  practice  of  U.  S.  Equity 
Courts;  the  corporation  was  en- 
Joined  from  interfering  with  him 
m  the  possession  and  management 
of  the  proper^.  The  receiver 
was,  by  order  or  the  court,  substi- 
tuted as  defendant  in  the  trespass 
suit;  the  order  provided  that  the 
action  proceed  with  like  effect  as 
if  originally  commenced  against 
him.  Upon  the  trial  the  receiver 
moved  for  a  dismissal  of  the  com- 
plaint on  the  ground  that  the  ac- 
tion could  not  be  maintained 
against  him.  The  motion  was  de- 
nied. Held,  error;  that  the  receiver 
had  no  connection  with  the  cause 
of  action,  and  it  could  not  be 
charged  upon  the  property  in  his 
hands.  Id, 

14.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  O.,  plaintiff's  intestate,  it 
appeared  that  O.  was  going  south 
upon  the  west  sidewalk  of  a  city- 
street  running  north  and  souths 
which  is  crossed  by  the  three 
tracks  of  defendant's  railroad;  the 
space  between  the  middle  and  the 
south  traek  is  seven  feet.  At  the 
crossing  there  were  safety-gates, 
which  were  down  as  O.  ap- 
proached. When  they  began  to 
rise  he  went  on ;  he  could  see  noth-- 
ing  south  or  west  as  he  approached 
the  middle  track,  his  view  being 
obstructed  by  cars  standing 
thereon,  one  of  which  reached  half 
across  the  sidewalk  and  projected 
two  feet  beyond  the  rails.  (> 
passed  out  from  behind  this  car 
into  the  space  between  the  middle 
and  south  track  and  was  struck  by 
the  cross-beam  of  the  tender  to  a 
locomotive  on  the  latter,  which 
was  backing  from  the  west;  the 
cross-beam  projected  two  feet  be- 
yond the  track,  thus  leaving  a 
space  of  but  three  feet  between  it 
and  the  car.  O.  had  no  knowl- 
edge of  the  locality;  he  was  walk- 
ing fast  with  his  liead  down,  the 
sidewalk  being  rough;  he  did  not 
look  towards  the  west  as  he  passed 
beyond  the  car;  the  bell  on  the  .o- 
comotive  was  not  rung;  the  gate- 
man  had  begun  to  lower  the  south 
gate,  which  was  half-way  down 
when  the  accident  happened;  he 
shouted  to  O.,  who  paid  no  atten- 
tion.   Held,  that  the  question  of 
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contributory  negligence  was  prop- 
erly submitted  to  the  jury;  that  it 
could  not  be  held,  as  matter  of 
law,  that  O.,  hearing  no  bell  and 
conscious  of  no  danger,  was  bound 
to  look  to  the  west  the  instant  he 
passed  beyond  the  car;  that  while 
bound  to  use  his  eyes  he  was  not 
bound  to  use  them  in  a  particular 
manner  or  at  a  particular  instant 
of  time,  also  that  it  was  a  ques- 
tion for  the  jury  as  to  whether  he 
heard  the  call  of  the  gateman. 
Oldenburg  v.  .Y.  Y.  V.  &  IL  R.  H. 
R.  Co.  414 

15.  While  want  of  contributory  neg- 
ligence, on  the  part  of  a  person 
killed  at  a  railroad  crossing,  may 
be  established  by  inferences  drawn 
from  the  circumstances,  such  an 
inference  may  not  be  drawn 
simply  from  a  presumption  that  a 
person  exposed  to  danger  will  ex- 
ercise care  and  prudence  in  regard 
to  his  own  safety.  Wiicirowski  v. 
L.  8.  &  M.  S.  ll  Co,  420 

16.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing 
the  death  of  W.,  plaintiff's  intes- 
tate, it  appeared  that  W.,  while 
passing  along  a  city  street,  in  at- 
tempting to  cross  one  of  defend- 
ant's tracks,  was  stnick  and  killed 
by  the  tender  of  a  locomotive 
which  was  backing  down  on  the 
track  drawing  a  caboose.  It  was 
dark  at  the  time,  but  quiet,  and 
lights  were  burning  in  the  cupola 
of  the  cab(K)se;  W.  hiul  crossed 
over  three  tracks  before  reaching 
the  one  where  the  accident  oc- 
curred; some  cars  were  standing 
on  the  tirst  tnick  which  came 
within  about  twenty  feet  of  the 
street.  This  track  is  about  fiftv 
feet  distant  from  that  on  which  W. 
was  killed;  the  latter  is  straight 
for  a  long  distance  each  way  from 
t  he  street .  No  evidence  was  gi  vt  n 
tending  to  .show  that  W.  looked  or 
listened  before  reaching  defend- 
ant's tracks;  plaintiff.  Ins  wife, 
who  was  following  closely  behincl 
him,  testitied  that  she  kK)ked  and 
listened  when  slie  first  approached 
the  tracks,  but  saw  no  light  or  car 
approaching.  Held,  that  the  evi- 
dence failed  to  show  want  of  con- 
tributory negligence;  and  that  a 
refusal  to  nonsuit  the  plaintiff  was 
error.  Id. 


17.  It  is  the  duty  of  a  railroad  com- 
pany, transporting  lumber  upon 
open  cars,  to  adopt  some  system 
for  loading,  having  regard  for  the 
safety  of  its  servants,  and,  it  ^eems, 
of  those  traveling  over  its  road 
and  of  all  persons  who  may  be  in 
the  vicinity  of  such  cars.  Fordw 
L.  S.  <t-  J/.  S.  R.  Co.  49a 

18.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
F.,  plaintiff's  intestate,  who  was  a 
switchman  in  defendant's  employ, 
it  appeared  that  he  was  killed  while 
at  his  post  of  duty  by  being  struck 
by  heavy  timbers  that  fell  from  a 
passing  open  car  which  was  im- 
properly loaded.  Defendant  fur- 
nished good  cars  and  stakes,  but  it 
had  no  rule,  method  or  system  in 
reference  to  the  loading  of  lum- 
ber or  timber;  the  manner  of  load- 
ing being  left  to  the  discretion  of 
its  employes.  It  had  adopted  a 
general  rule  requiring  its  employes 
**  to  attend  to  the  loading  of  all 
freight,  whether  loaded  by  station 
men  or  by  shippers,  to  see  that  it 
is  safely  stored,  and  so  that  it  can- 
not fall  off  the  cars."  Plaintiff 
proved  that  on  other  roads  a  ver- 
bal rule  exi.sted  requiring  that  in 
all  cases,  no  matter  how  short  the 
distance,  lumber,  whenever  loaded 
above  the  sides  of  a  car,  should  be 
secured  by  .stakes  on  the  sides 
and  stays  over  the  top.  Jit  Id,  that 
the  evidence  justified  the  submis- 
sion to  the  jury  of  the  question  as 
to  whether  defendant  had  made  a 
proper  and  sufficient  rule  with  re- 
spect to  the  loading  of  cars  with 
lumber;  and  that  a  finding  in  the 
negative  was  sufficient  to  sustain 
a  verdict  against  it.  Id. 

19.  To  charge  a  railroad  corporation 
in  an  acti(,!i  for  negligence,  it  is 
not  sufficient  to  prove  a  negligent 
act  on  its  part;  it  must  be  made  to 
appear  *Jiat  t'le  injury  complained 
of  was  sustained  by  reason  of  such 
act.     CIu-yHtal  v.  f.  &B.  R.  R.  Co. 

519 

20.  Plaintiff,  .in  infant  about  seven- 
teen months  old,  escaped  from  his. 
mother's  house  near  a  railroad 
cro5ssing  by  crawling  under  a  gate 
which  was  fastened,  went  upon 
the  track,  was  struck  bjr  a  train 
and  injured.     In  an  action  to  re- 
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cover  damages  for  the  injury,  it 
appeared  that  the  bell  ou  the  lo- 
comotive was  not  rung  or  the 
whistle  sounded  eighty  rods  from 
the  crossing  as  required  bv  the 
statute.  There  was  no  eviaence 
authorizing  a  finding  that  had  the 
statute  relating  to  signals  at  rail- 
road crossings  been  complied  with 
the  mother's  attention  would  have 
been  called  in  time  to  have  enabled 
her  to  rescue  the  child,  or  that  the 
injury  might  otherwise  have  been 
prevented.  Held,  tliat  the  testi- 
mony did  not  authorize  a  recovery. 

21 .  Neither  the  General  Railroad  Act 
(Chap.  140,  Laws  of  1850),  nor  the 
acts  amendatory  and  supplement- 
ary thereto,  confer  upon  a  com- 
pany incorporated  under  it  the 
right  to  build  an  elevated  railroad 
in  the  streets  of  a  city.  JScMaper 
V.  B.  &  L.  I.  Cable  R.  Co.  630 

22.  A  corporation,  therefore,  organ- 
ized under  said  act  for  the  purpose 
of  constructing  such  a  road  in 
the  streets  of  the  city  of  Brook- 
lyn, has  no  power  soto  do  with- 
out first  complying  with  the  con- 
ditions of  the  charter  of  said  citv 
(S  23.  tit.  19,  chap.  863,  Laws  o'f 
1873),  prescribed  as  prerequisites  to 
the  right  to  construct  a  railroad  in 
its  streets.  Id. 

ContraH  as  to  sale  of  railroad 

ttock  construed. 

Ste  Stewart  v.  Huntington.        127 

WJien  evidence  of  contributory 

negligence  tnifficient  to  require  subrnis- 
Mon  of  question  to  jury. 

See  Hogan  v.  C.  P.,  N.  &  E.  R.  R. 
R.  C'j,  (Mem.)  647 

RECEIVER. 

1.  One  B.   died  leaving  a  .will,  by 
which  he  gave  his  residuary  estate  i 
to  his  executors  in  trust,  for  the 
benefit  of  his  four  children,  with  I 
power    to   sell    all    or    any  part ' 
thereof,    and    directed    that    the  ■ 
same  be  distributed  '*  in  such  man- 
ner and  form  and  at  such  time  or  I 
times  as  shall  in  their  judgment  i 
be  for  the   best   interests  of  my  j 
«aid    children."    The     executors 
sold   a   portion    of    the    personal 
l)roperty  ami  deposited  a  portion  I 


of  the  proceeds  in  the  defendant's 
bank  to  the  credit  of  the  estate  of 
B.  Said  executors  made  an  ap- 
portionment among  all  the  lega- 
tees, and  drew  a  check  on  defend- 
ant to  the  order  of  F.,  one  of  the 
legatees,  for  a  balance  due  him 
and  mailed  it  to  him.  F.  indoreed 
the  check  in  blank,  and,  after 
passing  through  several  hands,  it 
was  paid  by  defendant  March  10, 
1888,  in  the  usual  course  of  busi- 
ness. It  was  not  certified  and  had 
not  been  presented  before.  Prior 
to  such  payment  a  judgment  had 
been  recovered  against  F.,  and  a 
third-party  order  in  supplement- 
ary proceedings  based  thereon 
granted  and  served  upon  defend- 
ant's cashier;  this  order  contained 
the  usual  injunction  clause. 
Plaintiff  was  appointed  receiver; 
after  he  had  qualified,  he  de- 
manded of  defendant  the  amount 
on  deposit  in  the  account  of  the 
estate  of  B.  belonging  to  F.,  ''or 
due  him  from  it;"  this  demand 
was  refused.  F.  had  no  notice  of 
the  proceedings  in  which  plaintiff 
was  appointed  receiver.  In  an 
action  to  recover  the  portion  of  tlie 
deposit  alleged  to  belong  to  F;, 
held,  that  in  order  to  recover  plain- 
tiff was  bound  to  show  that  when 
the  order  was  served  on  defendant, 
it  had  in  its  possession  or  under  its 
control  certain  personal  property 
then  belonging  to  F.,  or  that  it 
then  owed  him  a  debt;  that  the 
relation  between  B.  's  executors  and 
defendant  was  that  of  creditor  and 
debtor  only,  and  in  a  legal  sense 
they  had  no  money  in  the  bank, 
but  simply  a  debt  against  it  to  the 
amount  of  the  deposit;  that  the 
apportionment  and  distribution 
being  simply  an  agreement  by  the 
executors  among  themselves,  and 
so,  subject  to  revocation,  and 
being  unaccompanied  by  any  as- 
signment, oral  or  wntten,  al- 
though followed  by  the  giving  of 
a  check  by  them,  did  not  effect  a 
change  of  title  to  «aid  debt  or  any 
part  thereof,  or  operate  as  a  trans- 
fer to  the  payee  of  any  right  as 
against  the  bank;  and  so,  that 
plaintiff  failed  to  establish  a  cause 
of  action,  (y  Connor  v.  Medianiat 
Rafik.  824 

I.  It  seems  that  jurisdiction  to  ap- 
point a  receiver  of  a  corporation 
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upon  its  dissolution  is  wholly 
st^itutory.  Such  a  receiver  is  the 
representative  of  the  corporate 
body,  and  in  this  state  he  is  vested 
with  the  title  to  and  is  made 
trustee  of  the  corporate  property, 
and  for  the  purpose  of  administer- 
ing thereon  and  winding  up  the 
afcairs  of  the  corporation,  he  suc- 
ceeds to  its  powers  and  franchises 
and  possesses  generally  all  the 
powers  and  authority  conferred  by 
statute  upon  the  assignees  of  in- 
solvent debtors.  Decker  v.  Gard- 
ner. 334 

3.  The  power,  however,  of  appoint- 
ing a  receiver,  pendente  lite,  is  in- 
cidental to  the  jurisdiction  of  a 
court  of  equity.  Such  a  receiver 
is  a  mere  temporary  officer  of  the 
court;  he  does  not  possess  the  power 
of  a  permanent  receiver  or  any 
legal  power  except  such  as  is  spe- 
cifically c»3nferred  upon  him  b\' 
order  of  the  court;  his  functions  .are 
limited  to  the  care  and  preserva- 
tion of  the  property  committed  to 
his  charge.  Id. 

4.  While  a  receiver  appointed  pen- 
dente lite,  in  an  action  to  foreclose 
a  railroad  mortgage,  is  charged 
with  the  duty  of  operating  the 
road  pending  the  action,  the  cor- 
poration is  not  dissolved  by  the 
appointment;  the  receiver  does  not 
represent  the  corporation  in  its  in- 
dividual or  personal  character,  or 
supercede  it  in  the  exercise  of  its 
corporate  powers,  except  so  far  as 
the  mortgaged  property  is  con- 
cerned, and  m  every  respect  except 
the  possession  and  management  of 
the  mortgaged  property  the  cor- 
poration is  free  to  exercise  its  fran- 
chises. Id. 

6.  During  the  pendency  of  an  action 
against  a  railroad  corporation  for 
alleged  trespass,  a  receiver  pen- 
dente lite  was  appointed  in  an 
action  in  the  U.  S.  Circuit  Court 
to  foreclose  mortgages  which  cov- 
ered all  of  the  corporate  property. 
The  receiver  was  authorized  to 
operate  the  road,  protect  his  title 
and  possession,  defend  all  suits 
brought  against  him  and  the  cor- 
poration, and  intervene  in  any 
suits  then  pending;  and  was  in- 
vested with  the  authority  usually 
conferred  in  like  cases  according 


to  the  course  and  practice  of  the 
U.  8.  Equity  courts;  the  corpora- 
tion was  enjoined  from  interfering 
with  him  m  the  possession  and 
management  of  the  property.  The 
receiver  was,  by  onier  of  the  court, 
'substituted  as  defendant  in  the 
trespass  suit;  the  order  provided 
that  the  action  proceed  with  like 
effect  as  if  originally  commenced 
against  him.  Upon  the  trial  the 
receiver  moved  for  a  dismissal  of 
the  complaint  on  the  ground  that 
the  action  could  not  be  maintained 
against  him.  The  motion  was  de- 
nied. Held,  error;  that  the  re- 
ceiver had  no  connection  with  the 
,  cause  of  action,  and  it  could  not 
be  charged  upon  the  property  in 
his  hands.  Id. 

6.  A  receiver  appointed  in  supple- 
mentary proceedings  under  the 
Code  of  Civil  Procedure  is  vested 
with  the  legal  title  to  all  the  per- 
sonal property  of  the  judgment 
debtor;  he  also  represents  the 
creditor  under  whose  judgment 
he  was  appointed,  ana  has  the 
same  right  the  creditor  possesses 
to  prosecute  actions  to  set  aside  all 
transfers  of  property  made  by  the 
debtor  to  defraud  his  creditors. 
Manderille  v.  Avery.  376 

7.  The  rights  of  the  receiver  in  this 
respect  are  not  confined  to  the 
property  fraudulently  assigned; 
he  may  follow  the  proceeds  of  the 
sale  thereof  in  the  possession  of 
any  person  not  a  bona  fide-  owner 
or  holder.  Id, 

8  The  rule  that  where  a  series  of 
orders  appointing  receivers  of  the 
property  of  a  debtor  have  been 
granted,  if  an  earlier  order  be- 
comes inoperative  for  any  cause, 
the  advantage  of  priority  falls  to 
those  remaining  in  the  order  in 
which  they  were  made,  does  not 
apply  to  a  trust  fund  or  to  the 
estate  of  a  deceased  person,  the 
disposition  or  distribution  of 
which,  when  the  rights  of  credit- 
ors are  involved,  is  governed  by 
law.      WHUh  v.  Sharp.  40ft 

9.  Where  a  receiver,  appointed  in 
an  action,  has  paid  out  the  fund 
in  his  hands  in  good  faith  and  in 
obedience  to  omers  of  the  court 
to  parties  not  entitled  thereto,  he 
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cannot  be  compelled  to  make  resti- 
tution. Id. 

10.  The  will  of  S.,  after  providing 
for  the  payment  of  debts,  etc., 
gave  all  her  estate  to  her  execu- 
tors, in  trust  for  her  son,  with  di- 
rections that  they  carry  on  some 
business  for  his  benefit.  One  of 
the  executors  alone  qualified,  who 
continued  to  carry  on  a  business 
in  which  the  testatrix  had  been 
engaged.  In  so  doing  he  incurred 
debts  to  plaintiffs  for  goods  pur- 
chased. In  an  action  brought  by 
them  against  the  executor,  as  such, 
a  judgment  was  recovered,  which 
the  defendant  was  directed  to  pay 
out  of  the  funds  in  his  hands; 
which  judgment  was  affirmed  bv 
this  court  (113  N.  Y.  586).  Pend- 
ing the  appeal  to  it  an  order  was 
made  appointing  li.  as  receiver 
and  directing  defendant  to  trans- 
fer to  him  all  the  propertT  of  the 
estate  in  his  hands;  also  directing 
said  receiver  to  pay  to  plaintiffs 
the  amount  of  said  judgment,  with 
interest  and  costs,  and  to  hold  the 
balance  subject  to  the  order  of 
the  court.  Subsequently  plaintiffs 
recovered  another  judgment,  and 
by  order  the  receivership  was 
extended  to  the  second  action. 
C.  thereafter  recovered  a  judg- 
ment against  defendant,  as  ex- 
ecutor, whereby,  after  reciting  the 
appointment  of  R.  as  receiver  in 
the  two  former  actions,  it  was  ad- 
judged that  he,  '*  after  satisfying 
the  obligations  of  the  said  prior 
Teceiver^ips."  pay  to  C.  the 
amount  of  his  judgment.  Pend- 
ing an  appeal  from  tlie  order  in 
plaintiffs'  first  action,  orders  were 
granted  directing  R.  to  pay  out  of 
the  fund  the  amount  of  the  second 
judgment;  to  retain  sufficient  to 
paythe  first  judgment  during  the 
pendency  of  the  appeal  therefrom, 
and  to  pay  the  balance  on  C.'s 
judgment.  Which  order  R.  com- 
plied with.  The  order  in  the  first 
action  was  reversed  (115  N.  Y. 
396),  and  thereupon  R.  paid  to  C. 
the  balance  in  his  hands,  less  his 
commissions  and  expenses.  Sub- 
sequently, on  motion  of  defendant, 
whereupon  it  appeared  that  S.  was 
indebted,  at  the  time  of  her  death, 
to  an  amount  largely  exceeding 
the  fund  delivered  toR..  he  was 
ordered    to    pay   defendant    the  I 


amount  of  the  plaintiffs'  first  judg- 
ment, with  interest  from  its  date, 
and  plaintiffs  were  ordered  to  re- 
fund to  him  tlie  amount  of  their 
second  judgment  so  paid  to  them, 
and  the  amount  retained  by  the 
receiver  for  commissions,  etc. 
HtUl,  that  wliile  R.  was  protected 
so  far  as  the  payments  were  made 
by  iiim  pursuant  to  the  orders,  he 
had  no  specific  directions  to  pay 
out  the  amount  he  had  iK^en  di- 
rected to  retain  pending  the  ap- 
peal, as  the  direction  in  tlie  onler 
appointing  him  was  defeated  by 
its  reversal:  that  the  reversal  dicl 
not  autliorize  him  to  pay  on  the 
C.  judgment  the  amount  so  re- 
tained, but  he  held  it  simply  sub- 
ject to  the  direction  of  the  court; 
that  while  plaintiffs'  judgment 
established  their  claims  against  the 
estate,  they  had  no  right  to  appro- 
priate to  their  payment  the  estate 
of  the  testatrix  to  the  exclusion  of 
her  creditors;  that  the  sum  they 
were  entitled  to  was  dependent 
upon  a  di.stribution  to  be  made  by 
the  surrogate;  that  defendant  was 
so  far  the  representative  of  the 
creditors  of  the  estate,  that  he 
could,  and  it  was  his  duty  to  take 
steps  to  have  the  fund  restored  to 
him  with  a  view  to  its  proper  dis- 
tribution; that  the  receiver  was 
properly  directed  to  pay  over  the 
amount  of  the  first  judgment  so 
retained  by  him,  but  was  not 
chargeable  with  interest,  save  from 
the  time  he  made  the  payment 
therefrom  to  C;  that  plaintiffs 
were  not  entitled  to  apply  upon 
their  second  judgment  the  money 
paid  to  them  by  the  receiver,  and 
were  properly  required  to  refund 
it,  but  wertf  not  required  to  pay 
to  defendant  the  commissions,  etc., 
of  the  reciever,  as  they  were  in- 
cluded in  the  sum  which  the  re- 
ceiver was  directed  to  restore  to 
plaintiffs.  Id, 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PROPERTY. 


See  Replevin. 


RELEASE. 


1.  In  an  action  upon  an  executor's 
bond  it  appeared  that  the  plaintiff 
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4md  the  beneficiaries  under  the  will 
had  executed  releases,  to  one  of 
the  two  co-sureties  upon  the  bond, 
from  all  liability  under  it  to  the 
extent  of  one-half  of  the  penalty 
thereof,  the  releases  stating  that 
thev  were  intended  to  operate  as  a 
sat fsf action  and  discharge  of  one- 
half  of  the  obligation  of  the  bond 
80  that  the  surety  should  be  "re- 
leased from  all  claim  or  demand 
for  contribution  on  the  part  of  his 
co-surety."  Also,  that  they  should 
not  be  construed  as  affecting  in 
any  manner  any  claim  or  demand 
against  said  co-surety.  Hdd,  that 
the  releases  did  not  operate  to  dis- 
charije  the  co-surety;  but  that  he 
remamed  liable  to'  the  extent  of 
one- half  of  the  penalty  of  the  bond. 
Hood  V.  Hayward.  1 

2.  Where  a  release  of  one  of  two 
joint  debtors  contains  an  express 
provision  that  it  shall  not  atfect 
or  impair  the  claim  of  the  creditor 
against  the  other  debtor,  the  latter 
is  not  discharged.  Whittemore  v. 
Judd  L.  iSb  8.  Oil  Co.  565 

S.  Defendant,  the  J.  L.  &  S.  Oil  Co., 
brought  an  action  upon  an  alleged 
joint  claim  against  T.  &  H.  T. 
alone  defended,  denying  any  lia- 
bility on  his  part.  1* he  action  was 
determined  in  favor  of  the  plaintiff 
therein;  one  roll  was  filed,  but 
separate  judgments  were  entered 
against  the  defendants  for  differ- 
ent amounts,  the  one  against  T. 
being  the  greater  by  the  amount 
of  the  costs  and  interest.  In  an 
action  to  restrain  the  collection  of 
the  judgment  against  H.,  held, 
that  the  judgments  could  not  be 
considered  as  joint;  and  that  a 
release  of  T.  did  not,  in  the  absence 
of  any  claim  of  payment  by  either 
debtor,  affect  the  right  of  the  judg- 
ment creditors  as  against  H.      Id. 

REMEDIES. 

1.  Where,  by  an  agreement  between 
the  parties,  a  patents  grants  to  a 
licensee  the  right  to  make  and  sell 
his  inventions,  and  the  liceusee 
acknowledges  the  validity  of  the 
patent  and  stipulates  to  pay  royal- 
ties, in  an  action  to  recover  the 
royalties  where  part  of  the  relief 
demanded  is  a  rescission  of  the 
agreement  because  of  defendant's 


breach  of  contract,  and  that  relief 
is  granted,  plaintiff  is  entitled  to 
an  accounting  and  payment  of 
royalties  up  to  the  time  of  the 
entr}'  of  judgment,  but  relief  by 
injunction  against  future  acts  on 
the  part  of  defendant  will  not  be 
granted.     Hyatt  v.  IngalU.         93 

2.  It  ftenns  that  while  a  mortgage 
creditor  has  the  right  to  seek  pay- 
ment of  his  debt  from  the  peraonal 
estate  of  the  deceased  mortgagor, 
a  court  of  equity  will  not  permit 
him  to  do  so  in  the  first  instance 
to  the  prejudice  of  other  creditors, 
but  he  will  be  required  to  resort  to 
the  land  covered  by  the  mortgage, 
and  will  only  be  permitted  to 
seek  payment  of  the  deficiency 
from  the  personalty.  Havselt  v. 
Patterson.  849 

3.  The  remedy  of  the  mortgage 
creditor  is  not  confined  to  the  mort- 
gaged premises;  it  was  designed 
to  make  the  realty  finally  charge- 
able with  the  mortgage  debt,  and 
when,  with  the  mortged  premisc»8. 
the  heir  inherited  other  lands  of 
the  same  ancester,  that  he  should 
take  them  all  cum  anere  the  mort- 
gage debt.  Id. 

4.  It  was  not  intended,  however,  to 
give  such  creditor  a  preference 
over  other  creditors  in  respect  to 
the  real  estate  not  covered  b^  the 
mortgage  when  there  is  a  deficiency 
of  the  personalty  to  pay  the  other 
debts.  The  only  substantial  ad- 
vantage the  mortgage  creditor  has 
over  other  creditors  in  respect  to 
the  lands  not  covered  by  the  mort- 
gage is  that  his  right  of  action  is 
not  dependent  upon  a  Suttlciency 
of  personal  assets.  Id, 

0.  The  preference  of  the  mortgage 
creditor  in  the  mortgaged  prem- 
ises is  only  available  to  him  by 
foreclosure.  Id. 

6.  When  the  land  has  not  been 
aliened  by  the  heirs  or  devisees  the 
remedy  i.s  by  ai'tion  in  equity  hav- 
ing the  nature  of  a  proceeding  ?/i 
7r}fi  to  reach  the  land.  (2  R.  S. 
454,  S  47;   Code  Civ.  Pro.  §  1852.) 

Id. 

7.  While  the  legislature  has  power 
to  provide  other  and  new  rem- 
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edies,  laws  of  this  character,  in- 
tended to  have  a  retroactive  opera- 
tion, must  be  strictly  construed, 
especially  in  so  far  as  they  provide 
for  the  vesting  of  property.  Pro- 
pU  ex  rtl.  V.  liydcr.  500 

A  party  may  not  repudiate  a 

ct)ntract  foi'  work  for  the  pnrjyose  vf 
barring  the  eontraetor^s  claim  for  his 
iPork  and  at  the  mine  tim^  teek  to 
imtke  it  effectual  for  t/ie  recovery  of 
damages  for  its  breach. 

See  Lentwn  v.  Smith.  578 


REPLEVIN. 

1.  In  an  action  of  replevin  to  re- 
cover possession  of  propertv  sold 
by  plaintiflfs  to  one  L.,  but  left  in 
plaintiffs'  possession  until  after 
notes  eiven  for  the  purchase  be- 
came due  and  were  dishonored, 
and  which  had  been  levied  upon 
by  defendants  by  virtue  of  an  at- 
tachment against  L.,  plaintiffs 
alleged  title  to  the  property,  and, 
also^  that  they  "had  a  special 
property  therein,  to  wit:  A  lien 
for  unpaid  purchase-money."  The 
defendants'  answer  denied  specifi- 
cally both  of  these  allegations. 
No  motion  was  made  to  make  the 
complaint  more  definite  and  cer 
tain,  and  it  aflSrmatively  appeared 
that  defendants  were  neither 
banned  nor  misled  by  the  omis- 
sion to  set  forth  **  the  facts  upon 
which  the  special  property  de- 
pends," as  required  bv  the  Code 
of  Civil  Procedure  (i^  lf20).  Held, 
that  the  defect  was  not  such  as 
would  require  a  reversal  of  the 
judgment.      Tuthill  v.  Skidmore. 

US 

2.  At  the  beginning  of  the  trial  de- 
fendants moved  that  plaintiffs  be 
compelled  to  elect  whether  they 
would  seek  to  recover  on  the 
ground  of  ownership  or  of  a  lien 
for  unpaid  purchase-money.  The 
court  decided  to  first  hearthe  evi- 
dence, and  defendants  excepted. 
At  the  close  of  plaintiffs'  case,  de- 
fendants offering  no  evidence,  both 
parties  asked  the  court  to  direct  a 
verdict.  Held,  that  as  it  did  not 
appear  defendants  were  harmed 
by  the  ruling  of  the  court,  it  was 
not  a  ground  of  review;  that  as 
the  two  inconsistent    claims   ap- 


peared in  the  complaint,  defend 
ants  sliould,  before  answering, 
have  moved  that  plaintiffs  be  com- 
pelled to  elect.  Id. 

3.  Also  held,  that  plaintiffs,  by  alleg- 
ing and  asserting  on  the  trial  ab- 
solute ownership,  and  also  a  special 
interest  or  lien,  did  not  thereby 
waive  their  special  interest  or  lien, 
as  the  inconsistency  between  the 
two  claims  arose  not  from  the  facts, 
but  related  wholly  to  the  legal 
conclusions  to  be  cfrawn  from  con- 
ceded facts.  irf. 

4.  In  an  action  to  recover  possession 
of  goods  sold  and  deliveretl  to  de- 
fendants on  the  ground  that  the 
sale  was  induced  by  false  and 
fraudulent  representations  made 
by  them,  the  burden  is  upon  the 
plaintiff  to  establish  that  such  rep- 
resentations were  made  with  intent 
to  deceive  and  defraud.  Coffin  v. 
Hollister.  644 

SALES. 

In  an  action  to  recover  possession  of 
goods  sold  and  delivered  to  defend- 
ants on  the  ground  that  the  sale 
was  induced  by  false  and  fraudu- 
lent representations  made  by  them, 
the  bun! en  is  upon  the  plamtiff  to 
establish  that  such  representations 
wore  made  with  intent  to  deceive 
and  defraud.     Coffin  v.  Hollister. 

644 

SATISFACTION. 

Se^  Accord  and  Satisfaction. 


SET-OFF. 

1.  At  law  a  joint  debt  <^nnot  be  set 
off  against  a  separate  debt,  or  a 
separate  debt  aguinst  a  joint  debt, 
and  equity  will  only  interpose 
when  the  circumstances  are  such 
as  to  render  it  necessary  in  order 
to  save  the  claim  of  a  party,  and 
the  facts  must  be  alleged  entitling 
him  to  equitable  relief.  Bpofford 
V.  Rotcan.  108 

2.  In  an  action  upon  contract  brought 
by  one  member  of  a  firm,  defend- 
ant may  not  avail  himself  of  a 
claim  against  the  firm  as  a  aet-off, 
on  the  ground  of  the  insolvency  of 
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plaintiff's  copartners,  in  the  ab- 
sence of  an  averment  that  the  firm 
is  insolvent.  Id. 

S,  Where  such  a  claim  was  set  up 
by  defendant  as  a  counter-claim, 
held,  that  the  failure  of  plaintiff  to 
reply  did  not  entitle  defendant  to 
offset  the  claim,  as  the  counter- 
claim does  not  set  up  a  cause  of 
action  against  plaintiff;  also,  that 
it  was  not  necessary  for  plaintiff 
to  raise  the  question  by  demurrer. 
(Code  Civ.  Pro.  §  499.)  Id. 

4.  It  seems  that  where  other  persons 
are  lointly  liable  upon  a  claim 
sought  to  be  availed  of  as  a  set-off, 
they  should  be  made  parties,  so 
that  the  rights  of  all  may  be  deter- 
mined. Id. 

SHERIFF. 

1.  In  an  action  against  a  sheriff  for 
a  failure  to  return  an  execution 
within  sixty  days  after  its  delivery 
to  him,  proof  of  the  delivery  and 
failure  to  return  establishes  prima 
fcieie  plaintiff's  right  to  recover  the 
full  amount  defendant  was  com- 
manded bv  the  execution  to  collect. 
Paeh  V.  Gilbert  612 

2.  In  such  an  action  it  was  conceded 
that  O.,  the  judgment  debtor 
against  whom  the  execution  was 
issued,  did  not  have,  at  the  date  it 
was  issued,  or  at  any  time  there- 
after, any  property  out  of  which 
it  could  have  been  satisfied.  It 
appeared,  however,  that  a  war- 
rant of  attachment  had  been  is- 
sued in  the  action  and  delivered  to 
defendant  as  sheriff,  who,  by  vir- 
tue thereof,  levied  upon  sufficient 
property  of  the  debtor  to  satisfy 
plamtiff's  claim.  The  judge  who 
granted  the  warrant,  on  an  ex 
parte  application,  made  an  order 
vacating  it  and  the  sheriff  there- 
upon released  the  goods  from  the 
levy;  they  were  thereafter  levied 
upon  by  him,  by  virtue  of  execu- 
tions issued  upon  other  judgments 
against  O.  The  latter,  subsequent 
to  such  levy,  made  an  assignment 
for  the  benefit  of  creditors.  .  Said 
order  was  thereafter,  upon  appli- 
cation of  plaintiff,  set  aside.  The 
order  setting  it  aside  contained 
this  provision:  "the  lien  of  said 
attachment  is  restored."  On  ap- 
peal to  this  court  the  order  was 
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modified  by  striking  out  this  pro- 
vision and,  as  so  modified,  afllrmed 
While  the  attachment,  the  order 
vacating  it  and  the  order  setting 
aside  the  order  of  vacation  were  in 
his  hands,  the  sheriff  sold  the 
property  under  said  executions 
and  the  proceeds  of  sale,  which 
were  more  than  sufficient  to  satisfy 
plaintiff's  execution,  were  wholly 
applied  by  the  sheriff  upon  the 
other  executions,  Held,  that  while 
the  order  restoring  the  vitality  of 
the  attachment  did  not  operate  to 
affect  or  change  the  rights  which 
the  assignee  had  acquired  in  the 
property  under  said  assignment, 
yet  it  gave  to  the  attachment  va- 
lidity in  the  hands  of  the  sheriff  as 
of  the  date  when  it  was  issued, 
and  it  became  his  duty  to  apply 
sufficient  of  the  proceeds  of  the 
sale  so  made  by  him  upon  the 
other  executions  in  satisfaction  of 
plaintiff's  execution  (Code  Civ. 
Pro.  S§  697,  1406,  1407);  that  the 
modincation  of  the  order  restoring 
the  attachment  did  not  affect  plain- 
tiff's rights  in  this  respect;  and 
that,  therefore,  defendant  failed 
to  show  in  mitigation  that  plain- 
tiff was  not  injured  by  his  action. 

Id. 

STATUTES. 

g§  10,  11.  24,  Chap.  40,  Laws  of 

1848. 
See  HardTnan  v.  Sage,  25. 

1  R.  S.  728,  §  10, 

1  R.  S.  725,  §  85. 

See  Ortffln  v.  Shepard,  70. 

§  14,  tit.  6,  c^uip.   519.  Laics   of 

1870. 
§  86,  tit.  7,   chap.  519,  Lam  of 

1870. 
See  Pboley  v.  (Hty  of  Buffalo,  206. 

2  R.  8.  173,  §  88. 

Chap,  314,  JMtesofl^^. 

See  Nat.  Tr.  Bank  v.  Wetnu>re,  242. 

Chap.  266,  LatrsoflS4S. 

1  R.  S.  520,  §  99. 

Chap.  311,  Latcsoftmi. 

SesIIoreyv.  Vil.  of  Uaverstraw,  27S. 

§  10,  Chap.  40,  Laws  of  1848. 

See  Nat.  Tube  Works  Co.  v.  QilfiUan, 

302. 

1  R.  S.  749,  §  4. 

2  R.  8.  454,  §  47. 

See  Ilauselt  v.  Patterson,  850. 

§  37,  Chap.  460,  IwitPs  of  1837. 

Chap.  594,  iMtrs  of  1868. 

See  In  re  Powers,  361. 
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2  R.  8.  63,  §  40. 

See  In  re  Convoy,  455. 

CUp.  39,  ^La\c%  <?/1889. 

Chap.  40,   Laws  of  1889. 

See  Pi'opCe  ex  rel.  v.  Bydei\  500. 

Chap.  355,  Lam  of  1860. 

67<ap.  299,  Laws  of  1861. 

Chap.  748,  jO/im  <^  1866. 

Chap.  885,  Zair«  <>/1867. 

C?Lap.  759,  /xiw<>/1869. 

Chap.  608,  Xatca  <?/1870. 

/&«  McLaugJUin  v.  MiUer,  511. 

2  /?.  5.   90,  §  43. 

See  In  re  McQowan,  526. 

C/tap.  433,  Zaw*  0/1866. 

Chap.  907,  Xa«J«o/l869. 

-6fee  Crowninsfiield  v.  jBtf.  ^^/^  Super- 

tiwrs,  583. 

212.  A  139,  §6. 

See  Price  v.  Price,  689. 

Ch4ip,140,Law8  oflS50. 

§  23,  tit,  19,  chap.   863,  Lam  of 

1873. 
&<5  6fcM/Mr  V.  B.  A  L.  L  CabU  H. 

Co.,  630. 

1  H.  S.  389 

1  R.  S.  506, 

Chap.  287, 

Chap.  355,  latw  J/^1872. 

See  Hampton  v.  Hamsher,  634. 


STATUTE  OF  FRAUDS. 

1.  S.,  defendant's  testator,  agreed 
with  W.,  his  nephew,  plaintiff's 
assignor,  that  if  he  would  refrain 
from  drinking  liquor,  using  to- 
bacco, swearing  and  playing  cards 
or  billiards  for  money,  until  he 
should  become  twenty -one  vears  of 
age  he  would  pay  him  $5,000.  W. 
performed  his  part  of  the  agree- 
ment; he  became  of  age  in  1875. 
Soon  thereafter  he  wrote  to  S.  ad- 
vising liim  of  such  performance, 
statine  that  the  sum  specified  w^as 
due  him,  and  asking  payment.  S. 
replied  admitting  the  agreement 
and  the  performance  and  stating 
that  he  had  the  money  in  bank,  set 
apart,  whicli  lie  proposed  to  hold 
for  W.  until  tlie  latter  was  capable 
of  taking  care  of  it.  It  was  tliere- 
upon  agreed  between  the  parties 
that  the  money  should  remain  in 
the  Iiands  of  S.  on  interest.  In  an 
action  upon  the  agreement,  it  did 
not  appear  upon  the  face  of  the 
complaint  that  the  original  agree- 
ment was  not  in  WTiting,  and  so 
prohibited  by  the  Statute  of 
Frauds,  because  not    to    be    per- 


formed within  a  year.  Held,  that 
as  no  such  defense  was  set  up  in 
the  answer,  it  wAs  not  available. 
Ilamer  v.  Sidtcay.  538 

.  Also  held,  that  the  statements  of 
S.,  subsequent  to  the  date  of  final 
performance  on  the  part  of  the 
promisee,  was  a  waiver  of  such 
defense.  Id. 


STATUTE  OF  LIMITATIONS. 
See  LnffiTATiON  op  Actions. 

STIPULATION. 

When  an  appeal  is  taken  to  this  court 
from  a  provision  inserted  in  an 
order  of  General  Term  granting  a 
new  trial,  which  the  court  had  no 
authority  to  make,  the  stipulation, 
that  in  case  of  afiSrmance,  Judg- 
ment absolute  shall  be  renderHi 
against  the  appellant,  required  by 
the  Code  (Subd.  1,  g  191)  need  not 
be  given.    Bemany.  Todd,        114 

STOCK. 

Contract  m  to  9ale  of  railroad 

stock  construed. 
See  Stewart  v.  Huntington,        127 

STOCK  BROKERS. 

In  an  action  to  recover  a  balance 
claimed  to  be  due  upon  the  pur- 
chase and  sale  by  O.,  C.  &  Co., 
plaintiff's  assignors,  for  defendant, 
of  stocks  purchased  and  carried 
upon  margms,  it  appeared  that  in 
filling  defendant's  orders,  O.,  C. 
&  Co.  made  its  purchases  and  sales, 
without  his  knowledge,  through 
brokers  in  New  York,  who  did  not 
know  that  defendant  was  interested 
in  the  transaction,  but  who  bought 
and  paid  for  the  stock  ordered  and 
carried  them  on  margins  for  O., 
C.  &  Co.  On  August  fifteenth,  de- 
fendant directed  O.,  C.  &  Co.  to  sell 
certain  shares  of  stock  so  purchased 
for  him  at  a  price  stated ;  this  price 
could  have  been  obtained  until 
August  twentietli,  when  the  stock 
went  down.  O.,  C.  &  Co.  neg- 
lected to  sell  as  directed  and  did 
not  notify  defendant  of  such  neg- 
lect  until  August  twenty-ninth. 
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On  October  seventh,  O.,  C.  &  Co. 
made  a  general  assignment  to  plan- 
tiff  for  the  benefit  of  creditors; 
the  brokers  in  New  York  sold  the 
stock  carried  for  defendant  with- 
out his  knowledge;  he  was  not  at 
that  time  in  default  to  O.,  C.  <& 
Co.  The  referee  found  that  de- 
fendant never  assented  to,  waived 
or  acquiesced  in  the  failure  of  O., 
C.  &  Co.  to  sell  as  directed,  and 
allowed  him  as  damages  the  differ- 
ence between  the  price  at  which  he 
ordered  the  sale  and  the  price  at 
which  said  stock  was  sold.  HM, 
no  error;  that  defendant  was  not 
required,  when  he  learned  that  his 
instructions  to  sell  had  not  been 
executed,  to  notify  C,  C.  &  Co. 
that  he  abandoned  all  claim  to  the 
stock  and  held  them  responsible 
for  its  value;  nor  was  he  under 
any  obligation,  in  order  to  protect 
his  defaulting  agents,  to  pay  the 
purchase-price,  take  the  certifi- 
cates and  sell  them;  and  that  the 
correct  rule  of  damages  was 
adopted.    Allen  v.  MeCmihe.   842 


STOCKHOLDER. 

1.  The  year  within  which,  under  the 
provisions  of  the  General  Manufac- 
turing Act  (§  24,  chap.  40,  Laws  of 
1848),  an  action  must  be  begun  for 
the  recovery  of  a  debt  owing  by  a 
corporation  organized  under  it,  so 
as  to  lajr  a  foundation  for  a  recov 
ery  against  a  stockholder  under 
the  provision  (g  10)  making  stock- 
holders liable  for  the  debts  of  the 
corporation  until  the  whole  capital 
stock  has  been  paid  in  and  a  cer- 
tificate as  prescribed  filed,  begins 
to  run  on  the  day  when  the  debt 
first  became  due.  Hardman  v 
ISage.  25 

2.  If,  therefore,  the  time  of  the  pay- 
ment of  a  debt  is  extended  by  the 
taking  of  a  promissory  note,  which 
is  sued  within  a  year  from  the  date 
of  its  maturity,  but  more  than  a 
year  after  tlie  debt  became  due, 
the  claim  of  the  creditor  against 
the  stockholders  is  lost  and  they 
cannot  be  charged  with  the  pay- 
ment of  the  debt.  Id. 

3.  Under  the  provision  of  said  act 
(§11),  which  requires  a  certificate 
to  be  made  within  thirty  days  after 


the  payment  of  the  last  installment 
of  the  capital  stock,  statin?  the 
amount  of  the  capital  as  fixed  and 
paid  in,  "  which  certificate  shall  be 
signed  and  sworn  to  by  the  presi- 
dent and  a  majority  of  the  trus- 
tees," in  order  to  release  the 
stockholders  from  liability,  the 
certificate  must  be  sworn  to;  an 
acknowledgment,  without  verifi- 
cation, is  not  sufiScient.  Id, 

4.  A  shareholder  in  a  corporation  is 
not  chargeable  with  constructive 
notice  of  resolutions  adopted  by 
the  board  of  directors,  or  of  pro- 
visions in  the  by-laws  reeulating 
the  mode  in  which  its  bhsiness 
shall  be  transacted  with  its  cus- 
tomers, and  when  dealing  with  the 
corporation  as  a  customer  his 
rights  are  not  limited  by  its  regu- 
lations or  by-laws  not  brought  to 
his  knowledge.  PtarsaU  v.  W.  U. 
Tel.  Co.  256 

5.  To  establish  a  cause  of  action 
under  the  provision  of  the  General 
Manufacturing  Act  (§  10,  chap. 
40,  Laws  of  1848),  makhig  the 
stockholders  of  a  company  organ- 
ized under  it  individufdlyliabte  to 
the  creditors  of  the  company,  to 
the  amount  of  their  stock,  for  all 
its  debts,  until  the  whole  amount 
of  the  capital  stock  has  been  paid 
in,  all  that  is  required  is  to  show 
that  a  valid  debt  was  contracted 
before  the  capital  stock  was  paid 
in,  either  in  cash  or  in  property 
honestly  regarded  as  a  fair  equiva- 
lent to  cash.  Nat,  Tube  Warh  Co, 
V.  OilflUan.  802 

6.  The  liability  covers  "all  debts 
and  contracts  made  by  said  com- 
pany," irrespective  of  the  circum- 
stances under  which  they  were 
made.  There  is  no  exemption 
from  liability,  because  credit  was 
imprudently  given  by  the  creditor, 
or  because  he  gave  credit  upon  the 
supposition  that  the  property  of 
the  corporation  was  sufiScient  to 
pay  its  debts.  Id. 

7.  By  proof  that  the  stock  of  the 
company  has  been  issued  as  full- 
paid  stock  which  has  not  been 
fully  paid,  a  legal  fraud  is  estab- 
lished; it  is  not  necessary  to  show 
otherwise  an  actual  fraudulent  in- 
tent. Id. 
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8.  So,  also,  if  it  be  shown  that  the 
stock  was  issued  in  payment  for 
property,  with  knowledge  on  the 
part  of  its  trustees  that  the  value 
of  the  property  was  much  less 
than  the  amount  of  the  stock,  no 
other  fraudulent  intent  than  that 
which  is  evidenced  by  the  action 
of  the  trustees  need  be  shown  to 
authorize  a  recovery.  Id, 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  A  receiver  appointed  in  supple- 
mentary proceedings  under  the 
Code  of  Civil  Procedure  is  vested 
with  the  legal  title  to  all  the  per- 
sonal property  of  the  judgment 
debtor;  he  also  represents  the 
creditor  under  whose  judgment  he 
was  appointed,  and  has  the  same 
right  the  creditor  possesses  to 
prosecute  actions  to  set  aside  all 
transfers  of  property  made  by  the 
debtor  to  defraud  *his  creditors. 
MandeviUe  v.  Atery.  876 

2.  The  rights  of  the  receiver  in  this 
respect  are  not  confined  to  the 
property  fraudulently  assigned; 
he  may  follow  the  proceeds  of  the 
sale  thereof  in  the  possession  of 
any  person  not  a  horia  fide  owner 
or  holder.  Id. 

Where    a  judgment   creditor 

Iiolds  an  uncertified  check  against  a 
general  bank  account  of  the  drawer, 
and  in  supptementart/  proceedings 
based  upon  a  third-party  order  served 
upon  the  cashier  of  a  bank  a  receiver 
is  appointed,  he  cannot,  on  demand  of 
the  amount  of  the  check,  maintain  an 
action  against  the  bank  to  rteover 
ammtnt  of  check,  as  tJie  check  does  not 
operate  to  transfer  to  the  payee  any 
right  as  a^gainst  the  bank. 

See  0^  Connor  v.  Mechanics*  Bank. 

824 

TAXATION. 

See  AfiSBSsMENT  and  Taxattoit. 


TELEGRAPH  COMPANIES. 

1.  When  a  telegraph  company  re- 
ceives without  conditions,  a  mes- 
sage for  transmission,  among  the 
other  obligations    implied,  is  the 


duty  on  its  part  to  exercise  due 
diligence  to  accurately  transmit 
and  promptly  deliver  the  message; 
it  does  not  insure  accurate  trans- 
mission and  prompt  delivery,  but 
undertakes  to  exercise  due  dili- 
gence in  these  respects.  Pearsail 
V.  W.  U.  Tel.  Go.  256 

2.  In  an  action  against  a  telegraph 
company  for  diunages  for  failing 
to  accurately  or  pronaptly  deliver 
a  message,  the  plaintin  makes  out 
a  prima  fade  case  of  negligence, 
by  proving  the  delivery  to  it  of 
the  message,  and  that  it  was  in- 
accurately or  not  promptly  de- 
livered. Id, 

8.  A  telegraph  company  incorpo- 
rated under  the  General  Telegraph 
Act  (Chap.  265,  Laws  of  1848,  as 
amended)  of  this  state  may,  by 
contract,  limit  its  liability  for 
mistakes  or  delays  in  the  transmia- 
sion  or  delivery  or  for  non-delivery 
of  me88ag:e8,  caused  by  the  negli- 
gence of  its  servants  ii  the  negli- 
gence be  not  gross,  to  the  amount 
received  for  sending  the  dispatch; 
but  such  a  company  cannot,  by 
notice,  limit  its  liability  in  thu 
respect,  unless  it  is  brought  to  the 
personal  knowledge  of  the  sender 
of  the  message  and  he  assents  to 
it.  (Bradley  and  Bbowk,  JJ., 
dissenting.)  Id, 

4.  Plaintiff,  who  was  a  member  of  a 
firm  of  stdckbrokers  doing  busi- 
ness in  the  city  of  New  York, 
while  absent  from  the  city,  de- 
livered a  telegram  to  defendant, 
directed  to  his  firm,  written  upon 
a  sheet  of  blank  paper,  directing 
the  purchase  of  certain  shares  of 
stock.  Through  the  mistake  of 
the  operator,  the  message  as  sent, 
was  directed  to  plaintiff  individu- 
ally, and  in  consequence  it  re- 
mained unopened  until  his  return 
the  next  day  after  its  receipt,  when 
the  purchase  was  made,  the  stock, 
however,  had  meanwhile  risen  in 
the  market.  Held,  that  defendant 
was  chargeable  with  negligence; 
and  that  plaintiff  was  entitled  to 
recover  as  damages  the  difference 
between  the  market  value  of  the 
stock  at  the  time  of  the  receipt  of 
the  message  and  the  sum  paid  for 
it.  Id. 
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5.  Defendant  proved  that  if  had,  for 
a  long  time  previous  to  the  send- 
ing of  the  message,  used  a  blank 
form  upon  which  messages  were 
usually  written .  The  blank  con- 
tained printed  matter  in  the  form 
of  an  agreement  between  the 
sender  of  the  message  and  the 
company  to  the  effect  that  the 
company  should  not  be  liable  for 
mistakes  or  delays  in  the  transmis- 
sion or  delivery  or  for  non-delivery 
of  messages  beyond  a  certain 
amount  specified.  Plaintiff  testi- 
fied in  substance  that  he  had  been 
familiar  for  a  long  time  with  the 
general  appearance  of  the  blanks, 
had  frequently  sent  messages  writ- 
ten thereon,  and  had  them  lying 
on  his  office  table  ready  for  use, 
but  that  he  never  in  fact,  before 
sending  the  message  in  question, 
read  any  of  the  printed  matter  or 
had  any  knowledge  of  the  terms 
thereof.  The  court  ruled  that  the 
terms  were  not  binding  on  the 

Elaintiff.      Held  (Bradley    and 
iROWN,  JJ.,  dissenting),  no  error. 

Id. 

TITLE. 

Payment  by  an  assignee  for  the 
benefit  of  creditors,  to  a  pre- 
ferred creditor  of  the  assignor 
of  the  amount  of  a  debt  honestly 
due  him,  pursuant  to  the  direc- 
tions in  the  assignment,  before 
any  lien  has  been  obtained  upon 
the  fund,  is  effectual  to  vest  title 
in  such  creditor  to  the  money  so 
paid,  although  the  assignment,  in 
an  action  subsequently  commenced 
is  adjudged  fraudulent  and  void 
as  against  the  creditors.  Knoxcer 
V.  vent.  Nat.  Bank.  552 


TOWNS. 

I.  A  town,  by  bonding  itself  in  ac- 
cordance with  the  statute,  and 
causing  a  railroad  to  be  built, 
creates  a  new  and  additional  prop- 
erty, which  becomes  the  subject  of 
taxation;  the  remainder  of  the 
countv  is,  for  the  time  being,  de- 
prived of  the  benefit  to  be  derived 
from  the  taxation  thereof,  so  that 
the  town  may  reap  the  benefits 
by  having  the  taxes  applied  in 
satisfaction  of  its  bonded  indebt- 
edness; and  thus  the  sinking  fund 
provided  for  by  the  statutes  (Chap. 


907,  I^ws  of  1869,  as  amended)  is, 
up  to  the  time  the  bonds  become 
due  and  payable,  a  fund  the  town 
has  an  absolute  right  to  have  ap- 
plied in  payment  of  its  bonds. 
Crowninshield  v.  Bd.  Suprn.      583 

2.  In  1871  the  town  of  I.  pursuant 
to  the  provisions  of  the  act  of  1866 
(Chap.  438,  Laws  of  1866),  issued 
its  bonds  in  aid  of  the  construc- 
tion of  a  railroad  through  the  town. 
The  state  and  county  taxes  col- 
lected from  the  railroad  company 
upon  the  assessed  valuation  of  its 
property  in  the  town  from  the 
years  1872  to  1887  Tvere  paid  over 
to  the  county  treasurer,  who  used 
them  in  the  pavment  of  state  taxes 
and  county  mdebtnedness,  and  no 
money  was  set  apart  by  him  as  a 
sinking  fund  to  pay  the  bonds  so 
issued .  The  town  taxes  so  assessed 
and  collecved  were  paid  over  to  the 
supervisor  of  the  town  and  used 
by  \  im  in  paying  town  expenses. 
Said  bonds  were  paid  by  the  town 
from  moneys  raised  by  general  tax 
on  property  in  the  town,  including 
that  of  the  railroad  company. 
Upon  a  case  submitted  under  tne 
Code  of  Civil  Procedure  (§  1279), 
hddy  that  the  town  was  entitled  to 
recover  of  the  county  the  amount 
of  the  state  and  county  taxes  so 
paid  to  the  county  treasurer  within 
six  years  prior  to  the  submission; 
and  that  the  failure  of  the  town  to 
pay  over  the  amount  of  town  taxes 
collected  from  the  railroad  com- 
pany did  not  establish  a  waiver  or 
constitute  an  estoppel.  Id. 

3.  Also  held,  that  the  county  was  not 
entitled  to  have  the  stock  of  the 
railroad  company  received  by  the 
town  in  exchange  for  its  bonds, 
sold  and  the  proceeds  applied  in 
payment  of  said  bonds;  that  the 
town  had  the  absolute  rirht  to 
have  the  sinking  fund  provided  for 
by  law  applied  in  payment  of  the 
bonds  without  regard  to  the  stock. 

Id. 

TOWN  BONDING. 
See  Towns. 


TRIAL. 

1.  In  every  case  triable  by  the  court 
without  a  jurj',  or  by  a  referee,  if 
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evidence  is  presented,  there  must 
be  a  decision  of  tlie  court  or  a  re- 
port of  the  referee  stating  sepa- 
rately the  facts  found  and  the  con- 
clusions of  law  based  thereon,  as 
required  by  the  Code  of  Civil  Pro- 
cedure (S  1022);  in  the  absence 
thereof  tne  iudgment  cannot  be 
reviewed.      Wood  v.  Lary.  83 

2.  It  ffeenia,  however,  this  rule  does 
not  apply  where  the  complaint  was 
dismissed  before  the  introduction 
of  testimony,  or  where  iudgment 
was  rendered  on  the  pleaaings.  Id. 

3.  The  complaint  herein  alleged  in 
substance  that  defendant  wrong- 
fully removed  plaintiff's  yacht 
from  a  certain  place  in  the  East 
river,  where  she  had  been  laid  up 
for  the  winter,  to  another  place 
where  she  was  exposed  to  danger, 
and  that  in  consequence  she  sunk 
and  was  greatly  damaged.  De- 
fendant's answer  admitted  plain- 
tiff's title,  the  taking  and  sinking 
of  the  yacht,  but  denied  that  the 
taking  was  wTongf  ul,  and  alleged 
it  was  his  duty  as  custodian  of  the 
yacht,  to  remove  her  to  a  safe  place 
and  that  he  removed  her  where  he 
had  no  reason  to  apprehend  dan- 
ger. The  court  charged  that  *  *  the 
burden  of  proof  is  upon  plaintiff 
and  he  must  establish  by  a  pre- 
ponderance of  evidence  that  the 
vessel  was  removed  without  au- 
thority and  without  color  of 
authority."  Held,  error:  that, 
under  tJ^e  pleadings,  the  burden 
was  upon  defendant  of  showing 
some  right  to  remove  the  yacht  by 
way  of  justification.  jblunt  v. 
Bairett.  117 

4.  Plaintiff  entered  into  a  contract 
with  the  defendants  for  the  sale  to 
them  of  certain  shares  of  stock  of 
a  milroad  company  owned  by  him, 
by  the  terms  of  which  defendants 
agreed  to  pay  him,  on  delivery  of 
the  shares,  a  price  specified  per 
share,  and  in  case  any  other  person 
ha  J  been  or  should  be  paid  by  or 
on  account  of  the  defendants,  or 
either  of  them,  any  higher  price 
per  share  for  any  of*  the  stock  of 
said  railroad  company.tluit  defend- 
ants would  pay  to  plaintiff  on  de- 
mand, in  addition  to  the  amount 
so  to  be  paid  to  him  on  deliver}', 


the  difference  between  that  amount 
and  the  highest  price  paid  to 
others,  and  in  case,  during  or 
after  a  contemplated  visit  of  one 
A.  to  California,  plaintiff  should 
become  dissatisfied  with  the  sale, 
that  defendants  would,  upon  de- 
mand, return  to  him  the  shares  of 
stock  so  sold  and  delivered  by  him, 
and  would  consent  to  the  cancella- 
tion and  rescission  of  the  sale.  In 
an  action  upon  the  contract  the 
complaint,  after  setting  forth  its 
terms,  alleged  the  delivery  of  the 
stock,  its  acceptance,  and  the  pay- 
ment to  the  plaintiff  of  the  price 
specified;  also,  that  afterwards, 
and  during  the  visit  referred  to 
in  the  contract,  plaintiff  became 
dissatisfied,  duly  notified  the  de- 
fendants thereof,  and  demanded 
the  return  to  him  of  the  stock  and 
the  cancellation  and  rescission  of 
the  sale,  offering  to  pay  the  defend- 
ants the  amount  paid  to  him  on 
delivery  with  interest,  but  that 
defendants  neglected  and  refused 
to  return  the  stock  or  to  cancel  the 
sale.  It  also  alleged  that  defend- 
ants paid  to  other  persons  higher 
prices  per  share  for  stock  of  the 
same  railroad  company.  Held, 
that  the  complaint  set  forth  two 
causes  of  action,  one  in  affirmance 
of  the  contract  to  recover  the  ad- 
ditional price  agreed  to  be  paid, 
the  other  based  upon  the  theory 
of  the  rescission  of  the  contract 
and  a  refusal  of  defendants  to  re- 
turn the  stock  which  would  entitle 
defendants  to  recover  its  value  as 
for  a  conversion;  tliat  said  causes 
of  action  were  inconsistent;  and 
that  a  decision  of  the  court  on  trial 
requiring  the  plaintiff  to  elect  as 
to  which  cause  of  action  he  would 
rely  upon  was  proper.  IsUwart  v. 
Huntingtan.  127 

5.  Plaintiff  elected  to  rely  upon  his 
claim  for  the  higher  price  alleged 
to  have  been  paid  by  defendants  to 
others.  To  sustain  this  branch  of 
the  case  plaintiff  gave  evidence  to 
the  effect  that  a  corporation  was 
organized  for  the  purpose  of  con- 
structing the  railroad  in  which  de- 
fendants were  the  principal  stock- 
holders; that  certain  owners  of 
stock  of  said  railroad  company 
brought  actions  against  said  cor- 
poration and  the  defendants  and 
others, to  recover  moneys  belonging 
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to  the  railroad  company  alleged 
to  have  been  misappropriated  by 
the  officers  of  said  corporation, 
and  for  other  relief;  that  said  ac- 
tions were  settled  by  the  construc- 
tion company;  that  it  paid  to  one 
B. ,  who  brought  one  of  said  actions 
and  who  was  owner  of  200  shares 
of  the  railroad  stock,  the  sum  of 
$85,000  in  settlement  of  his  suit,  it 
taking  a  transfer  of  his  stock.  It 
did  not  appear  that  in  the  settle- 
ment made  anythirg  was  said  in 
reference  to  the  amount  to  be  al  • 
lowed  or  paid  for  the  stock.  Ueld^ 
that  this  was  not  a  sale  within  the 
meaning  of  the  contract;  that  it 
contemplated  the  voluntary  pur- 
chase of  stock  by  the  defendants, 
and  not  the  amount  paid  in  the 
compromise  of  an  action;  and  so, 
that  the  evidence  furnished  no 
basis  upon  which  a  verdict  for  the 
plaintiff  could  have  been  entered. 

Id. 

.  In  an  action  of  replevin  to  recover 
possession  of  property  sold  by 
plaintiffs  to  one  L.,  but  left  in 
plaintiffs'  possession  until  after 
notes  given  for  the  purchase  be- 
came due  and  were  dishonored, 
and  which  had  been  levied  upon 
by  defendants  by  virtue  of  an  at- 
tachment against  L.,  plaintiffs  al- 
leged title  to  the  property,  and, 
also,  that  they  ''had  a  special 
property  therein,  to  wit:  A  lien 
for  unpaid  purchase-money."  The 
defendants'  answer  denied  specific- 
ally both  of  these  allegations. 
No  motion  was  made  to  make  the 
complaint  more  definite  and  cer- 
tain. At  the  beginning  of  the  trial 
defendants  moved  that  plaintiffs 
be  compelled  to  elect  whether 
they  would  seek  to  recover  on  the 
ground  of  ownership  or  of  a  lien 
for  unpaid  purchase-money.  The 
court  aecided  to  first  hear  the  evi- 
dence, and  defendants  excepted. 
At  the  close  of  plaintiffs'  case,  de- 
fendants offering  no  evidence,  both 
parties  asked  the  court  to  direct  a 
verdict.  JleM,  that  as  it  did  not 
appear  defendants  were  harmed  by 
the  ruling  of  the  court,  it  was  not 
a  ground  of  review;  that  as  the 
two  inconsistent  claims  appeared 
in  the  complaint,  defendants 
should,  before  answering,  have 
moved  that  plaintiffs  be  compelled 
to  elect,    Tiftht'll  v.  Skidmore,  148 


7.  Kim  held,  that  plaintiffs,  by  alleg- 
ing and  asserting  on  the  trial  ab- 
solute ownership,  and  also  a  special 
interest  or  lien,  did  not  thereby 
waive  their  special  interest  or  lien, 
as  the  inconsistency  between  the 
two  claims  arose  not  from  the  facts, 
but  related  wholly  to  the  legal 
conclusions  to  be  drawn  from  con- 
ceded facts.  Id 

8.  In  an  action  to  recover  back  money 
paid  by  plaintiff  to  defendant,  who 
carried  on  a  business  known  as  '*  a 
matrimonial  bureau,"  on  an  agree- 
ment by  him  to  procure  a  husband 
for  her;  he  to  return  the  money 
paid  on  a  day  named,  if  at  that 
time  she  was  willing  to  give  up  all 
acquaintance  with  gentlemen  in- 
troduced to  her  by  defendant, 
there  was  no  evidence  of  actual 
over-persuasion  or  undue  influ- 
ence. The  court  held,  as  a  legal 
conclusion,  that  the  contract  was 
illegal,  and  that  the  parties  to  it 
were  e(}ual  in  guilt,  and  directed 
a  verdict  for  defendant.  Held, 
error;  that  while  the  contract  waa 
illegal,  at  most  the  inferences  to 
be  drawn  from  the  facts  as  to  the 
equality  of  guilt  were  for  the  jury. 
Ihival  V.  Wellman.  156 

9.  Plaintiff,  who  was  entitled  to  a 
share  in  the  estate  of  C,  presented 
a  claim  against  his  executor  B. 
for  the  alleged  negligent  failure 
of  the  latter  to  rent  certain  real 
property  belonging  to  said  estate. 
In  consideration  of  the  payment 
to  her  by  B.  of  her  share  in  the 
estate  and  his  parol  agreement 
that  he  would  leave  her  a  share  of 
his  own  estate,  equal  to  that  he 
should  leave  H.  and  K.,  and  that 
it  would  amount  to  more  than  suf- 
ficient to  compensate  her  for  any 
loss  she  had  sustained,  plaintiff 
conveyed  to  B.  her  interest  in  the 
estate  and  executed  a  written  re- 
lease of  all  claims  against  B.  on 
account  of  the  loss  of  rent.  B, 
died,  leaving  a  will,  by  which  he 
gave  to  H.,  K.  and  plaintiff  $1,000 
each;  his  residuary  estate  he  di- 
rected to  be  distributed  according 
to  law.  H.  and  K.  took  each  one- 
twelfth  interest  in  said  residue. 
In  an  action  against  B.'s  executors 
to  recover  damages  for  an  alleged 
breach  of  the  parol  agreement,  tiie 
trial  court,  at  defendant's  request. 
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charged  the  jury  that  the  only 
agreement  they  could  find  was 
that  B.  had  agreed  to  leave  plain- 
tiff bv  his  will  a  share  of  his  estate 
equal  to  that  which  he  should  leave 
H.  and  K.  This  was  not  excepted 
to.  The  court,  however,  refused 
to  charge  that  plaintiff  could  not 
recover  more  than  an  amount  to 
which,  under  the  will,  H.  and  K. 
were  entitled;  but  charged  that 
she  could  recover,  irrespective  of 
what  H.  and  K.  received,  the 
amount  of  her  claim  for  lost  rent, 
with  interest.  A  verdict  was  ren- 
dered for  the  full  amount  of  the 
claim.  The  Greneral  Term  modi- 
fled  the  verdict  by  allowing,  in 
case  plaintiff  should  by  stipulation 
consent  thereto,  a  recovery  for  an 
amount  equal  to  one-third  of  the 
residuary  estate  with  interest. 
Held,  that  both  rulings  were  error. 
Andrews  v.  Brewste?:  433 

10.  Defendant  moved  on  the  trial 
for  a  dismissal  of  the  complaint 
on  the  ground  that  as  there  had 
been  no  accoimting  by  the  execu- 
tor, the  exact  amount  of  the  re- 
siduary estate  was  not  ascertain- 
able, and  plaintiff's  only  remedy 
was  in  equity.  Held,  untenable; 
that  the  court  had  ample  power 
to  inquire  into  the  amount  of  the 
estate  and  ascertain  the  sum  to  be 
divided  among  the  residuary  leg- 
atees; that  if  the  case  was  one 
triable  by  the  court  at  Special 
Term,  it  could  have  been  sent  to 
that  court  by  the  Circuit  Court, 
but  as  defendants  made  no  such 
request  their  right  to  object  to  a 
jury  trial  did  not  survive  its  com- 
mencement. Id. 

11.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
R,  plaintiff's  intestate,  it  appeared 
that  he  was  in  defendant's  employ, 
engaged  in  tiering  up  freight  m 
the  hold  of  one  of  its  vessels  and 
received  the  injuries  which  caused 
his  death,  while  coming  up  from 
the  hold  on  an  elevator  used  in  the 
work,  by  being  caught  between  the 
elevator  and  the  combing  of  the 
hatch.  There  was  room  enough 
upon  the  elevator  for  him  to  stand 
without  being  exposed  to  danger, 
and  there  was  no  evidence  from 
which  it  could  be  inferred  that  he 
used  the  precautions  of  a  prudent 


man.  At  the  request  of  the  plain- 
tiff's counsel  the  court  charged 
that  "if  the  deceased  was  right- 
fully on  the  elevator  at  the  time  of 
his  injury,  in  the  absence  of  tJie 
testimony  of  an  eye  witness  of  tlie 
accident,  the  jury  may  assume  that 
he  received  his  injury  in  the  per- 
formance of  his  duty  and  had  not 
omitted  the  precautions  which  a 
prudent  man  would  take  in  the 
presence  of  known  danger. "  Held, 
error.    Riardan  v.  Ocean  S.  S.  Co, 

655 

"Where  an  actian  has  been  re- 
ferred an  stipulation  of  parties,  €U  a 
jury  trial  is  thus  waived,  a  motion  by 
one  of  them  to  vacate  the  order  of  re- 
ference and  for  a  trial  by  jury  is  ad- 
dressed to  the  discretion  of  the  coujt 
and  a  denial  thereof  is  not  renewable 
here. 

See  Winans  v.  Winans.  140 

When  expressions  of  trial  court 

in  charge  calculated  to  excite  pr^udice 
in  minds  of  jury  against  one  of  the 
parties  asufflcieTit  ground  for  reversal. 

See  Hogan  v.  C.  P.,  N.  <fe  E.  E.  i?. 
B.  Co.  (Mem.)  647 


TRUSTS  AND  TRUSTEES. 

1.  The  rule  that  when  deposits  are 
received  by  a  bank,  unless  they 
are  special  deposits,  they  belong  to 
it  as  a  part  of  its  general  funds, 
and  the  relation  oi  debtor  and 
creditor  arises  between  it  and  the 
depositor,  applies  where  the  de- 
posit is  of  trust  money,  unless  the 
act  of  depositing  it  is  a  misappro- 
priation of  the  fund,  (y  Connor  y. 
M€4ihanics'  Bank.  824 

2.  An  assignment  for  the  benefit  of 
creditors  in  due  form  is  valid  as 
between  the  parties  to  it,  and, 
upon  acceptance  of  the  trust  by 
the  assignee,  he  becomes  bound  to 
execute  its  directions.  If  fraudu- 
lent as  against  creditors,  it  is  only 
voidable  by  adjudication  at  their 
election,  or  that  of  some  one  of 
them,  and  until  an  attack  is  made 
with  a  view  to  such  a  judicial  de- 
termination, it  will  be  treated  as 
valid  and  must  be  executed  ac- 
cordingly. Kfioteery,  Central  Not. 
Bank.  552 


I10)EX. 


761 


S.  Title  is  vested  in  the  assignee  for 
the  purpose  merely  of  executing 
the  trust  in  the  manner  directed, 
a  creditor,  paid  pursuant  to  such 
directions,  receives  his  debt 
through  the  execution  of  the  trust, 
and  his  title  is  supported  by  the 
pre-existing  debt  upon  which  pay- 
ment has  been  made,  pursuant  to 
the  right  of  the  debtor  to  make 
and  the  creditor  to  receive  it.    Id. 

4.  Payment,  therefore,  by  an  assignee 
for  the  benefit  of  creditors,  to  a 
preferred  creditor  of  the  assignor 
of  the  amount  of  a  debt  honestly 
due  him,  pursuant  to  the  directions 
in  the  assignment,  before  any  lien 
has  been  obtained  upon  the  fund, 
is  effectual  to  vest  title  in  such 
creditor  to  the  money  so  paid,  al- 
though the  assignment,  in  an  ac- 
tion subsequently  commenced,  is 
adjudged  fraudulent  and  void  as 
against  the  creditors.  Id, 

WJieti  and  up  to  tcliat  time  an 

■executor,  w?io  is  also  testamentary  trus- 
tee, is  liable  in  the  formvr  cajHwity. 

See  C luff  y.  Day.  195 

When   trustee,  appointed   in 

another  state  under  tJie  will  of  an  heir 
to  real  estate  in  this  state,  a  proper 
■party  to  an  action  to  recover  a  balance 
urising  on  foreclosure  of  a  mo^'tgage 
upon  land  of  which  the  ancestor  died 
■seized. 

See  Hduselt  v.  Patterson.  849 


UNDERTAKING. 

An  undertaking  given  on  appeal  to 
the  General  Term,  from  a  decree 
in  a  foreclosure  suit,  instead  of 
being  in  the  form  prescribed  by  the 
Code  of  Civil  Procedure  (§  1381), 
for  an  undertaking  to  stay  pro- 
ceedings in  such  an  action,  was  in 
the  form  prescribed  (§  1827)  to 
stay  execution  on  a  money  judg- 
ment. Plaintiff's  attorneys  ac- 
cepted the  undertaking  and  did 
not  take  proceedings  to  enforce 
the  decree  pending  the  appeal; 
this  resulted  in  an  affirmance,  but 
during  its  pendency  the  property 
was  sold  pursuant  to  a  decree  of 
foreclosure  and  sale  founded  on  a 
prior  mortgage.  In  an  action 
upon  the  undertaking,  held,  that 
"While  it  was  valid  as  a  commoD- 
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law  agreement,  and  enforceable 
according  to  its  terms,  as  no  sum 
was  recovered  or  directed  to  be 
paid  by  the  judgment  appealed 
from,  the  defendants  were  not 
liable  beyond  the  amount  of  costs; 
that  their  agreement  could  not  be 
'  enlarged  so  as  to  embrace  the  pay- 
ment of  the  amount  decreed  to  be 
paid  out  of  the  proceeds  of  the 
sale  of  the  real  estate;  and  so, 
that  a  recovery  of  this  amount 
was  error.  Concordia  S.  db  A. 
Asm.  V.  Mead.  189 

See  Bond. 


VENDOR  AND  PURCHASER. 

When  the  price  of  goods  sold  on 
credit  is  due  and  unpaid,  and  the 
vendee  becomes  insolvent  before 
obtaining  possession,  the  vendor 
has  the  right  to  retain  possession 
of  the  property  as  security  for  the 
purehase-price»  as  agamst  the 
vendee  or  his  attaching  creditor, 
which  right  is  greater  tnan  a  lien. 
TuthiU  V.  Skidmore.  148 


WAIVER. 

In  an  action  of  replevin  to  recover 
possession  of  property  sold  by 
plaintiffs  to  one  L.  but  left  in 
plaintiffs'  possession  until  after 
notes  given  for  the  purchase  be- 
came due  and  were  dishonored, 
and  which  had  been  levied  upon 
by  defendants  by  virtue  of  an  at- 
tachment against  L.,  plaintiffs  al- 
leged title  to  the  property,  and, 
also,  that  the^  "had  a  special 
property  therein,  to  wit:  A  lien 
for  unpaid  purchase-money."  Held, 
that,  plaintiffs,  by  alleging  and 
asserting  on  the  trial  absolute 
ownership,  and  also  a  special  in- 
terest or  lien,  did  not  thereby 
waive  their  special  interest  or  lien, 
as  the  inconsistency  between  the 
two  claims  arose  not  from  the 
facts,  but  related  wholly  to  the 
legal  conclusions  to  be  drawn  from 
conceded  facts.  TuthiU  v.  Skid- 
more.  148 

As  to  what  amounts  to  a  waiver 

of  a  defense  under  the  Statute  of 
Frauds. 

See  Hamer  v.  Sidway.  638 

90 


762 


INDEX. 


WASTE. 

The  mere  fact  that  one  of  two  or 
more  executors  or  trustees  is  pas- 
sive, and  does  not  participate  in 
the  administration  or  interfere  with 
the  acts  of  his  co-executors  in  tak- 
ing possession  of  the  property  and 
collecting  moneys  oi  the  estate, 
will  not  charge  him  with  liability 
for  waste  by  them;  it  must  appear 
that  he  had  some  reason  to  appre- 
hend that  such  might  be  the  con- 
sequence of  their  acts.  Cocks  v. 
Hamlaihd.  426 


WILLS. 

1.  C,  by  his  will,  devised  one-third 
of  his  real  estate  to  his  son  J.,  one- 
third  to  his  son  J.  C,  and  the 
remaining  one-third  to  J.  C,  pro- 
vided that  he  should  survive  his 
wife  or  should  have  a  lawful  child 
who  should  live  to  the  age  of 
twenty-one;  in  case  neither  of 
these  events  happened,  then  he 
ffave  the  said  one-third  to  J.  J. 
deeded  all  his  estate,  right  and 
interest  in  certain  premises  in 
which  the  testator  died  seized  to 
J.  C;  the  latter  died  before  his 
wife,  and  he  had  no  child  who 
lived  to  the  age  of  twenty-one. 
In  an  action  of  ejectment,  held, 
that  J.  had  a  future  expectant  es- 
tate in  the  one- third,  not  abso- 
lutely devised  to  him  or  his  brother, 
which  was  alienable,  and  that 
this  estate,  with  the  one-third  ab- 
solutely devised  to  him,  was  con- 
veyed by  his  deed  to  J.  C.  (1  R. 
8.  728,  §  10,  725,  §  35.)  OHffin  v. 
8hepard.  70 

2.  To  render  a  provision  in  a  will 
effectual  to  furnish  a  greater  secur- 
ity than  that  given  by  law  for  the 
payment  of  debts  in  the  due  course 
of  administration,  by  charging 
them  upon  the  real  estate  of  the 
testator,  the  purpose  must  quite 
clearly  appear;  a  mere  direction  to 
pay  debts  out  of  the  property  will 
not  suffice.     In  re  Powers.         361 

8.  The  will  of  M.  devised  to  her  ex- 
ecutor one -third  of  her  residuary 
estate  in  trust,  to  receive  the  rents 
and  income  and  apply  the  net  pro- 
ceeds to  the  use  of  a  beneficiary 
named  during  life,   and,  on  the 


death  of  the  beneficiary,  gave  the 
property  to  her  children;  each  of 
the  other  two-thirds  was  disposed 
of  in  a  similar  manner.  The  tes- 
tatrix authorized  her  executor,  at 
any  time  before  final  division  and 
settlement  of  her  estate,  whenever 
he  should  deem  proper  for  any 
"  purpose  which  in  his  discretion 
may  render  it  advisable  so  to  do," 
to  sell  any  part  or  portion  thereof. 
The  executor  sold  certain  of  the 
residuary  real  estate.  Upoii  settle- 
ment of  his  accounts,  certain  claims- 
presented  by  him  aeainst  the  es- 
tate were  proved  and  allowed,  and 
after  applying  the  proceeds  in  his 
hands  of  the  residuary  personal 
estate,  there  remained  a  balance 
due  him.  Ueld,  that  the  proceetls 
of  the  sales  of  the  real  estate  were 
properly  treated  as  assets  in  hi» 
hands,  applicable  to  the  payment 
pro  tanto  of  his  claims.  "     Id. 

4.  One  who  has  accepted  a  benefit 
under  a  \\ill,  cannot  be  allowed  ta 
disappoint  it,  but  must  concede 
full  effect  to  the  dispositions 
thereof.     Lee  v.  Tow^\  370 

5.  The  will  of  T.,  a  resident  of 
Pennsylvania,  contained  devises  of 
real  estate  in  this  state  in  trust, 
which  were  in  contravention  of 
the  statute  limiting  the  period  of 
suspension  of  the  power  of  alien- 
ation. The  will  gave  to  the  wife 
of  the  testator  certain  goods  and 
chattels,  a  life  estate  in  certain  real 
estate  and  two-fifths  of  the  income 
of  his  residuary  estate,  devised 
and  bequeathed  in  trust,  which 
included  the  lands  in  this  state^ 
which  provisions  were  declared 
"to  be  in  lieu,  substitution  and 
satisfaction  of  her  dower,  thirds 
and  all  other  interest  in  my  estate, 
real  and  personal,  and  mixed."" 
The  widow  voluntarily  elected  to 
accept  the  provisions  of  the  will. 
Upon  a  case  submitted  under  the 
Code  of  Civil  Procedure  (§  1279), 
held,  that  the  widow  by  her  elec- 
tion to  take  the  provision  made  for 
her  in  tiie  will,  consented  to  all 
the  terms  and  conditions  annexed, 
and  yielded  any  right  inconsistent 
therewith ;  ana,  therefore,  she  was 
not  entitled  to  dower,  at  least  in 
the  absence  of  any  offer  to  sur- 
render the  benefit  she  had  received 
under  the  will  and  to  take  what 
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the  law  would  allow  her;  that  the 
frustration  of  the  wishes  of  the 
testator,  as  to  the  disposition  of 
the  income  from  the  realty  in  this 
state,  did  not  permit  the  court  to 
disappoint  his  expressed  intentions 
as  to  dower  therein.  Id, 

6.  It  seems  that  general  words,  fol- 
lowing an  enumeration  of  articles 
in  the  residuary  clause  of  a  will, 
are  to  be  given  the  broadest  and 
most  comprehensive  meaning  of 
which  they  are  susceptible,  in 
order  to  prevent  intestacy  as  to  any 
portion  of  the  testator's  estate. 
In  re  Beymlds.  388 

7.  Except,  however,  in  a  residuary 
clause  or  where  the  will  contains 
no  such  clause,  when  certain 
things  are  named  in  a  devise  or 
bequest,  followed  by  a  phrase, 
which  need  not,  but  may  be,  con- 
strued to  include  other  articles,  it 
will  be  confined  to  articles  of  the 
same  general  character  as  those 
enumerated.  Id. 

8.  R.  devised  and  bequeathed  to  his 
son  M.  certain  real  estate  "with 
all  the  lands,  buildings  and  appur- 
tenances thereunto  belonging,  or 
in  anywise  appertaining,  and  in- 
cluding all  the  furniture  and  per- 
sonal property  in  and  upon  the 
same,  or  in  any  manner  connected 
therewith."  The  testator's  office 
was  in  a  building  on  the  property 
so  devised,  and  connected  with  it 
was  a  vault  in  which  money  and 
securities  were  kept,  and  when  the 
testator  died  this  vault  contained 
certain  securities  which  M.  claimed 
under  said  provision  of  the  will. 
The  will  contained  a  residuary 
clause  under  which  the  securities 
would  pass,  in  case  M.'s  claim  was 
not  sustained.     Iltld,  that  the  gen- 

'  eral  words  in  the  bequest  to  M.  did 
not  include  the  securities.  Id. 

9.  By  other  clauses  of  his  will,  R. 
devised  to  his.  wife  his  homestead, 
and  gave  to  her  **  the  use,  for  life, 
of  all  household  furniture  *  *  * 
and  all  other  personal  property 
other  than  money,  choses  in  action 
and  securities,  which  shall  be  in 
and  upon  the  premises  at  my  said 
homestead  or  habitually  kept  there 
at  the  time  of  my  decease."    M. 


claimed  that  the  omission  to  make 
a  similar  exception  in  the  provision 
made  for  him  should  be  taken  as 
an  indication  of  an  intention  to 
give  to  the  words  '*  personal  prop- 
erty "  therein  their  most  compre- 
hensive meaning.  Held,  that  such 
omission  was  not  controlling,  but 
simply  a  circumstance  to  be  con- 
sidered in  connection  with  the 
whole  will,  in  attempting  to  ascer- 
tain and  to  give  effect  to  the  tes- 
tator's intention.  Id. 

10.  In  determining  whether  a  will 
was  execujted  in  conformity  to  the 
statute  (2  R.  S,  63,  §  40)  courts 
will  not  consider  the  intention  of 
the  testator,  but  that  of  the  legis- 
lature.   In  re  Conway.  455 

11.  In  drawing  an  instrument  pre- 
sented for  probate  as  a  will,  a 
blank  form  was  used,  the  whole  of 
which  was  upon  one  side  of  the 
paper.  A  blank  was  left  for  the 
dispositions  to  be  made,  preceded 
by  the  words  **  I  give,  devise  and 
becjueath  my  property  as  follows." 
This  blank  was  filled  up  by  three 
complete  devises;  at  the  end  of 
the  last  was  underlined,  in  paren- 
thesis, the  words  *•  carried  to  back 
of  will."  Upon  the  back  of  the 
sheet  was  written  the  word  *  *  con- 
tinued ; "  following  it  were  various 
bequests,  and  then  the  words  '*  sig- 
nature on  face  of  the  will."  The 
signature  of  the  testator  appeared 
at  the  end  of  the  testimonium 
clause  on  the  face  of  the  paper, 
and  those  of  the  witnesses  under 
the  attestation  clause.  Held  (Brad- 
ley, Haight  and  Brown,  JJ.,  dis- 
senting), that  there  was  not  such  a 
subscnption  and  signing  by  the 
testatator  and  witnesses  ''at  the 
end  of  the  will "  as  is  required  by 
the  statute;  and,  therefore,  that 
the  instrument  was  improperly- 
admitted  to  probate.  Id, 

12.  Where  a  will  expressly  confers 
power  upon  the  executor  to  con- 
vert real  estate  into  money,  and  it 
is  evident  that  the  testator  contem- 
plated that  it  must  be  done  for  the 
purpose  of  carrying  the  will  into 
effect,  and  it  appears  that  in  no 
other  way  can  the  intent  of  the 
testator  be  effectuated,  the  realty 
will  be  deemed  to  have  been  con- 
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verted  into  personalty.   Fraser  v. 
Trustees,  etc.  479 

18.  McN.  died  leaving  a  will  dispos- 
ing of  both  real  and  personal  estate ; 
the  latter  was  insufficient,  at  the 
time  the  will  was  executed  and  at 
the  time  of  the  testator's  death,  to 
pay  his  debts,  the  expenses  of  ad- 
ministration and  the  legacies  given. 
The  will  gave  to  his  widow  the 
use  of  the  testator's  house  and  lot 
during  life;  it  gave  to  the  execu- 
tors a  sum  to  be  held  in  trust  for 
her  benefit  during  her  life,  and  they 
were  authorized  to  sell  the  house 
and  lot  as  soon  as  convenient,  but 
within  three  years  after  the  death 
of  the  life  tenant;  it  also  author- 
ized them  to  sell  his  other  real 


estate  within  three  years  after  his 
death,  and,  until  such  sale,  em- 
powered them  to  take  charge  of  it 
and  its  avails,  and  the  balance  of 
his  personal  property  which  re- 
maineil  af t4;r  payment  of  debts,  ex- 
penses and  legacies,  and  to  divide 
the  residue  of  his  estate  between 
certain  beneficiaries,  as  provided. 
In  an  action  for  a  construction  of 
the  will,  held,  tliat  a  conversion 
of  the  realty  into  personalty  being 
necessary  to  carry  out  the  tes- 
tator's purpose,  it  must  be  held  to 
have  been  his  intention  that  such 
a  conversion  should  take  place;  and 
that,  therefore,  the  realtv  should 
be  considered  as  personalty  to  be 
disposed  of  in  accordance  with  the 
terms  of  the  will.  InL 
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